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JAMES COYNE VS. THE UNION PACIFIC RAILWAY COMPANY. 1 


1 Pleas in the circuit court of the United States for the dis- 
~ trict of Colorado, sitting at Denver. 


Be it remembered that heretofore and on, to wit, the 5th day of 
January, A. D. 1883, came James Coyne, by Edward L. Johnson, 
Esq., his attorney, and filed in said court his complaint and sued 
out of said court a writ of summons against the Union Pacific Rail- 
way company. 

And the said summons is in words and figures as follows, to wit: 


Summons. 


UxrrxD STATES OF Ae. * 
_ District of Colorado, : 
In the Circuit Court of the United States for the District of 
Colorado. 


James Coyne, Plaintiff, 
versus 
Tue Union Pactric Raitway Company, Defendant. 


Complaint. Filed in the 1 7 — * this 5th day of January, A. 
1883. 


2 The President of the United States of America to the above- 
named defendant, Greeting: 


You are hereby notified that an action has been brought in said 
court by the above-named plaintiff against you as defendant to re- 
cover the sum of fifty thousand dollars damages sustained by plain- . 
tiff from injuries to his person suffered through the — of 
defendant in directing the plaintiff in his service and employment 
as a construction laborer on the defendant’s railroad near Byers’ 
station, in said district, un the 21st day of May, 1882, and for the 
cost of this suit. 

You are hereby required to appear and demur or answer to the 
complaint filed in said action in said court within ten days (exclusive 
of the day of service) after this summons shall be served on you, if 
such service shall be made within the county of Arapahoe; other- 
wise within forty days from the day of service; and if you fail so to 
do the said plaintiff will take judgment against you by default, ac- 
cording to the prayer of the — complaint, for said sum of $50,000.00 
damages, and costs. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of the said circuit 
court, at the city of Denver, in said district, this 5th day of January, 
A. D. 1883, and of the Independence of the United States the 107th 
year. 

(Seal U. 8. Cir. C’t, Colorado.] 
(S’g’d) EDWARD F. BISHOP, Clerk, 
By WM. E. ROGERS, 
Deputy Clerk. 
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3 : Proof of Service. 


Unitep STATES OF — ies 
District of Colorado, ‘ 


DenvVER, Jan’y 5th, A. D. 1883. 


I hereby certify that I received the within writ on the 5th day of 
January, A. D. 1883, and that I have personally served the same 
upon the said defendant, The Union Pacific Railway Company, by 
delivering to A. A. Egbert, superintendent of said The Union Pacific 
Railway Company, personally a true copy of the within writ, at 
the day and time as follows—at Denver, county of Arapahoe, on the 
5th day of January, A. D. 1883. 

This writ therefore returned executed as the law directs this 6th 
day of January, A. D. 1883. 

(S’g’d) WALTER A. SMITH, Marshal, 
By SIM. W. CANTRIL, 
Deputy Marshal. 


(Endorsed :) Gen. No., 1093. Circuit court of the United States 
for the district of Colorado. James Coyne, plaintiff, versus The 
Union Pacific Railway Company, defendant. Summons. Filed 
this 6th day of — A. D. 1883. (S’g’d) Edward F. Bishop, clerk, 
by Wm. E. Rogers, deputy clerk. E. L. Johnson, of Denver, attorney 
for plaintiff. 


4 And afterwards and on, to wit, the 16th day of June, A. D. 

1883, came again the said — by his attorneys, and filed 
in said court and in said cause his amended complaint; and the 
said amended complaint is in words and figures as follows, to wit: 


Amended Complaint. 


UNITED STATES. OF AMERICA, \ ine 
District of (Colorado, 


In the Circuit Court. 


JAMES Coyne, Plaintiff, 
against 
THe Union Paciric RAILLWAVY Company, Defendant. 


The plaintiff, James Coyne, complains of the defendant, and for 
his cause of action respectfully shows the court— 
1. That plaintiff is a citizen of the United States and of the 
5 State of Colorado; and that the defendant, The Union Pacific 
Railway Company, is a corporation existing by virtue of and 
organized under the laws of the United States. 
2d. That defendant, during the month of May, A. D. eighteen 
hundred and eighty-two (1882), owned and operated a railroad for 
the carriage of passengers and goods between the city of Kansas City, 
in — State of Missouri, and the city of Denver, in said State of Col- 
orado. 
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3d. That on, to wit, the fourteenth day of May, A. D. 1882, at the 
eity of Denver aforesaid, the defendant hired the plaintiff to work 
for deſendant n the construction and repair of its railway track on 
its suid railroad and at and between the stations of Byers and River 
Bend, in said State of Colorado, as a common laborer or construction 
hand, under the direction of its construction foreman and bosses. 

4. That on, to wit, the eighteenth day of said month of May, the 
defendant placed the plaintiff, he being still in the service of defend- 
ant in the same capacity as aforesaid, in the charge and under the 
direction of one Patrick McCormic, one of defendant’s construction 
bosses and foremen, at and near Byers’ station aforesaid, and it then 
became the duty of the plaintiff, in his said employment, and de- 
fendant did then instruct‘and command the plaintiff, as its servant 
as aforesaid, to obey the orders and to comply with and faithfully 
observe the directions of said McCormic in all things pertaining to 
plaintiff’s said service and employment. 

5. That it was part of the duty of said McCormic, as construction 

boss as aforesaid, to control and direct the movements of the 
6 construction train ynder his charge and to provide for the 

safety thereof, and to guard against all collision and conflict 
between the same and all other the defendant’s trains; and it was 
likewise part of said McCormick’s duty and employmont as such 
construction boss to distribute railway ties and rails along said road 
and to remove the same from place to place along the same as 
might be necessary, and to lay new rails in place of old ones, and 
— to direct and oversee the repair and construction of said 
track. 

6th. That on the twenty-first day of said month of May and be- 
tween the hours of 12} and 3 p. m., the plaintiff being still in the 
service of defendant as aforesaid and under the orders of said 
McCormic, proceeded by his order and in company with him and 
with about twenty other men, likewise under his orders and in the 
like employment as plaintiff, from the said Beyers’ station to a point 
ubout two miles east on said railroad upon a construction train con- 
sisting of an engine, tender, caboose, and flat car, said train being 
under the control and direction of said McCormic. 

That at the point last mentioned said McCormic halted said train 
and ordered plaintiff and others of said men to load upon said flat 
car certain steel rails lying at a short distance from the track; that 
plaintiff and about fifteen others of said men — went to 
said pile of rails and proceeded to load the same as ordered, he, said 
McCormic, remaining upon said flat car and overseeing and direct- 
ing the work. 

That such railroad rails were about twenty-nine (29) feet in 
length and of great weight, to wit, four hundred pounds and 

more; that in handling and loading them on the said flat car ’ 
7 from eight (8) to ten (10) men were required, and it was 
necessary, in order to load them with safety and dispatch, 
that the gang so loading them should act in concert and under the 
orders and at the word given by some one person; that plaintiff 
and his fellow-workmen had loaded all the rails on the said flat car, 
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except some two or three that remained, in the following manner, 
to wit: The said McCormic, standing upon the flat car, would give 
the order for each particular gang, the men being divided into two 
gangs for this purpose, to raise the particular rail which they would 
select from the pile when they were in position to do so; they would 
then move abreast towards the said flat car, and when they had 
come within a certain distance of said car they would halt and dress 
by order, and at the commands, Raise!” Heave! given by said 
McCormic, the said gangs would raise and heave the rails upon the 
suid car; that this was a safe and expeditious method of loading 
said rails, and the plaintiff and his fellow-workmen had, up to the 
time of the injury hereinafter complained of, waited for and de- 
pended upon the commands of said McCormic in loading said rails. 

That in loading said rails by the aforesaid method there was very 
slight danger of accident and injury to the men. 

That after all the said rails but two or three had been loaded on 
the said car by the aforesaid method plaintiff was ordered by the 
said McCormic to assist in loading one of said last remaining rails, 
and by oaths and violent language commanded plaintiff to take 
hold and assist in loading the rail that was being carried forward 

by the gang other than the one that plaintiff had been 
8 theretofore working with, and, using the same violent lan- 

guage as aforesaid, urged the plaintiff and his fellows to make 
= haste, and in obedience to the said commands the plaintiff 
1astened forward to secure a place on the rail that was being carried 
forward as aforesaid in order to assist in loading said rail on said 
car; that when plaintiff and his fellows with said rail had reached 
the point where said McCormic had always before given the order 
to “dress up” and the orders to raise and“ heave” he, the said 
McCormic, with violent language and oaths, commanded them to 
throw the said rail upon the said car in any way and not to wait 
for orders. 

That up to the instant that said last order was given plaintiff did 
not know that it would be given, nor had he any reason to believe 
nor did he believe it would be given, but believed that the said Me- 
Cormic would give the same orders for loading that rail which had 
theretofore been given for the loading of all the other rails. 

That, obeying the order of said McCormick to throw the rail, plain- 
tiff and his fellow-workinen did throw the same, but for the want of 
concert of action in so doing the said rail fell upon the car or struck 
the side of the car in such a way as to fall back and injure plaintiff as is 
hereinafter alleged ; that the method of loading the said rail adopted 
by the said McCormic was extremely hazardous, as was well known 
to said McCormic, but that plaintiff and his fellow-workmen loadin 
said rail had no time for deliberation or concert of action, and ac 
under the sudden impulse created by the loud, violent, and profane 

language and commands of said McCormic. 
9 That when said McCormic ordered plaintiff and his fellow- 
workmen to throw said rail on the car as aforesaid he also 
informed them that a train was approaching, and neither plaintiff 
nor the other workmen in charge of said rail knew how close said 
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train was, and owing to their occupation and situation did not have 
time or opportunity to ascertain how close said train was; that this 
and the suddenness and violence of McCormic’s commands confused 
plaintiff and the others having hold of the said rail so that they 
were unable to reflect or protect themselves. 

That by reason of the haste and excitement caused by the said 
violent commands of said McCormic, and by reason of the said 
McCormic’s departing from the usual mode and method of. loading 
the said rails, in the loading of this rail as aforesaid plaintiff and his 
fellow-workmen were — to act with that necessary and proper 
deliberation and unity of effort that had been observed before in 
the londing of said ruils, and therefore said rail, by reason of the 
negligence, mode, and method adopted by said McCormic in the 
loading of the same, was not thrown clear upon suid car, but fell 
short and struck either in its whole length or at one end against the 
side of suid car, the level of which was higher than the heads of 
plaintiff and said gang, and falling upon plaintiff bore him back 
and down upon some ties lying near said track and crushed and 
cut plaintiff’s right foot and leg. 

Plaintiff further alleges that between said pile of rails and said 
flat car there were many railway ties, which defendant had placed 

there and which lay in various places and positions; that in 
10 laading the said rails up to the said last one just mentioned 
plaintiff was able with care to pick his way through said ties 


without stumbling or other inconvenience, but that when hurried 


as aforesaid by said McCormic it was much more difficult for him 
and said gang to both watch their footsteps and to give due atten- 
tion to the loading and throwing of said rails. 

Plaintiff further alleges that said McCormic knew that said freight 
train was overdue at said Byers’ station at the time he left said sta- 
tion as aforesaid with said construction train, and knew that said 
freight train might at any moment meet said construction train, 
and plaintiff knew nothing about said freight train. 

Plaintiff -further alleges that he, the plaintiff, used all due care, 
skill, and attention possible under the circumstances in the handlin 
of the said rail by which he was injured as aforesaid ; that he obey 
the sudden and violent orders of said MeCorm ie as above mentioned 
without himself being conscious of or reflecting or having time to 
reflect on the danger to which he would be exposed by so doing 
and because he believed it tobe his duty and it was his habit to 
obey the said McCormic’s orders in the line of his service. 

Plaintiff therefore avers that he suffered the said injury by reason 
of the negligence of the defendant and without any fault or negli- 
gence of his own. 

That said McCormic could have had the said freight train stop 
a few minutes or could have gone back with his construction train 
to the side track at Byers’ station and returned after the passage of 

the freight train for the remaining rails. 
11 Plaintiff further alleges that, by reason of said rail falling 
upon his foot and leg as aforesaid, he has suffered great bodily 
and mental pain and anguish; was confined to his sick bed for 
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months; has suffered the loss by necessary amputation of his right 
leg, and has otherwise greatly suffered in mind, health, and fortune. 

Wherefore he prays judgment against the defendant for the sum 
of fifty thousand dollars and his costs. 


(Endorsed :) No. 1093. James Coyne vs. The Union Pacific Rail- 
way Company. In the circuit c't for the district of Colorado. 
Amended complaint. Filed June 16, 1883. (S’g’d) Edward F. 
Bishop, clerk. Wells, Smith and Macon, W. H. Stearns, att’ys for 


pl'f. 


And afterwards and on, to wit, the 19th day of December, A. D. 
1883, came again the said defendant, by Messrs. Teller & Orahood, 
its attorneys, and filed in said court and in said cause its answer to 
the complaint heretofore filed herein, and the said answer is in 
words and figures as follows, to wit: 


Answer. 
In the Circuit Court of the United States, District of Colorado. 


JAMES Corxx, Plaintiff, 
v8. 
Tre Union Paciric RAILWAVY Company, Defendant. 


The Union Pacific Railway Company, defendant herein, answer- 
ing the complaint of the said plaintiff— 


Denies that on the fourteenth day of May, 1882, or at any other 

time it hired plaintiff to do work for defendant in the 

12 construction or repair of its railway track between the sta- 

tions of Byers and River Bend, in the State of Colorado, as a 

common laborer or construction hand under the direction of its 

construction foreman, boss, or under any person or for any purpose 
whatever. | 

Denies that on the eighteenth day of May.it placed: the plaintiff 
in charge of and under the direction of Patrick Riel ormick ; denies 
that the said Patrick McCormick was the construction boss of this 
defendant, and denies that it ever became the duty of the said 
plaintiff by reason of any employment by this defendant to obey the 
orders of this defendant or the orders of the said McCormic or any 
other person in the employ of this defendant. | 

Denies that it was a part of the duty of the said McCormick as 
construction boss to control and direct the movements of the con- 
struction train, and denies that it was the duty of the said McCor- 
mick to provide and guard against collisions between trains. 

Denies that it was any part of said McCormick’s duty to distribute 
railway ties and rails along said road and to remove the same from 
place to place. 

Denies that on the 21st day of the month of May, 1882, or at any 
other time the plaintiff, under the orders of the said McCormick or 
any other person, proceeded with about twenty men or any number 
of men from Byers’ station to a point two miles east, on the said 
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railroad, upon a construction train, or to any other point on said 
road or upon any train whatever, and denies that there was at that 
time any,such train, engine, tender, or caboose or flat car, 
13 under thé control and direction of the said McCormick. 
Denies that at the point mentioned in said complaint said 
McCormick halted the said train and ordered the said plaintiff and 
others to load any steel rails or any property whatever upon the | 
train, and denies that the plaintiff did with others or by himself 
roceed to load the same, and denies that he was ordered so to do 
y the said McCormick, and denies that the said McCormick re- 
mained upon the flat car to oversee and direct the work ; denies 
that in doing the work, as set forth in said complaint, that it was 
necessary in order to load said rails with safety and dispatch. that 
the gang so loading them should act in concert under the orders and 
word given by some other person. 

Denies that the plaintiff and any other workmen loaded any rails 
whatever at that place and time as set forth in said complaint, and 
denies that if any rails had been loaded at that point they had been 
loaded in the manner set forth in said complaint. 7 

Denies that the said McCormick, standing upon the flat car, gave 
any orders for each particular gang or any particular gang; denies 
that they were divided into two gangs for the purpose of raising the 
rails ; denies that they would, having selected a rail from the pile, 
move abreast towards the said flat car, and when they got within a 
certain distance of said car halt and dress by order, and says if any 
such thing was done it was done for their own convenience and at 
their own option and under their own orders. 

Denies that when said rail was thus carried they would halt and 

dress by order, and denies that the commands, “ Raise, heave,” 

14 were given by the said McCormick to said gangs or by any 

other person, unless it were by some of the workmen them- 
selves. 

And denies that the workmen or any of them had, up to the 
time of the injury to the plaintiff, waited upon or depended upon 
the commands of the said McCormick in loading said rails. 

Admits that in loading the said rails by the aforesaid method 
there was very slight danger of accident or injury to the men. 

Denies that after all the rails but two or three had been loaded 
on the said car by the aforesaid method plaintiff was ordered by 
the said McCormick to assist in loading one of the remaining rails, 
who, by oaths and violent language, commanded plaintiff to take 
hold and assist in loading the rail that was being carried; denies 
that McCormick used any violent or offensive language whatever, 
and says if he did it did not tend to produce or cause any injury to 
the said plaintiff. 

Denies that before that time the plaintiff had been working with any 
other gang, and denies that the said McCormick, either with violent 
language or otherwise, urged the plaintiff and his fellows to make 
haste; and denies that in obedience to any such commands plaintiff 
did make haste to secure a place on the rail; and denies that when 
the plaintiff and his fellows with their said rail had reached any 
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point whatever said McCormick, with violent language and oaths, 
commanded them to throw said rail upon said car in any way and 
not to wait for orders; and denies that the said McCormick gave 


any orders whatever in respect to throwing said rail, and denies: 


that up to the instant said order was given plaintiff did not know 
that it was to be given. 

15 Denies that plaintiff believed said McCormick would give 
any order for loading said rail, and denies that he sup 


or believed he would give the same orders for loading said rail- 


which had heretofore been given for loading all the other rails, 
and denies that in obedience to given order said workmen did throw 
the rail, or that plaintiff and his fellow-workmen did throw the 
same. 

Admits that for want of concert of action, so had, the said rail fell 
on the car or struck the side of the car in such a way as to fall back 
and injure the plaintiff as set forth in the complaint. 

This defendant specially alleges that the said accident was caused 
by inadvertence and want of care and diligence and skill on the 
part of the said gang of men carrying said rail, and on account of 
the want of unity in their action in throwing the same. , 

Defendant denies that the method of loading said rails adopted 
by said McUormick was hazardous, and denies that the said plain- 
tiff and his fellow-workmen engaged in loading said rail had no time 
for deliberation or concert of action, and denies that they acted 
under the sudden impulse created by the loud, violent, and profane 
——— and commands of the said McCormick or by any language 
of said McCormick whatever, unless it should he in merely urging 
them in their work; and avers that all the dangers attendant upon 
the loading of said rails were well known to the plaintiff and his 
fellow-workmen, and that the said rail so injuring him was thrown 
by said workmen carelessly and in a negligent manner, and not by 

reason of any language or commands of said McCormick. 
16 Denies that the said McCormick informed the said plaintiff 
and his fellow-workmen that the said train was approaching, 
and avers that the said train so approaching was in full view and 
plain sight and was easily to be seen and was seen by the said 
plaintiff and his fellow-workmen. 

Defendant says it has no information sufficient on which to form 
a belief whether the sight of said train and knowledge that the same 
was coming had anything to do with confusing plaintiff and the 
others having hold of said rail; and denies that such information 
was communicated by any violent commands of the said McCormick 
so as to cause confusion to them or tend in any manner to make 
them less diligent and careful in the performance of their duty. 

Admits that by reason of the haste and excitement of the said 
men the said plaintiff and his fellow-workmen did adopt an unsafe 
method to load said rails, to wit, in not acting in concert in throwing 
the same, but denies that such action was induced by the violent 
commands of the said McCormick, or by reason of the said McCor- 
mick departing from the usual mode and method of loading rails. 
Admits that the plaintiff and his fellow-workmen did not act 
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with the necessary and proper deliberation and unity of effort, but 
denies that such failure to act with deliberation and unity was caused 
by any act of the defendant or of the said McCormick or any of its 
agents, servants, or employees. 

Denies that the said rail so causing the accident was not thrown 
clear upon said car, but fell short thereof by reason of any act of 

said defendant or said McCormick. 
17 Defendant denies that between said pile of rails and said 
flat car there was any railway ties placed there by the de- 
fendant lying in different and various positions; and this defendant 
avers that if there were any such ties in said place the difficulties 
in going over and through them were well known to the plaintiff 
and no objection was made by plaintiff respecting them. 

Defendant further denies that said McCormick knew said freight 
train was overdue at Byers’ station at the time he left the station 
with the construction train, and denies that it was overdue, and 
denies that the said McCormick knew the said freight train might 
at any moment meet said construction train. 

Denies that plaintiff used all due care, skill, and attention possible 
— the circumstances in handling said rail by which he was 
injured. 

— that he obeyed the sudden and violent orders of McUor- 
mick without himself being conscious of or reflecting or having time 
to reflect on the dangers to which he would be exposed by so doing; 
denies that plaintiff did obey or ‘that it was his duty to obey the 
orders of said McCormick. 

Denies that the plaintiff has suffered any injury by reason of the 
negligence of the defendant without any fault of his own, and avers 
that the sufferings and injuries of the plaintiff were caused by rea- 
son of his own fault and negligence and the negligence of his co- 
employees in the same employment. 

Denies that the said McCormick could have had the said 

18 freight train stopped a few minutes or could have gone back 

with the said construction train to the side track at Byers’ 

station and returned after the passage of the freight train; and 
denies that it was his duty so to do. 

Denies that by reason of the said rail falling upon his foot and 
leg said plaintiff has suffered great bodily and mental pain and 
anguish or has suffered any loss whatever. | 

Denies that the plaintiff has in any manner been injured or 
damaged by any act or negligence of any kind or nature whatsoever 
on the part of the defendant. 

(S’g’d) TELLER & ORAHOOD, 


Attorneys for Defendant. 


(Endorsed :) No. 1093. In circuit court of the United States. 
James Coyne, plaintiff, v. The U. P. Ry Co., defendant. Answer. 
Filed Dec. 19, 1883. (S'gd) Edward F. Bishop, clerk. Teller & 
Orahood, attorneys for defendant. 
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19 And afterwards, and on, to wit, the 6th day of June, A. D. 

1884, the same being one of the regular juridical days of the 
May term, A. D. 1884, of said court—present, the Honorable Moses 
Hallett, district judge—the following proceeding was had and en- 
tered of record in said court and in said cause, to wit: 


Order. Jury Trial and Judgment for Defendant. 


JAMES COYNE 
‘8 1093. 


v8. 
THe Union Pactric RAILWAVY CourAxx. 


Action for damages. 


At this day comes the said plaintiff, by W. H. Stearns, Esq., his 
attorney, and the said defendant, by Willard Teller, Esq., its attor- 
ney, also comes. 

And thereupon comes a jury, to wit: 1, J. H. Warner; 2, John 
Cumming; 3, L. C. Paddock; 4, Marshal Cook; 5, John Jackson; 
6, C. B. Lucus; 7, M. B. Hyndman; 8, A. Leonard: 9, Alex. L. 
Cooper; 10, Fred. Jensen; 11, — « W. Hertel; 12, Jessie Harris, 
twelve good and lawful men, and they are duly selected and tried, 
impaneled and sworn, to well and truly try the issues herein joined 
and a true verdict render according to the evidence. 

And the said jurors, having heard the evidence produced 
20 herein and the instructions of the court, upon their oaths do 
say they find the issues herein joined for the said defendant. 


21 And afterwards and on, to wit, the 5th day of December, 

A. D. 1884, the same being one of the regular juridical days 
of the October term, A. D. 1884, of said :court—present, the Honor- 
able Moses Hallett, district judge—the following proceeding was had 
and entered of record in said court and in said cause, to wit: 


Order for Bill of Exceptions to be Filed. 


JAMES COYNE 
v8. tro. 
THe Union Paciric RAILWAY Company. 


Action for damages. 


This day comes the said plaintiff, by W. H. Stearns, his attorney, 
and the said defendant, by Willard Teller, its attorney, also comes; 
and the said plaintiff moves the court to sign and cause to be entered 
of record a bill of the exceptions reserved at the trial in this cause, 
and the said defendant objects that the said bill of exceptions hath 
not been presented to the court in apt time or according to the rule 
and practice of the court. 

Thereupon it is considered by the court that it be filed and entered 
of record in said cause, any rule or order of the court heretofore 
made to the contrary notwithstanding. 


r 
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22 And afterwards and on the same day, to wit, the 5th day 

of December, A. D. 1884, came again the said plaintiff, by W. 
H. Stearns, his attorney, and filed in said court and in said cause his 
bill of the exceptions reserved by him upon the trial of the issues 
herein, and the said bill of exceptions is in words and figures as 
follows, to wit: 


23 Bill of Exceptions. 
In the Circuit Court of the United States for the District of Colorado. 


JAMES Coyne, Plaintiff, 
v8. 


Tue Union Paciric Rattway Company, Defendant. 


Be it remembered that on the sixth day of June, A. D. 1884, the 
issues herein joined came on to be tried before the Hon. Moses Hal- 
lett, district judge, in the said court presiding, and a jury. 

And thereupon the plaintiff, to maintain the said issues on his 
part, gave evidence tending to show that on and before the 18th day 
of May, A. D. 1882, plaintiff was in the employ of the defendant as 
a laborer or construction hand under one McCormick, construction 
boss or foreman of the said defendant; that said McCormick had 
authority to control and direct and compel obedience of the said 
plaintiff; also, in his discretion, to discharge the said plaintiff or any 
other servant of the said defendant working under his direction and 
control, and that on or about the day and year aforesaid, while so 
employed by the orders of the said McCormick, the said plaintiff, 
with the other servants and section men of the said defendant, went 

upon the construction train of defendant, which was then and 
24 there and long before that under the control and direction of 

the said McCormick, to a place between two certain stations 
upon the railroad of the said defendant known, respectively, as 
Byers and River Bend, and about two miles east from the said Byers’ 
station and at the place aforesaid the plaintiff and the other servants 
aforesaid were commanded by the said McCormick to load upon a 
certain flat car in the said construction train certair steel rails, fort 
in number, or thereabouts, which were then lying near to the trac 
of said railroad ; that plaintiff and the other employees of defendant 
aforesaid thereupon proceeded to load the said rails upon the said 
flat car as directed by the said McCormick, and under the orders and 
directions of the said McCormick,'who was then and there directing 
the labor of plaintiff and the other said servants; that each of the 
said rails was of about the length of from 24 to 29 feet, and of the 
weight of from four to six hundred pounds; to lift either thereof 
— of about ten men were required, and said plaintiff and 
the said other servants, under the command of the said McCormick 
as aforesaid, were accordingly divided into two gangs of ten or more 
men each; that in — 2 the said rails each of the said gangs of 
men were required and directed by the said McCormick to act in 
concert and to first lay hold of and lift the said rail and walk with 
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the same to the said flat car and there halt, dress, and at the 

25 word of command given by the said McCormick to life the 
said rail and cast the same with one motion upon the floor of 
the flat car. 

The plaintiff also gave evidence tending to show that by reason 
of the length and great weight of said rails it was necessary in load- 
ing the same upon flat cars to avoid injury to the workmen engaged 
therein that care, deliberation, and concert of action should be 


observed, and that some person should give the word of command - 


in each of the several stages of progress in loading the same, and 
particularly at the — where the rail was to be thrown upon the 
car; that prior to the injury complained of the said McCormick had 
controlled and directed the men in the loading of the rails, and that 
in loading the last rail, which hurt the plaintiff, he, the plaintiff, 
— the same course would be pursued by the said McCor- 
mick. ; : 
Plaintiff further gave evidence tending to show that neither at 
the said place nor nearer than Byer’s station aforesaid was there any 
siding or switch ; that when the said rails, save three or four, were 
loaded upon the said flat car the regular freight train of the defend- 
ant appeared, rapidly approaching frum the east; that said Me- 
Cormick thereupon, with violent oaths and imprecations, urged 
plaintiff and the other men of the said party to make haste and 
complete the loading of the said rails, so that he might move the 
construction train back to Byers’ station aforesaid and out of the 
way of the said passenger train, and that by reason of the 
26 great haste so commanded by the said McCormick and the 
confusion therefrom resulting plaintiff, who had before that 
time been and then was working and lifting at the end of the rail 
seized by the gang in which he belonged as aforesaid, was crowded 
off from the said rail; that the said McCormick, who was then and 


Still, as before that, standing upon the said flat car, with oaths and 


violent language commanded plaintiff to lay hold of the other rail 
and not to stand idle; that thereupon plaintiff, in obedience to the 
commands of the said McCormick, rushed to and seized upon the 
rail being lifted by the other gang of men and moved forward to 
the said flat car, and, while plaintiff and the other men so holding 
the said rail were awaiting the word of command to lift the same, 
the said McCormick, with further oaths, imprecations, and harsh and 
violent commands, ordered the said party to get the said rail on in 
ary way they could, not giving to them any word of command; and 
that thereupon the said party, hurried and agitated by the oaths and 
imprecations and violent commands aforesaid of the said McUor- 
mick, lifted without concert, some at one moment and some at 
another, and threw the said rail at one end with force and at the 
other end with less force, so that the same, being thrown by the said 
party, struck upon the side of the said flat car at one end and fell 

backwards ; — — seeing that the said rail was about 
27 to fall, endeavored to retreat out of the way thereof, but in so 
doing was unable to avoid the falling rail, which fell on 
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plaintiff and bore him down, and broke and crushed plaintiff’s foot 
and leg thereof. 

Plaintiff, further gave evidence tending to show that plaintiff had 
been in the service of the said defendant only about seven days ; 
that at the time of plaintiff’s going with the said McCormick to the 
place of loading the said rails the time at which the freight train of 
defendant would approach that place was well known to the said 
McCormick and was unknown to the plaintiff; that said freight train 
was overdue at said Byers’ station at the time said construction train 
left suid station as aforesaid, and said McCormick knew the fact of 
its being so overdue and knew that the said freight train was then 
coming towards said Byers’ station from the east, and plaintiff knew 
nothing whatever about said freight train; that the injury so as 
aforesaid occasioned to the plaintiff was probably due and owing to 
the haste and confusion occasioned by the oaths, violent commands, . 
and injunctions to make haste given by the said McCormick. 

And thereupon the court instructed the said jury to find the said 

the court the plain- 

tiff, by his counsel, then and there excepted, and the said jury there- 

upon gave their verdict, in accordance with the instructions 

28 of the court, for the said defendant and against the plaintiff. 

Be it further remembered that afterwards, to wit, on the 

twelfth day of June, A. D. 1884, at the same term of the court 

aforesaid the said plaintiff filed in the said court his motion 

for a new trial of the said issues in words and figures as follows, 
to wit: 


In the Circuit Court of the United States for the District of Colorado. 


James Coyne, Plaintiff, 
against 
Tne Union Paciric Rartway Company, Defendant. 


Now comes the plaintiff, by his attorney, W. H. Stearns, and 
moves the court to set aside the verdict, and for a new trial in said 
cause, because thecourt erred in directing the jury to render a verdict 


for the defendant. 
W. H. STEARNS, 
Attorney for Plaintiff. 


Be it further remembered that afterwards, to wit, at the October 
term, A. D. 1884, of the said court, the motion of the said plaintiff 
for a new trial of the said issues came on to be heard and was ar- 
gued by counsel, and thereupon the court overruled the said motion 
and refused to set aside the said verdict, but gave judgment thereon 

for the said defendant; and to this ruling and opinion of the 
29 court in denying the motion aforesaid of the said plaintiff 
the said plaintiff, by counsel, then and there excepted. 

And because these matters do not appear by the record herein, the 
plaintiff brings this his bill of exceptions, and prays that the sume 
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may be signed and sealed and made part of the record herein, which 
is done accordingly. 

MOSES HALLETT, 3 
Endorsed: 1093. James Coyne vs. The Union Pacific Railwa 


Co. Bill of exceptions. Filed Dec. 5, 1884. (S’g’d) Edward F. 
Bishop, clerk. 


30 And afterwards and on, to wit, the 13th day of December, 


A. D. 1884, the same being one of the regular juridical days 
of the October term, 1884, of said court—present, the Honorable 
Moses Hallett, district judge—the following proceeding was had and 
entered of record in said court and in said cause, to wit: 


Order. Judgment. 


JAMES COYNE 
0. 1093. 
THe Union Paciric RAILWAY Company. 


Action for damages. 


At this day it is ordered by the court that judgment be entered 
upon the verdict of the jury herein. 

Wherefore it is considered by the court that the said defendant go 
hence hereof without day and have and recover of and from the said 
plaintiff its costs by it in this behalf laid out and expended, to be 
taxed, and have execution therefor. 


And afterwards and on, to wit, the 9th day of September, A. D. 
1885, came again the said plaintiff, by E. L. Johnson, Esq., his attor- 
ney, and filed in said court and in said cause his bond, and sued out 
of said court a writ of error and citation to the Supreme Court of the 
United States; and the said bond is in words and figures as follows, 
to wit: 

Bond. 


THE UnitTep States or AukRIcA, District of Colorado: 


Know all men by these presents that we, James Coyne, as prin- 
cipal, and Edward L. Johnson, as surety, are held and firmly bound 
unto the Union Pacific Railway Company in the full and just 
31 sum of five hundred ($500.00) dollars, —— puid to the said 
the Union Pacific Railway Company; to which payment, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
administrators, jointly and severally, firmly by these presents. 
Sealed with our seals and dated this — day of September, in the 
year of our Lord one thousand eight — and eighty-five. 
Whereas lately, at the October term, A. D. 1884, of the circuit 
court of the United States for the district of Colorado, in a suit pending 
in said court between James Coyne, plaintiff, and The Union Pucific 
Railway Company, defendant, judgment was rendered against the 
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said plaintiff, James Coyne, and he, said James Coyne, having ob- 
tained a writ of error to reverse the judgment of the said court and 
a citation directed to the said The Union Pacific Railway Company, 
citing and admonishing it to be and appear at a Supreme Court of 
the United States to be held at Washington, on the second · Monday 
of October next: 

Now, the condition of the above obligation is such that if the said 
James Coyne, plaintiff in error, shall prosecute said writ of error to 
effect and answer all damages and costs if he fail to make good his 
plea, then the above obligation to be void; else to remain in full 
force and virtue. 


his 
(S'g d) : JAMES x COYNE. [SEAL. ] 
mark. | 
EDWARD L. JOHNSON. [seat] 


Attest mark of James Coyne— 
H. P. BENNET. 


Approved: 
MOSES HALLETT, Judge. 


(Endorsed :) Gen. No., 1093. Circuit court of the United 

32 States, district of Colorado. James Coyne, plaintiff in error, 

vs. The Union Pacific Railway Company, defendant in error. 

Bond, $500.00. Filed this 6th day of Sept., A. D. 1885. (S’g’d) 
Edward F. Bishop, clerk, by F. W. Tupper, deputy clerk. 


Writ of Error. 
33 Writ of Error to the circuit court U.S., district of Colorado. 


THE UNITED STATES OF AMERICA. 


Unirep States oF AMERICA, he 
District of Colorado, 5 


The President of the United States to the judges of the circuit court 
of the United States for the district of Colorado, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said circuit court, between 
James Coyne, a citizen of the State of Colorado, plaintiff, and The 
Union Pacific Railway Company, a corporation existing and —— 
ized under the laws of the United States, a manifest error hath hap- 

ened, to the great damage of the said James Coyne, plaintiff, as by 

is complaint appears, we being willing that crror, if any hath been, 
should be duly corrected and full land speedy justice done to the 
parties aforesaid in this behalf, do command you, if —— be 
therein given, that then, under your seal, distinctly and openly, you 
send tl, e record and proceedings aforesaid, with all things concernin 
the same, to the Supreme Court of the United States, together wit 
this writ, so that you have the same at Washington on the second 
Monday of October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
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the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the law and cus- 
tom of the United States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 9th day of September, in the year 
of our Lord one thousand eight hundred and eighty-five, and of the 
Independence of the United States the 110th year. 

[Seal United States Circuit Court, District of Colorado.] 
EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


Allowed by— | 
MOSES HALLETT, Judge. 


333 [Endorsed :] Gen. No., 1093. Circuit court of the United 
States, district of Colorado. James Coyne, plaintiff in error, 
vs. The Union Pacific Railway Company. rit of error to circuit 
court U. S., district of Colorado. Filed in circuit court of the U. S. 
this 9th day of Sept., A. D. 1885. Edward F. Bishop, clerk, by F. 
W. Tupper, deputy clerk. E. L. Johnson, attorney for plaintiff in 
error. : 


Return. 


THe Unitep States or AMERICA, 
Districi of Colorado, . 

In obedience to the command of the within writ I herewith trans- 
mit to the honoreble Supreme Court of the United States, at Wash- 
ington, D.C., a duly certified transcript of the record and proceedings 
in the within-entitled case, together with all things concerning the 
same. | 

Witness my hand and the seal of said circuit court, at Denver, in 
said district, this 18th day of September, A. D. 1885. 

EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


34 And afterwards and on, to wit, the 11th day of September, 

A. D. 1885, came again thesaid plaintiff, by E. T. Wells, Esq., his 
attorney, and filed in said court and in said cause his assignment of 
errors; and the said assignment of errors is in words and figures as 
follows, to wit: 


Assignment of Errors. 


Supreme Court of the United States, of October Term, in the year 
of our Lord one thousand eight hundred and eighty-five. 


JAMES Coyne, Plaintiff in Error, 
against 
Tue Union Paciric Rattway Company, Defendant in Error. 
Afterwards, to wit, on the second Monday of October, in this same 


term, before the justices of theSupreme Court of the United States at the 
Capitol, in the city of Washington, comes the said James Coyne, by 
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Ebenezer T. Wells, his attorney, and says that in the record and 
proceedings aforesaid there is a manifest error, in this, to wit: 
That said circuit court directed the jury in said cause to find a 
verdict for the defendant in said cause; and in this, to wit: 
That said jury having found its verdict for said defendant, said 
circuit court entered its judgment thereon in favor of said 
defendant. 
35 And the said James Coyne prays that the judgment afore- 
said may be reversed, annulled, and altogether held for 
naught, and that he may be restored to all things which he hath 
lost by occasion of the said judgment 
EBENEZER T. WELLS, 


Attorney for Plaintiff in Error. 


(Endorsed :) 1093. Supreme Court of the United States. James 
Coyne, pl'ff in error, us. The Union Pacific Railway Company, d'f t in 
error. Assignment of errors. Filed Sep. 11, 1885. (S’g’d) Edward 
F. Bishop, clerk. 


Citation. 
36 Citation, U. S. Circuit Court. 
Tue Unitep Srates oF America, District of Colorado: 


The United States of America to the Union Pacific Railway Com- 
pany, Greeting: | 
You are hereby cited and admonished to be and appear. at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Colorado, wherein James Coyne is plaintiff in error and 
ou are defendant in error, to show cause, if any there be, why the 
judgment rendered against the said plaintiff in error, as in the said 
writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the —— in that behalf. 
Witness the Honorable Moses Hallett, one of the judges of the 
circuit court of the United States for the district of Colorado, this 
9th day of September, in the year of our Lord one thousand eight 


hundred and eighty-five. 
MOSES HALLETT, Judge. 


37 [Endorsed :] Gen. No., 1093. Circuit court of the United 

States, district of Colorado. James Coyne, plaintiff in error, 
us. The Union Pacific Railway Company, defendant in error. Cita- 
tion. Filed in circuit court of the U. S. this 12th day of Sept., A. D. 
1885. Edward F. Bishop, clerk, by F. W. Tupper, deputy clerk. 
E. L. Johnson, attorney for plaintiff in error. 
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Proof of Service. 


THe Unirep SrArxSs OF AMERICA, \ am 
District of Colorado, : 


On this — day of ——, A. D. 18—, personally appeared —— ——, 
before me, the subscriber, a clerk of the — court of the United States 
for the district of Colorado, and makes oath that he delivered a true 
copy of the within citation to ——. 


: — to and subscribed before me this — day of ——, A. D. 


9 


lerk, 
By —— ——, Deputy Clerk. 


Service of within citation upon the defendant in error, The Union 
Pacific Railway Company, is hereby acknowledged this twelfth 
(12th) day of = r, A. D. 1885, Denver, Colorado, by receiv- 


ing a copy thereo 
TELLER & ORAHOOD, =. 
Attorneys for Defendant in Error. 


38 Unirep Srates oF AMERICA, t * 


District of Colorado, 


I, Edward F. Bishop, clerk of the circuit court of the United States 
for the district of Colorado, sitting at Denver, do hereby certify the 
above and foregoing to be a true, perfect, and complete transcript 
and copy of the summons, amended complaint, answer, order, ju 
trial, judgment for defendant, order for bill of exceptions to be dled, 
bill of exceptions, order, judgment, bond, writ of error, assignment 

of error, and citation heretofore had and entered of record in said 
court and in a certain cause lately in said court pending, wherein 
James Coyne was plaintiff and the Union Pacific Railway Com- 
pany was defendant, as fully and completely as the same still re- 
main on file and of record in my office. ; 

In testimcny to the above I do hereunto sign my name and affix 
the seal of said court, at Denver, in said district, this 19th day of 
September, A. D. 1885. 

(Seal United States Circuit Court, District of Colorado. ] 
EDWARD F. BISHOP, Clerk, 
By F. W. TUPPER, Deputy Clerk. 


Endorsed on cover: Colorado C. C. U.S. No. 308. James Coyne, 
laintiff in error, vs. The Union Pacific Railway Company. Filed 
tember 25, 1885. 


SUPREME COURT 


OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1887. 


JAMES COYNE, 
Plaintiff in Error. 


vs. 


Tun UNION PACIFIC RAIL- 
WAY COMPANY, 


Defendants in Error. 
— 


% ARGUMENT AND GRIEF FOR PLAINTIFF IN ERROR. 
1 


It appears by the bill of exceptions that the 
uries suffered by plaintiff in error were prob- 
y due to the hurry and confusion occasioned by 
he Oaths, violent commands and injunctions to 


3 


make haste, of McCormick who was the conductor 
of the construction train, and foreman of the con- 
struction gang to which plaintiff in error belonged. 

The evidence makes a clear case of negligence 
on McCormick’s part, imputable to the defendant 
company unless he was a fellow-servant of plaintiff. 

The Court below taking the view that the re- 
lation between them was that of fellow-servants, 
directed the jury to find for the defendant. In this, 
we think that the Court erred. 


I. 


The very facts which show that McCormick was 


guilty of negligence, shows also, we think, that he 
and plaintiff stood in very different relations to the 
company, and were not fellow-servants. 


1. McCormick knew that the regular freight- 
train was approaching Byers station from the East; 
that it was behind its time; that he was exposed to 
meet it if he moved his construction train eastward; 
that there was no side track between Byers and his 
point of destination; and that his train, occupying 
the main track, would be compelled to return to 
Byers to avoid the other. 


These things McCormick knew, and plaintiff did 
not know them. McCormick knew them because it 
was his duty to know them; he was bound to in- 
quire and be informed concerning them. Plaintiff 
was ignorant of them because it was not his busi- 
ness to know them, and it would have been deemed 


8 


impertinence on his part to inquire about them, as 
if by right or otherwise than out of curiosity. 


2. McCormick moved his train out in the face of 
the approaching freight train, and by his order 
plaintiff and his companions went upon the train. 
Plaintiff might have cracked his lungs in the vain 
attempt to cause the train to move; it would not 
have stirred at his bidding. Had he assumed to 
direct his companions or control their actions, their 
derizive laughter, not their obedience, would have 
greeted his effort. 


3. Arrived at the place of work, McCormick 
ordered his train to stop, ordered his men to load 
the rails upon the flat car; remained upon the car 
and thence directed and overlooked their labor. 


How absurd plaintiff would have appeared to 
his companions had he ventured to dispute with 
McCormick his seat of ease and command, had he 
ordered the latter to join the workmen below, 
while he, plaintiff, should give the word of com- 
mand from above. 


4. The critical moment arrives; the freight 
train is heard approaching. Two lines of action 
are now open: either the construction train may 
move at once back to Byers, go upon the side track, 
allow the other train to pass, then return and com- 
plete the loading of the rails in the safe, orderly 
manner thus far pursued; or by hurry, imprecations 
and violence, and a total disregard of order and 
safety, the work may perhaps be completed before 
moving the train, without loss, if good fortune so 


spell cans 


will, of life or limb. Now to whom is this choice 
offered? Who determined to run all the risks 
attendant on the dangerous course, hoping for the 
best? 


The plaintiff, perhaps, with McCormick and his 
twenty other nameless fellow-servants in council? 
Surely not. McCormick alone weighs, resolves and 
commands; the plaintiff and the others unhesitat- 
ingly obey. McCormick imposes this lottery of life 
and limb upon his men. All are equally exposed to 
the peril, but the actual and very grievous harm 
falls to plaintiff's lot. 


The series of occurrences which created the 
dangerous situation out of which plaintiff's injuries 
arose, seems therefore to establish both McCormick’s 


negligence and his character of vice-principal of 
the company. 


One mark of authority, and of the character of 
vice-principal McCormick possessed, says our rec- 
ord, which indeed he had no occasion to use on the 
day in question, but to which the courts have gene- 
rally attached much importance. He had the 
power (presumably to employ men, and also cer- 
tainly) to discharge any of the men working under 
him from the service of the company; a power 
vastly more important than that of employment. 


The latter may be, and frequently is, given to gen- 


eral employment agencies in no way connected with 
the operations of the railway company’s lines: but 
to dismiss one, already in the company’s service, 
seems to be so direct and capital an exercise of con- 


re 


trol over the principal's business that it is always 
enunierated among the distinctive badges of the 
vice-principal. 


Wearing all these indicia of authority and supe- 
riority, how can McCormick be considered as any 
less than a vice-principal? If the entire body of the 
company’s officers and directors had been present 
in person, what greater authority could they have 
used, and with what greater right, than McCormick 
used from the moment he ordered his construction 
train to leave Byers to the moment plaintiff was 
crushed under the rail and maimed for life? 


We think that thousands of unfortunate em- 
ployees have suffered incalculable loss, to the great 
discredit of a Jaw that surely is designed to be hu- 
mane, because the word “vice-principal” has so fre- 
quently been accepted by the Courts extensive instead 
of intensive. This cannot but be error. It offends 
the common understanding of the layman, and it has 
proved a source of great difficulty to those judges 
who have endeavored to illuminate their decisions 
upon the question by the reason of the law. It can- 
not but be,—reason demands it,—that the rank and 
value of delegated authority is to be measured and 
determined by its degree, its quality, not by its 
mere extension, its quantity. Plaintiff's contract 
of service with the company bound him to obey 
McCormick; to enforce this duty of plaintiff the 
company clothed McCormick with the authority to 
discharge plaintiff. The reciprocal obligation of the 
company to plaintiff is clearly, that McCormick 
shall exercise his authority as prudently and care- 


ees 
fully as the company would be bound to exercise 


the same by whomsover of its agents or officers or. 


howsoever most personally present. 
It has been sometimes argued that public policy 


favors the more restricted liability of the company, 


upon the theory that employees will be more care- 
ful in the discharge of their respective duties if 
assured that they will have no recourse against the 
company in the event of their suffering injury 
through the negligence of any one engaged, in 
whatever capacity, in the same general work with 
themselves. It may be argued with much better 
reason, that public policy, which is public interest, 
favors a safe and efficient railway service; that to 
this end the vast body of men engaged in the 
handling of “the dangerous and powerful agency: 
of steam,” should be under a discipline as rigid as 
that of an army in the field or of a ship’s crew at 
sea; and that the great elements of discipline, that 
is, prompt and intelligent action, and a willing, un- 
questioning obedience, will be best grounded in the 
assurance of the employee that authority goes hand 
in hand with responsibility, and that the company 
which speaks to him in the person of his immediate 
superior, also warrants him against the conse- 
quence of that superior’s we nt of care and caution. 

This case seems to come within both the decis- 
ion and the reasoning of this Court in the case of 
Chicago & Milwaukee Railroad vs. Ross (12 U. S. 
Rep. 377). McCormick was the conductor of the 
construction train and foreman of the construction 
gang of twenty or more men. Adopting substan- 
tially the language of this Court (case just cited, 
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page 390) we say, that he was clothed with the con- 
trol and management of a distinct department in 
which his duty was entirely that of direction and 
superintendence. He had entire control of his con- 
struction train, and of the twenty or more men 
who were working under him. If he did not rep- 
resent the company, then that construction ‘train 
was operated, and that entire band of men was 
directed in its work, without any representative of 
the company. The company created the relation 
of sup2rior and inferior between McCormick and 
plaintiff; and they were not, within the reason of 
the law, fellow-servants engaged in the same com- 
mon employment. 

The language of the Supreme Court uf Ne- 
braska, (Cobb, Ch. J., /oquente,) describes aptly, we 
think, and concisely, mutato nomine, the relation ex- 
isting between plaintiff and McCormick: “The 
(plaintiff) was in the employment of the railroad 
“company in the lowest grade of service, a day 
“laborer. To him (McCormick) represented the 
“company with all of its authority and power. It was 
not for him to question the propriety or timeliness 
“of any order coming from this source, unless its 
“execution would carry him into palpable physical 
“danger.” 

“(The negligence on the part of McCormick) 
“was negligence on the part of the railroad com- 
“pany, whose vice-principal he was, and which 
“could alone discharge its duty to this employee, on 
“this occasion, through him.” 

(1884.) C. S., etc., R. Co. vs. Lundstrom, 
16 Neb. 254, (259). 
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Again. the language of Ranney, J., in (1854) 
Railroad Co. v. Keary, 3 Ohio St. 201, (211), well 
describes both the actual and legal position of 
McCormick, standing upon the car, not himself tak- 
ing part in the work, but directing the workmen: 
„His will alone controls everything, and it is the 
will of the company that his intelligence alone 
“should be trusted for this purpose. 


„This service is not common to him and the 


hands placed under him. They have nothing to 
“do with it. His duties and their duties are entirely 
“seperate and distinct, although both necessary to 
“produce the result. It is his to command, and 
“theirs to obey and execute. No service is common 
“that does not admit a common participation, and 
“no servants are fellow-servants when one is placed 
“in control over the other.” We cite the following 
recent decisions in support of our position, that 
plaintiff and McCormick were not fellow-servants, 
but that McCormick was a vice-principal for whose 
negligence the defendant company is responsible: 


Cunard Steamship Co. vs. Carey, 119 U. 
8. 245. ! 

(1884. Va.) Moon vs. R. & A. R. R. Co. 
78 Va. 745 (pp. 749-50.) N 

(1885 Mo.) McDermott vs. Hannibal etc, 
Ry Co., 87 Mo. 285 (p. 294). 

(1886 Neb.) B. & M. Ry Co. vs. Crockett, 
19 Neb. 138 (p. 1455. 

(1886 U. S. C. Ct. 8. D. N. Y.) Mason vs. 
Edison Machine Works, 28 ed. Fed. 
Rep. 228. 


* 8 2 * 
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(1884 III.) Chicago and A. Ry Co. vs. 
May. 108 III. 293. 
(1887 Ill.) Wabash, etc. Ry. Co. vs. 
Hawk, 12 N. E. Rep. 253. 
(1887 Kansas.) Missouri P. Ry. Co. vs. 
Peregoy, 14 Pac. Rep. 7. 


We think that the negligence of MeCormick 
may be well held to be that of the company, under 
the rule which requires the master to furnish to his 
servant a safe place and safe instrumentalities for 
his work; since the entire series of concurring 
agencies out of which the plaintiff's injuries arose 
formed at the same time the complexus of circum- 
stances which were nothing else than his work- 
place and the instrumentalities of his work. But 
we do not desire to argue at length, while not waiv- 
ing the benefit of, this view. We hope that the great 
authority of this Court may finally incline the bal- 
ance of justice, if still uncertain, to the side of those 
‘decisions, less numerous but better reasoned, which 
may be brought under recognized principles of law 
and commend themselves to men’s common sense 
of right. 


Denver, Nov. 22, 1887. 


EDWARD L. JOHNSON, 
E. T. WELLS, 
For Plaintiff in Error. 
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CoYNE 
In — Court, 
AGAINST United States. 
Union Pactric Ry. Co. | 


January 23, 24, 1890. 
Notes for Oral Argument. 


May rr PLEASE THE CouRrT: 

THE CASE is stated in my printed Brief (pp. 2, 3), 
to which I refer, and which I have already outlined to 
the Court. It is shortly, that a workman standing on 
the ground engaged with other workmen in loading 
rails on a flat car was injured by an alleged negligent 
order of the boss of the gang of hands (which included 
the plaintiff,) thus employed. 

The record in this case especially in view of the con- 
flict of certain State Court decisions and the diversity 
of opinion among the members of this Court upon some 
points connected with the general subject which it pre- 
sents, has seemed to me to require a careful and search- 
ing examination of the state of the law in this country 
concerning the liability of employers. For the business 
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of this hour we need not a microscope, but a field glass 
and a commanding height. 

To an adequate view of the liability of employers to 
one servant for the negligence of another servant in the 
same common employment, it is material to recall at 
the outset the law relating to the master’s liability to 
the public at large, that is, to strangers or persons not 
in his employment, for the faults of his servants. The 
reason therefor is that an inconsiderate impression has 
more or less obtained and exists that the same legal 
principles as to the master’s liability ought to apply to 
cases of injuries by a servant to a co-servant, and to 
cases of injuries by a servant to strangers or to the 
public. There is not the slightest ground for any lia- 
bility in the present action on any other principle. 
Slight reflection, however, will show that the two 
cases are entirely different in their nature, and there- 
fore that they require the application of different legal 
principles. The rules of law as to the employer's | 
liability to one servant for the default of a co-servant 
not only are, but in my judgment they ought to be 
and to remain, different from those relating to 
the master’s liability to persons not in his employment, 
for the acts of his servants. It is as I shall endeavor 
to show, a mistake to suppose that the existing law as 
to fellow servants is an “exception” to the general 
rules of law as to the master’s liability. It has, with- 
out consideration, been sometimes thus characterized 
and criticised. But it is not an exception; it is itself a 
general rule applicable to a different relation. I have 
satisfied myself that the general doctrines of our 
jurisprudence making as to the extent of the master’s 
liability a difference between the public and co- | 
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servants, are essentially right and sound; that 
at all events any attempt, oblique or avowed, ex- 
pressed or silent, to change the well settled doctrine ” 
as to the master’s liability in fellow servant cases by 
judicial legislation, whether based upon the notion 
that the law on this subject as it stands is not just, or 
upon the notion that it is within the rightful judicial 
competence of the Courts and least of all of this Court 
to change it, has no reasonable and solid ground upon 
which to rest. 


I. 


Concerning the Master's Liability to 
Strangers or the Public. 


By our law the master is liable to persons not in his 
service, not only for his own wrongful acts and omis- 
sions, but for the wrongful acts and omissions of his 
servants in the course and scope of their employment 
as such, even although the particular acts or omissions 
were unauthorized or even forbidden by him, and re- 
sulted in damage and loss to him, aside from the claims 
of the person injured. 

Singer Mfg. Co. vs. Rahn, 132 U. S., 518, 
523, and cases cited by Gray, J. 


So far as this rule imposes on the master a vicarious 
and imputed liability, i. e., a liability beyond his au- 
thorized acts and defaults, namely, a liability for faults 
and omissions of his servants which he did not approve 
authorize or direct, but even forbade, it is one of mani- 
fest severity, not based on natural justice and is justi- 


4 


fied and justifiable only on grounds of public utility or 
of social duty. This doctrine is itself an exception to the 
rule of natural justice which makes a person liable only 
for what he does or authorizes. It rests on no statute. 
It cannot be shown to be over 200 years old in the En- 
glish law. It is broader in its scope and greater in its 
severity than the.law of continental Europe 

As to wrongful acts which the master did not author- 
ize the rule does not rest, as Mr. PoLtock (Essays 
Jurisp., p. 117) points out, on the idea of agency. 
Qui facit per alium facit per se. For if done in the 
scope and course of the servant’s employment, the 
master is liable even though he forbade the particular 
act—e. g., forbade his servant to drive at rapid rate, 
who nevertheless disobeys and runs down another. 

“ Respondeat Superior,” expresses, says PoLLock (Es- 
says Jurisp., p. 118) a legal result, not its rationale. It 
assumes that the master is responsible and merely ex- 
presses such responsibility. 

The hardship of general rule has been often felt. 
„We never apply this rule (respundeat superior) without 
a sense of its hardships on the master.” Shea vs. 
Reems, 36 La. An., 966-969. Snanwoon, C. J., says. 
“To visit a man with heavy damages for the negligence 
of a servant when he is able to show that he exercised 
all possible care and precaution in the selection of him, 


is 3 strike the common mind as unjust.“ Hays vs. 
Millar, 77 Pa. St., 238. 


The grounds and reason of the rule of the master’s 
liability to the public bear directly on the question 
raised by the record, and therefore I refer to them. 
They are these: 

The master’s business is as respects the public con- 
ducted for his own profit and convenience, the public 
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have no concern in it, are not consulted about it, have 
no control over it or its methods, and if that business 
is a lawful one, as, for example, a railway built and 
operated under legislative authority, the master while 
he is not bond to guarantee the public against accidents 
or damage, is bound to take reusonable care either by 
himself or those servants who represent him to prevent 
accidents and damage, and he is liable for his servants’ 
negligence, not because they are his agents or servants, 
but because as respects the public he is bound to con- 
duct his business or undertaking with due caution not 
to injure others. The intelligible ground of the mas- 
ter’s liability to the public is this : that the master hav- 
ing for his convenience, pleasure or advantage exposed 
the public to risk of damages, if damage happens by 
his fault or that of his servants, the master must make 
it good. 

For Chief Justice Snaw's ground of this doctrine as 
stated in Farwell’s case; see 

Pollock on Torts, p. 67. 


“This (Chief-Justice SHaw’s) is a more lucid state- 
ment than I have been able to find in any English 
book.” 

Pollock, Essays on Jurisp., p. 127. 


Accordingly this Court per Grirr, J. (R. R. Co. vs 
Derby, 14 How., 468, 485), says: “The master’s 
liability,” i' e., to the public is wholly irrespective of 
any contract, express or implied, or any other relation 
between the injured party and the master.” 

This exceptional burden on the employer is imposed 
by the policy of the law to protect the public who as I 
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have just said, have no concern in the master’s business, 
do not consent to its being carried on, who do not con- 
trol its modes or methods, who reap no profit from it, 
who have no means of self-protection, but who are 
nevertheless exposed to risk of damage by it; and 
whether it is conducted by the master himself or by 
his servants is to the public of no consequence 
whateyer. 

If I am injured while travelling on the street by the 
falling of a wire charged with electricity or by the fall 
of a rotten telegraph pole, will it be said that the case 
is the same as if I had been employed with others to 
work with such wires or poles and had been injured in 
the ordinary course of such employment by those un- 
der or with whom I was voluntarily serving? The 
cases are radically different. The same difference exists 
between the case of passengers and servants. The 
servant with full knowledge of its character and risks 
enters the service of his own free will for his own 
advantage, in a matter which, as respects the perform- 
ance of the service, becomes his as well as the 
employers. It would not be just, I submit, to extend 
to the cuse of ordinary injuries by one servant to 
another the abnormally severe common law liability of 
the master for injuries by his servants to persons not 
in his employment. 
Tis brings us— 


* II. 


To the employer liability in respect to 
what is usually called “the common em- 
ployment” or “ fellow servant cases.” 


I will not weary the Court by any profitless learning 
on this subject. I shall refer to it only so far as is es- 
sential to see with ‘clearness the final shape it long 
since assmued in the English and American jurisprudence. 
So much misconception prevails that it is necessary to 
take an observation, to see where we are, and to this 
end it is needful briefly to trace the definite settlement 
our law on this subject and the grounds on which it 
rests. 

This has a direct bearing on the case presented by 
the record, since if I am not mistaken it will solve every 
difficulty in the way of judicial judgment in favor of 
the defendant company. 

In Priestly vs. Fowler, 3 M. & W., 1837, p. 5, 
it is said: “It is admitted that there is no precedent for 
the present action by aservant against the master.” 
Action was by servant against master for not using due 
care to provide safe and suitable van, by the breaking 
down of which the plaintiff was injured. Motion in 
arrest and judgment arrested. But as this is not, as 
this Court has said, a fellow-servant case at all,” I 
pass it without comment. 


South Carolina Case : 


Murray vs. S. C. R. R. Co., 1 McMullan, 385, 
1841 : 
The plaintiff was a fireman, and was injured by the 


8 
alleged carelessness of the engineer of the same train, 
whose general fitness was not questioned (he was, in 
fact, selected by the plaintiff as the one he wished to 
serve under) in not stopping the engine (a horse being 
upon the track) as soon as he was cautioned ; it being 
contended by the plaintiff that if this had been done 
the engine could have been stopped before it reached 
the horse. The engineer, in the exercise of his judg- 
ment, thought that the only way to avoid the injury, as 
the horse was approaching the road obliquely in the 
direction the engine was going, was to let on the steam 
and to outrun the horse, and thereby avoid it. The 
engine struck the horse and caused the injury to the 
plaintiff. He sued the company. The jury found a 
verdict for the plaintiff for $1,500. The Court of 
Errors, assuming that the engineer was, as the verdict 
had found, negligent, nevertheless held that the com- 
pany was not liable—six judges uniting, three dis- 
senting. 

THE GROUND of the Court's judgment was, 

That several persons were employed by their joint 
efforts to effect a single object—the running of the 
train, that there is a difference between the company’s 
liability to passengers and to servants; that the plain- 
tiff knew that he was to WORK IN CONCERT WITH OTHERS 
and under the control of the engineer ; that “ he assumed 
the usual and ordinary risks of his employment” (the 
dissenting judges admitted this, p. 403). And the 
exact point in dispute was whether it is incident to 
the contract of service that the company should guar- 
antee the plaintiff against the negligence of company’s 
co-servants?” (See p. 400). It was held that it was 
not. 
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“ It is admitted that no case like the present has 
been found (p. 398). It is really the first fellow 
servant case or common employment case,” so-called 
to be found in the English or American reports. But 
this only proves that not until 1841 had it been sought 
to make the master liable to one servant for the neglect 
or fault of a co-servant in the same service or employ- 
ment. Will this Court adjudge that it is incident to 
the contract of service in 1890, that the company guaran- 
tees one servant against the negligence of the company’s 
co-servants?” I submit to your honors, that if this 
precise cuse of Murray were now before you res nova, 
you would give the same judgment with scarcely a 
change in reasons for it. 


Farwell’s Case. 


Farwell vs. Boston and Worcester R. N.. 
4 Met., 1842, is the basis of the existing common law 
of England and American. 

An engineer was injured by the negligence of the 
switchman who left the switch open so that the engine 
ran off the track and injured the plaintiff. The switch- 
man was a careful and trustworthy servant. 

The engineer (Farwell) sued the Company. 

HELp that he could not recover. 

No actual negligence was alleged against the Com- 
pany. The basis of the claim was a supposed implied 
contract by the master to pay one servant for the dam- 
ages caused to him by the negligence of another serv- 
ant. HELp by the Court that there was uo such 
implied contract (/., p. 56). On the contrary, said 
Chief-Justice Snaw for the Court (Ib., p. 60), 

e the implied contract of the master does not extend to 
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pressed or implied.” 


the law. 


(Jb., p. 60). 


ment in Farwell's case. 


We all know that the wisdom of the most enlightened 


indemnify the servant inst the negligence of an 

one but himself; he — liable in tort, as for the 
negligence of his servant, because the 
does not stand towards him in the relation of a stranger, 
but is one whose rights are regulated by contract, ex- 


rson suffering 


This is right in substance, but a modern jurist would 
probably prefer to say that the relation was one where- 
in the duties and liabilities of the parties were fixed by 


The plaintiff's counsel urged in Farwell’s case that al- 
though this conclusion might be correct if the servants 
(engineer and switchmen) were employed in the same 
department of duty, yet it is not so where, as in that case, 
the one servant can in no degree control or influence the 
conduct of the other. But the Court answered that the 
contract of the master, i. e., his legal liability, did not 
extend to indemnify the engineer for the default of the 
switchman. They were both in a common service 


This case is, as is well known, the fountainhead of 
the common law of England and America on this subject, 
except so far as it rests on antecedent and imme- 
morial usage. And now I put it to your Honors 
whether, if Farwell’s case were before you, res 
integra, with all the advantage of the innumerable 
decisions in the long procession of cases which have 
followed, you would yourselves pronounce a differ- 
ent judgment? Let me stop pausefully here for one 
instant, sensible as I am of the exceeding value of 
every moment of your Honor's time, and pay a passing 
tribute to the illustrious Judge who delivered the judg- 
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and sagacious of legislators and judges can at the ut- 
most but light up but a small and circumscribed space, 
and that it is not within the limited capacity of the 
human intellect to excogitate and to formulate in ad- 
vance with the requisite precision rules which shall be 
exactly adapted to new and untried relations and un- 
anticipated circumstances. Chief Justice SHaw did 
not in this instance, or ever, attempt any such 
impossible work, but his true claim to greatness 


and to reverential regard and admiration is that 


when the relation and circumstances arose and 
were actually presented for judgment, even for the 
first time, he saw through them to the very bot- 
tom; his mind took in and his sound judgment 
weighed every consideration that pertained to it. His 
is indeed one of the few immortal names in our law 
“ that still rule us from their urns.” 

It is a most remarkable fact that the doctrine of Far- 
well’s case has never been judicially denied in Great 
Britain, and never in substance in America. It is even 
recognized by the English Employers’ Liability Act of 
1880, which simply enacts certain specified and limited 
exceptions to it. Except in Tennessee, no American 
Court has wholly denied it. Two or three Courts, 
principally Ohio and Kentucky, have excepted from 
it certain cases. Gray, J., in 109 U. S. 484, cites the 
cases and says only two had denied Farwell's case, and 
one of those had been overruled. There is not to-day 
an American statute that wholly abolishes as to all 
employers the defense of common employment.” 

While three or four State Legislatures have abro- 
gated it as to Railroad Companies, they leave it in 
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full force and operation as to all other employments, 
companies and persons. 

Harvard Law Review, December 1888, gives the 
English and American legislation to date; p. 212 et 
seq. An examination of this legislation will show its 
diversity, and will convince the Court that it is a 
subject to be dealt with, if at all, by the Legislatures 
and not the Judicial Tribunals, whose rules must be 
general, and cannot be restricted or partial. 

In Howard vs. Denver, &., R. G. R. Oo., 


25 Fed. Rep., 837, 1886, before Brewer, J., it appeared 


that a fireman was killed by negligence of an engineer of 
another train; Jleld, fellow servants following Far- 
well’s case. 


BREWER, J.: 


“The principles in Farwell's case may not be 
obviously and unquestionably correct; they may be 
ere long entirely overthrown. But if overthrown it 
should be by legislative action and not by judicial de- 
cision. The true path for judicial walk is, as I conceive, 
super antiquas vias.” 


I doubt whether this prediction will be fulfilled ; 
Farwell’s case may be limited by the Legislature, 
but its general principle rests on reason and the 
nature of things and will remain. I cannot, however, 
doubt the soundness of the utterance that after fifty 
years of almost universal acceptance it has become 
incorporate into our general common law as it has into 
the common law of Colorado and that it is not within 
the rightful competency of the Judicial Power either 
to overthrow or to substantially change it. 

I asked a moment since whether your Honors 
thought Farwell’s case was unsound or wrongly decided. 
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Yoiir judgment on this point is not a matter of conjec- 
ture’ Curiously enough forty-one years afterwards, 
Farwell’s case was exactly reproduced in the case of 
Randall vs. B. & O. R. R. Co., 109 U. S., 478, 1883, and 
it was uxanimously decided by this Court in the same 
way—at all events there appears no expressed dissent. 
It is immaterial whether you decided this on principle 
or precedlent. 


ALLEGED REAcTION AGAINST FARWELL's Case. (DOYLE’s 
Brier, v. 16) 18 INCORRECT. 

1. LEGISLATIVE CHANGES are slight and create only 
few exceptions to general doctrine. They leave the 
general doctrine otherwise intact. 

Harvard Law Review, supra. 


2. JUDICIAL CHANGES are chiefly the eccentric decisions 


of Ohio, Kentucky and Tennessee. Whoever studies 
them and the effect of trying to apply them as shown 


in the judicial decisions of those States will pause long 
before adopting them. I confess my inability to under- 
stand them or the condition in which they have — 
the law of those States. 


Liability of master to servants for injur- 
ies received in the course of the common 
employment in its settled form and expres- 
sion. 

Settled doctrine and its rationale, according to the 
later English authorities, and the judicial judgments in 
this country and in this Court, is this: 

“That the servant must be presumed, in entering on 
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his employment, to take all ordinary risks of it, includ- 
ing risk of accidents happening by the neglect, acts or 
omissions on the part of other persons (servants) en- 
gaged inthe same undertaking ” (Prof. PolLocx'a Es- 
says on Jurisp., pp. 127, 128; pp. 131-133; Lord 
Cnaxronrn, my Brief, pp. 4, 5; Pollock, Torts, 85, citing 
ERE, C. J.; Same view, FID, J., my Brief, p. 4; 
HanLAx, J., 100 U. S., p. 217; Gnax, J., 109 U. S., 483). 

This is not, at this day, a new, strange, nebulous 
doctrine, dimly seen and struggling for recognition, but 
one which has now been so long recognized, established 
and “ settled (this is the word used by this Court) as 
tu have become fixed in English and American juris- 


prudence. It is part of the law of Colorado, whence’ 


this cause comes. 

Great as the rightful jurisdiction of this tribunal is, 
however august and imperial its scope, it is, 
nevertheless, strictly a judicial tribunal to ad- 
minister and not to change the principles, rules, 
doctrines and usages which constitute the gen- 
eral body of the jurisprudence of the several 
communities over which its territorial jurisdiction ex- 
tends. You must, in the absence of the statute, decide 
this case from Colorado the same as if it came from 
New York. In Colorado there is no statute changing 
the rule and the general rule exists in that State. 


N. Y., &c., Co. vs. Rogers, 11 Col., 6. 
Wells vs. Coe, 6 Col., 159. 


If the people of Colorado shall become dissatisfied 
with it they can limit or modify or abrogate it as they 
deem wise and suited to their local conditions. State 
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policy will, doubtless, differ on this subject. Will this 
Court’ force a change upon them ? 

This general doctrine of “common employment” is 
not open to question in this Court. 

It has been repeatedly declared. 


See my Brief, pp. 4, 5 for cases. 

Fur, J., in Northern Pacific vs. Herbert, 
116 U. S., and in Ross Case, 112 U. S., p. 
382. 

Gray, J., Randall's Case, 109 U. S., 483. 

Haran, J., Hough’s Case, 100 U. S., 217. 


There are other cases to the same effect. 
In this forum the real question, What is the law— 


the settled law on the subject of the employer's lia- 
bility to servants ? 

The common law does not make the defendant com- 
pany liable, and I am clear that the rules as heretofore 
laid down by this Court, in the cases relating thereto, 
do not include a liability on the part of the defendant 
company for the negligence of McCormick here 
complained of; and, even if the question were res 
integra, and one of first impression, I further insist 
that such a liability under the facts and circumstances 
of this case ought not to be declared or adjudged. 
It cannot be declared or adjudged by anything less 
than a legal revolution in our jurisprudence. 
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III. 


The law in this country as it stands 
holds the master to a full measure of re- 
sponsibility to his servants. 


THE MASTER OWES CERTAIN DEFINED PERSONAL, IN- 
ALIENABLE, NON-ASSIGNABLE DUTIES TOWARDS SERVANTS. 
No single apt word :—these personal duties may 
be devolved by the master on others, but not with- 


out recourse on him. They are like covenants that run 


with the land, in that liability indissolubly attaches and 
inheres with respect of these duties, whether they are 


undertaken by the master in person or by others by . 


delegation from him. What these defined personal 
duties are, as shown by the decisions of this Court, is 
pointed out and illustrated by the cases cited in my 
Brief (p. 6). | 

Rules as to muster s liability in this Court; see my 
Brief, p. 6, and cases there cited. 

For list of principal cases in this Court see APPENDIX 
HERETO. | 

English law different in this: that in the law of 
England the master can only be held for his own per- 
sonal negligence and never for the negligence of a fit and 
competent servant, no matter what his grade or duties 
may be, resulting in the hurt of a co-servant in the same 
service. 

Pollock, Essays, p. 131. 


This defect in the English law led to the specified 
modifications contained in the Employer's Liabiliay Act 
of 1880. The necessity for any such act in this country 


: 
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is largely done away with by the decisions of this 
Court, holding that the master cannot (as he could in 
in England) escape liability in respect of his personal 
duties (specified on p. 6 of my Brief) by handing over 
the performance of such duties to officers or servants. 

In the further discussion I shall call such duties, for 
short, the personal duties of the master. 

For fault or negligence in the discharge of these per- 
sonal duties of the master resulting in injury to his serv- 
ants, the master, under the decisions of this Court, is 
liable whether he acts in person or by other servants 
who represent him in respect thereof. 

In such cases, inasmuch as the servant whose fault 
causes the injury is legally identified with the master, 
such servant is not the fellow-servant of the injured 
servant, and their employment is not a common em- 
ployment ” within the rule under consideration. 

Hough's Case, 100 U. S., at p. 217 (Opinion by 
HAnLAx, J.), exactly and forcibly illustrates this. 

See my Brief, p. 8. 


The doctrine of VICE-PRINCIPAL. The above 
constitutes what is sometimes called the doctrine 
of Vice-Principal, by which is meant that the 
employer commits the entire charge of his busi- 
ness as a mine or a factory, or of some 
distinct department of it to a deputy master, a 
vicar, a general manager or superintendent, who is the 
master’s actual representative—his alter ego—his vice- 
principal, who personifies him, and whose fault causes 
an injury to a subordinate employee ; here such general 
manager or superintendent or vice-principal, since he 
is the personal representative of the master in respect 
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of the master’s personal duties towards his servants is 
not a fellow-servant with the servant who is injured by 
his fault, aud in such cases the employer is liable, pro- 
vided the fault is one that relates to what I have called 
his personal duties towards his servants ; but not other- 
wise. 
In this category, according to the majority's view, 
falls Ross’ Case, 112 U. S., where the conductor 
with supreme power and sole direction over 
the train, and whose gross carelessness caused the col- 
lision which produced the injury, was as to this matter, 
under the circumstances, held to be the personal repre- 
sentative, the vice-principal of the company, for whose 
fault the company was liable to injured engineer. 

The doctrine that a deputy master or vice-principal 
is not a fellow-servant is not a doctrine of the English 


law. 
Smith on Master and Servant, 257. 


But, on the contrary, such a doctrine is there re- 

jected. 
Such a principle was apparently assumed in Murphy 
vs. Smith, 19 C. B. N. S., 361 (cited Brief; p. 12), but 
was exploded by judgment of the House of Lords in the 
great case of Wilson vs. Merry, 1 H. L. Case Sc. App., 
326, 1868. 

So held in Howells vs. Landore Steel Co., L. Rep., 
10, Q. B. 62, 1874, where the company was adjudged not 
to be liable for death of a miner by explosion of fire 
damp caused by the negligence (as the jury found) of 
one Thomas, the manager of the mine. 


Cocknhunx, C. J., says: “I cannot say that Thomas 


74 
" 


age 
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was here anything more than a vice- principal or man- 
oh and As can, — o Allow evant” 
BLacxnunn, J.: “The decision in the House of 
Lords (Wilson vs. Merry) is distinct, at least so far 
as this, that the fact that the servant held the position 
of vice-principal does not affect the non-liability of 
the matter for his negligence as regards a fellow serv- 
ant.” 


Surrn, Master and Servant, p. 257, says: 


„It has been repeatedly held in England that a fore- 
man cannot be looked upon as a deputy master, vice- 
principal or alter ego’ (citing many cases). And the 
same would now be held in Scotland (citing Wilson 
vs. Merry). 


When the House of Lords settled the principle in 
Great Britain and rested it on the ground above stated 
(see supra, p , approved by this Court in the cases 
above cited, both in substance and form), the doctrine 
that “grades” in the service or “different depart- 
ments in the service made any difference in the ques- 
tion of the master’s liability was rejected by the English 
Courts. 

IN THE AMERICAN LAW AND IN THAT OF THIS COURT AS 
I UNDERSTAND IT, THE DOCTRINE OF VICE PRINCIPAL exists 
to this extent and no further, viz.: that it is precisely 
commensurate with the Master's personal duties 
towards his servants ; as to these the servant who rep- 
resents the master is what we may call a vice-principal 
for whose acts and neglects the master is liable. Be- 
yond this the Employer is liable only for his own per- 
sonal negligence. This is a plain, sound, safe and prac- 
ticable line of distinction. Any attempt to refine based 
upon the notion of grades in the service or, what 


is much the same thing, departments in the service 


(which departments exist only in the imagination of 
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the judges and not in fact), will only breed the con- 
fusion of the Ohio and Kentucky experiments, whose 
Courts have constructed a labyrinth in which the 


judges that made it cun “find no end in wandering 
mazes lost.” 


IV. 


FUNDAMENTAL AND CONTROLLING PROPO- 
SITION. 


There is no liability on the part of the 
company in the case at the bar, because 
there was no neglect ofany of the PER- 
SONAL DUTIES of the Master; it is no 
part of the duty of the Master, whether 
he be a manufacturer of rails or carrier 
of them or a railway company owning 
them, to load them in person or to direct 
any particular mode of loading them. As 
the Master in the case at the bar fur- 
nished a fit foreman, safe appliances and 
sufficient help to do the work, he fulfilled 
his whole duty. The risk that McCormick 
might give a faulty order was one of the 
risks that the plaintiff assumed in entering 
on the service with McCormick. The work 
of loading rails was as between Coyne and 
McCormick a common employment,” al- 


though their grade in the common serv- 


ice was different, and McCormick had the 


a 


* 


7 


2 af 


* 


7 


21 


power to discharge servants under him 
and to control the mode of doing the com- 
mon work. McCormick was not as to the 
work of loading rails a Vice Principal 
because the duty of loading these rails 
was not one of the personal duties of the 
Master. 

My Brief, p. II. 

English rule, Pollock on Torts, 88. 

My Brief, p. 23. 7 | 

American rule, stated and illustrated. 

My Brief, p. 11. 


The case at bar falls precisely within the princlple so 
clearly stated in the case of Northern Pacific N. IN. Co. 
ve. Herbert, 116 U. S., 642, 647: 


“The general doctrine,” says FI, J., “as to the 
exemption of an employer from liability for injuries to 
a servant, caused by the negligence of a fellow-servant 
in a common employment, is well settled. When sev- 
eral persons are thus employed, there is necessarily inci- 
dent to the service of each the risk that the cthers in 
fail in that care and vigilance which are essential to his 
safety. In undertaking the service he assumes THAT risk, 
and, if he should suffer, he cannot recover from his em- 
ployer. He is supposed to have taken it into considera- 
tion when he arranged for his compensation. As we 
said on a former occasion, ‘He cannot in reason com- 
plain if he suffers from a risk which he has voluntarily 
assumed, and for the assumption of which he is paid.’ 
Chicago and Milwaukee Railroad Co. vs. Ross, 112 U. S., 
377, 383.” 


The words it italicized cover the case at the bar ex- 
actly. It is not a question of grades or depart- 
ments in the service, but simply the question whether 
the risk of injury by reason of McCormick failing” in 
the care ard vigilance essential to Coyne's safety, was 
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not a risk which Coyne assumed in undertaking the 
service.” If this case is not within the well-settled 
doctrine,” what case would be ? 

What risk more obvious than that Coyne might be 
hurt by a falling rail? What risk more obvious than 
that McCormick might commit some error of judg- 
ment in executing’ the common work? This action 
professes to be one based on the negligence of the defend- 
ant company. But what negligence ? It is, in fact, based 
upon the proposition that the company warrants Mc- 
Cormick’s infallibility and guarantees the workmen 
under him that he will be guilty of no negligence to 
their hurt. If, as the plaintiff claims, Coyne and Mc- 
Cormick were not “fellow servants” in a “common 
employment,” then if Coyne’s negligence or that of his 
fellow workmen had hurt McCormick, the company 
would for such negligence be liable to McCormick ; 
such is the necessary result of the plaintiff's position, 
and it demonstrates the unsoundness of that position 
its absurdity. For it is absurd except on the ground 
that the doctrine of common employment has no ex- 
istence, and that the master’s liability to servants is as 
broad as his liability to the public for them. 
McCormick not a vice principal. 

My Brief, p. 12. Wells’ Brief, p. 4, puts 1 
plaintiff's case on the sole ground that 
McCormick was a vice-principal. 


Illustrative Cases in Point against the Proposition that 
McCormick was a Vice-Principal : 


McCorker’s case (N. T. Court of Appeals), 
My Brief, p. 13. 
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| This is in point and affords a clear illustration of the 
true doctrine. 


Brick’s case (N. T. Court of Appeals), 
My Brief, p. 14. 


Where general foreman of construction train was 
held not to be a vice-principal, but fellow servant. 


Coughlin’s case, 
My Brief, p. 25. 


This case is a very clear illustration of the settled 
rule. 


Hussey’s case, A. D. 1889 (N. Y. Court of Appeals), 
112 N. Y., 614, p. 620. 


On “all fours ” with the case at the bar. 


Indiana Case : 
Brief, p. 19. 


Massachusetts. | 
McKinnon vs. Norcross, 148 Mass., 533, 
1889, and cases cited. Case analogous to 
the one at the bar. 


Minnesota : 
Lindvall vs. Woods (Minn., 1889), 42 N. W. 
Rep., 1020. 
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I cite these now because they are late cases, and 
“foreman cases. Many others might be added. 
Gray, J., cites many, 109 U. S., p. 484. 


FHelloꝛo Servunlie —“ Common Employment.” 


Wilson vs. Merry, L. R., 1 House Lords 
Scotch App. Cases, 326, 1868. 


Wilson, a miner killed by explosion caused by a light 
which he held coming in contact with fire damp, caused 
by the alleged fault of the defendant’s servants in 
obstructing ventilation by a scaffold. 

Juck, general manager of works (p. 329). 

Neish, under Jack, manager of coal pit. 

Bryce, under Neish, had charge of underground 
operations. 

These were all competent. //eld, that Wilson, Nash 
and Bryce were all servants in the same employment, 
and master not liable. 

Lord Cranwortu, statement of rationale is strong, 
clear and convincing, p. 331. 

Lord Ch. Catrns’ approval, p. 331, 332; note his 
reasoning. ) 

Lord Cranworrs states what constitutes fellow serv- 
ants tersely, and with exceeding clearness ;. what he 
says at pp. 334, 335, has a direct application to the 
case at the bar. I pray the Court to read it. 

Lord CHELMSFoRD, p. 345, makes this most significant 
observation : ; 


If not fellow servants, then if Wilson's fault (i. e., fault 
of laborer) had injured Neish or Bryce (the foreman), 
the master would be liable. 


So here on like principle, if Coyne’s fault had 
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injured McCormick, the Union Pacific Company would 
have been liable, which is absurd, and demonstrates 
the fallacy of the position that Coyne and McCormick 
were not fellow servants. 

Coyne and McCormick were “ fellow servants,” and in 
the strictest sense and engaged in « “common employ- 
ment.” 

The words fellow servant ” and common employ- 
ment” are misleading, if they are understood to be 
limited to cases where the servant injured and the 
servant causing the injury are working side by side in 
the same precise work, as shown by Lord Ch. Camus, 
L. R., 1 H. L. Cas., Scotch App., 331, 332 (Wilson vs. 
Merry), and by Shaw, C. J., in Farwell's case, where an 
engineer was injured by the negligence of the switch- 
man, and as shown by Randall’s case in this Court, 
where the brakeman working a ground switch was in- 
jured by the negligence of an engineer of another train 
of the company, or if (as above shown) they are to be 
limited to cases where the co-servants are of equal rank 
or grade or authority. 

THE TRUE INQUIRY is: Was the injury that was caused 
by one servant to another servant one of the ordinary 
risks of the particular employment ? If so, the grade or 
department of the faulty servant is of no consequence. 

It is a condition of the contract of service that the 
servant takes upon himself the risk of accidents in the 
common course of the business, all open and palpable 
risks, including the negligence of all fellow servants in 
the same employment. 


Yarmouth vs. France, L. R., 19 C. B. Div., 
651 (Act 1880). 


And in the American law likewise the servant takes 
all risks in the common course of business, including 
the negligence of fellow servants of whatever grade 
except only negligence in respect of the master’s per- 
sonal duties. i 

This is the true test; and the true inquiry in each 
case is, was the aceident one of the normal and natural 
risks in the ordinary course of the business; if so, then 
there is no liability; if not, then there is a liability. 
‘Such is the true inquiry, and not one into grades 
of service or departments of service (see on this point 
my Brief, 35). This is, as above shown, the rationale 
of the doctrine, and it is the final form it has assumed 
and it is the correct doctrine. It is plain, intelligible, 
rational and practical, and practicable. 

Using, however, the common phrase, “fellow serv- 
ants,” and its equivalent, common employment,” how, 
under the facts of this case, can it be even plausibly 
pretended that the work of loading rails on a car was, 
as between McCormick, the boss, and Coyne, the serv- 
ant, not a common employment.” 

The plaintiff's complaint and evidence both show that 
the work was the simple and single work of loading steel 
rails on the cars, and nothing else ; that it was usual and 
proper that there should be a boss or some person 
to give the workmen the directions so that they might 
work in concert. Not the master, not necessarily any 
particular persen, uot necessarily McCormick, but only 
‘some person.” 

Record, fol. 7, p. 3; fol. 25, p. 12. 


Norr AND REMEMBER that the only question in this 
case is: WERE plaintiff and McCormick “ fellow serv- 


this 
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ants !” that i is, engaged in a common employment,” or 
rather the true question, otherwise stated, is, Was the 
accident which happened from McCormick’s alleged 
want of judgment whereby he gave an alleged faulty 
order, one of the risks which under the circumstances the 


plaintiff, assumed. 


The work of loading rails was a simple, single and non- 
hazardous work in which the services of the workmen 
and the foreman were both necessary, and the end to be 
attained, that is, getting the rails loaded on the cars, 
could not be effected on the plaintiff's own theory, as 
shown by the complaint and the evidence, without the 
conjoint efforts of both. There was an obvious con- 
MUNITY OF EMPLOYMENT OR OF SERVICE BETWEEN COYNE 
AND McCormick. . 

So are all the cases. 


“Every person who engaged in such an employment 
must have been perfectly aware that the ‘service was 
necessarily accompanied with the danger that the per- 
son entrusted with the machinery (which lifted the 
miners out of the coal pit) might be occasionally negli- 
gent and fail in his duty”—in the “common object of 
bringing the coal to the surfuce. 


3 MacQueen, 226 


Quoted by Fizxp, J.: 
Ross Case, 112 U. S., 387. 


It well illustrates the case at the bar. 
Hakan, J., in Hough's case, 100 U. S., at p. 217: 
“The same work or employment with whose habit,” 
&e. 
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Gray, J., in Randall's case, 100 U. S., 483, 484; 

“ The duties of the two (brakeman working ground 
switch and engineer of locomotive) bring them together 
at the same time and place,” &c. 

Garrahy’s Case—Justice MILLER’s decision: 

Our opponents call especial attention to the Gar- 
rahy case (25 Federal Rep., 258), decided by Mr. 
Justice MrLLER. In that case the plaintiff was engaged 
with a number of workmen under the control of a 
foreman in taking up and relaying one of the tracks in 
the yard of the company. In the yard there was a 
switch engine, usually employed in transferring cars 
from one track to another and from one place to an- 
other with several hands, including a fireman and 

engineer, under the.control of aconductor. Theswitch 
engine struck plaintiff while he was engaged in replac- 
ing the rails of a track. 

The learned Judge says, in overruling a motion for a 
new trial: 

“After re-examining the matter * I remain 
of the opinion that a common hand engaged in the 
business of distributing iron rails along the side of a 
track, to be laid in place of other rails removed from 
that track, and under the control, with six or eight other 
men, of a boss or foreman, is not in the same employ- 
ment as aman controlling and managing a switch 
engine not used in carrying these rails, but in moving 
and transferring from one place to another cars not en- 
gaged in the business of relaying said track. And this, 
in my personal judgment, as a matter of sound prin- 
ciple, is also the necessary result of the latest decision 


of the Supreme Court of the United States on the same 


subject, in the case of C. M. & St. P. R’y. Co. vs. Ross, 
112 U. S., 377.” : 


The words which I have in italics obviously dis- 
tinguish that case from the one at the bar. 
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Ross’ Case Decides Nothing Adverse to the 
Defendant in this Case. 


I refer to Ross vs. Milwaukee and St. Paul Ry. Co., 
112 U. S., 377, 1884. Ross, an engineer of freight train, 
was injured by collision with gravel train. Ross was 
in charge of the regular freight train, which left Minne- 
apolis on regular schedule time and had right of way 
over gravel trains except otherwise ordered. McClin- 
‘tock was the conductor of freight train and had entire 
charge in running it. Jt was his duty to show engineer 
all running orders before leaving the stations. The 
gravel train, a wild train, was coming in opposite direc- 
tion. McClintock received telegram from train dis- 
patcher to hold the freight train at South Minneapolis 
until the gravel train urrived. Conductor neglected to 
deliver to plaintiff the order to hold the train and after 
the train started fell asleep. It collided with the gravel 
train and the plaintiff was injured in consequence of 
the gross negligence of the conductor” in violating 
the regulations of the company. The conductor of the 
gravel train was also guilty of “gross negligence” in 
overloading it, becoming stalled and neglecting to put 
out signals of danger. 

Question: Was the company responsible ? 

Court below charged (p. 378) that the “ Engineer, be- 
ing under the control and direction of the conductor, they 
were not fellow-servants in the same common employ- 
ment,” i. e., that mere subordination determines lia- 
bility. 

OBSERVE (1) that this Court does not deny the gen- 
eral rule of the master’s exemption, but affirms it and 
states its true ground and reason, viz., “that the serv- 
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ant takes upon himself the ordinary risks incident to 
the service * * * There is necessarily incident to 
the service of each the risk that others may fail in vigi- 
lance and caution essential to his safety” (pp. 382, 
383). : 

(2) It states the English rule of master’s exemption 
when he delegates his duties to a competent “ foreman, 
manager, or superintendent” (p. 389). Such exemption 
in England is complete and total; but more reasonably 
in this Country such exemption (as this Court holds), 
does not thus exist with respect to the master’s personal 
duties ; but it does as to all duties not personal to the 
master. 

But (3) The rule of exemption ought not, say the 
majority, to extend to a case where the Master puts 
into action « dangerous force, commits this to the sole 
control of a conductor whose entire duty is that of di- 
rection and is departmental, and where the party injured 
has no voice or part in the act or omission that causes 
his injury ; in such a case there is no common service, 
and the conductor is a vice-principal, or as Judge 
FIELD phrases it, the personal representative of the 
corporation (p. 390). 

P. 390 and see near bottom of page that brakemen, 
porters and engineers are fellow-servants with each other 
but not of conductor,” “ since as to them and the train 
the conductor stands in the place of and represents the 
corporation (p. 390). ; 

(4) Court did not approve the instruction below that 
mere difference in grade or subordination was the test of 
liability, but held it not erroneous under the conceded 
facts of the case (pp. 394, 395). 
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Four Judges dissented: Bnablzr, MatTrHews, 
Gray, BLATOHTOn D, JJ.; Warre, MILLER, Fo, Woops, 
HARLAN, JJ., concurred. 

Judge Brewer's understanding of and comments on 
Ross.Case (see my Brief, p. 30, and foot-note*). 


The Ross Case, 


Is distinguishable from the cuse at the bar : 

1. There work and perils were fearfully hazardous to 
life ; here ordinary and non-hazardous. 

2. Conductor there was in charge of a distinct de- 
partment, and his duty entirely one of departmental 
direction and superintendence ;'” Aere otherwise. 

3. The duty to observe the company’s own specific 
written rules in so vital and hazardous a matter might, 


if the question were open for settlement de novo, well 


be added to the list of the master’s personal duties, 
thus making the conductor a vice-principal ; it would 
be ridiculous to add to the personal duties of the 
master the duty of loading rails on a car. 


* Nors.—Mealman, engineer of switch-engine, killed by fault of 
another engineer, who it is alleged obeyed the signal of the master 
mechanic having sole charge of the yard. 

Brewer, J., says: McCrary, J., in Ross Case, held that sub- 
ordination determines liability. I don’t believe that proposition. 
In Ross’ Case the Supreme Court intentionally declined to pass 
upon it. 

think it necessary, not merely that there should be subordina- 
tion but departmental control, such extended authority, that the 
Court may justly say, he is a vice principal, the general superin- 
tendent, the superintendent of a division, or of roads and bridges— 
any person who has a department under his control; and the Su- 
preme Court say that a conductor stands in the category (Meal. 
man vs. Union Pacific R. R. Co., 37 Fed. Rep., 1889; 1889, Col. ; 
Brewer, Cir. J.). 
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I can understand how the Court might say, the 
whole doctrine of common employment is wrong, and 
we have been wrong in saying it was settled, and we 
will now overthrow it;“ but I cannot understand how, 
without overthrowing it, it can have any existence and 
not embrace the ordinary and simple case now at the 
bar. 

Though I have no time to argue it orally, I rely 
upon Point II. in my brief and beg the Court’s con- 
sideration of it. 

McCormick was not guilty of negligence, since if he 
had ordered the men to go to another car and load the 
rails, not going with them, and one of the men had been 
injured, the company would not be liable. So, he being 
present, an order “ to load the rails,” not specifying the 
mode, is not negligence. And such was the exact case 
here. So McCormick might appoint one of the men to 
take his place on this work (this is done every hour), 
and if such appointee should give an order, alleged to be 
faulty, the case would be the same as it is now, though 
such appointee had no power to discharge men from the 
service. 

My Brief, pp. 37-41. 


. 
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APPENDIX. 
Supreme Court Cases. 
SUPREME COURT UNITED STATES. 


DECISIONS IN WHICH THE LIABILITY TURNED UPON NEG- 
LIGENCE OF SERVANTS IN RESPECT OF THE Master’s PER- 
SONAL DUTY, AND THEREFORE NOT FELLOW-SERVANT CASES. 


I. 


1. Union Pacific Ry. vs. Fort, 17 Wall., 553; boy of 
sixteen, employed in machine shop in a perfectly non- 
hazardous work, was ordered by superintendent to ad- 
just belt among dangerous machinery; outside of boy's 
duty; employer liable. Such is also the English rule 
in like cases (Smith on Master and Servant, p. *257). 


2. Hough vs. Texas Pacific, 100 U. S.; engineer 
killed by defective engine; fault was that of the master 
mechanic, but it was a fault as in respect of master’s 
personal duty. HID not a fellow-servant case, and 
master was liable if due care was not used by the mas- 
ter mechanic to provide fit and safe machinery. HARLAx, 
J., gave opinion. 


3. Wabash Co. vs. Duniels, 107 U. S., 454., Hanan, 
J. Plaintiff, a brakeman, — or in a collision caused 
by McHenry’s carelessness, McHenry being a drunken 


telegraph operator. Question was whether company 
used due care in selecting and retaining McHenry. 


4. North P. C. Co. vs. Mares, 123 U. S., 710, Frexp, 
J., Dakota Statute. Brakeman injured by negligence 
of engineer, who was all to be unfit. Question was 
whether engineer was and the company guilty of 
negligence in retaining him. 


5. Cunard Co. vs. Carey, 119 U. S., affirmed by even 
Court. 
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Rope broke suspending tub of coal and injured plain- 
tiff. Question was whether Co. used due cars in pro- 
viding safe rope, which duty it claimed it performed 
when it provided a proper superintendent of docks. 


6. Kane vs. Northern Central Ry. Co., MSS., Oct. 7, 
1888. 


HaRLAx, J.: 
Action by brakeman based on the alleged negligence 
of the Co. in not providing suitable and safe ap- 
liances, viz., one of the cars had “one step off,” and 
e called conductor's attention to it, who promised to 
drop the car and did not. Question turned on the 
plaintiſ's contributory negligence. 


Ross vs. Mil. & St. Paul R. R. CV., 112 U. S., 377, 
FIELD, J.: 

Engineer on one train injured by the gross miscon- 
duct of his own engineer and of the engineer 
of the other colliding train. HELD, not to be 
fellow servants and the company liable. This 
case is in conflict with many others (includ- 
ing, as I think, Farwell’s case), and it can only be sus- 
tained on the ground that the duty of the conductor under 
the written rules in view of his powers and the fearful 
hazards to life and safety which the non-observance or 
violation of such rules would necessarily cause is that 
of the employer, and hence, that such an a-cident 
caused in such a manner was not within the ordin 
risks which the engineer assamed when he — 
the service. The discussion of grades, “ authority” 
and departments in the case are, it is submitted, all 
subordinate to the above-stated ground of liability, and 
pertinent only as they illustrate and enforce it. 


35 
* II. 


Fellow Servant Cases Proper, i. e., those 
in which the alleged fault of the servant 
is not in respect of any of the personal 
duties of the master. 


—_— v8. 4 & O. Rk. A., 109 U. S., 478, 1883, 
RAY, J.: 

Brakeman on ground-switch sued for injury caused 
to him while unlocking a switch, by negligence of engin- 
eer of another train in running too fast.and not giving 
warning. 

HELD, common servants, and that he could not re- 
cover. Same as Farwell's case. 

If the brakeman took, as held by the Court, the risk 
of the negligence of the engineer of the other train ; 
why not equally the negligence of hie own engineer ? 
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Supreme Court of the United States 


OCTOBER TERM, 1888. No. 48. 


JAMES COYNE, 
Plaintiff in Error, 
AGAINST 
THe Union Paciric Ramway Con- 
PANY. 


Tais Is AN ACTION brought by the plaintiff in error 
against the Union Pacific Railway Company, in the 
Circuit Court of the United States, for the District of 
Colorado, to recover damages for personal injuries. 
The cause was tried below upon an amended complaint 
and answer. Certain evidence was introduced by the 
plaintiff in error tending to prove the allegations of the 
complaint. Upon this evidence and the pleadings the 
Oourt instructed the jury to find for the defendant, and 
a verdict was rendered accordingly. The plaintiff ex- 

cepted to this instruction, and afterwards moved for a 
new trial, which motion was overruled; and to the rul- 
ing fo the Court denying the motion, the plaintiff ex- 
cepted, and after judgment sued out this writ of error. 


2 


THE FACTS, as shown by the hill of exceptions, are 
these: Coyne, the plaintiff in error, was in May, 1882, 
employed by the defendant as a construction hand or 
laborer upon its railroad, and was under the charge and 
direction of one McCormick, a construction boss or 
foreman. In the company of McCormick and other 
persons employed by the defendant the plaintiff pro- 
ceeded to a place about two miles east of Byer's sta- 
tion on the line of defendant's railroad; and at that 
place, the plaintiff together with other servants of the 
defendant was engaged in loading rails about forty in 
number upon a flat car. The character of the work 
and the manner of its performance is thus stated in the 
bill of exceptions (Record, p. 11): 


That each of said rails was of about the length of 
from 24 to 29 feet, and of the weight of from four to 
six hundred pounds; to lift either thereof the labors of 
about ten men were required, and said plaintiff and the 
said other servants, under the command of the said 
McCormick as aforesaid, were accordingly divided into 
two gangs of ten or more men each; that in loadin 
the said rails each of said gangs of men were — 
and directed by the said McCormick to act in concert, 
and to first lay hold of and lift the said rail, and walk 
with the same to the said flat car and there halt, dress, 
and at the word of command given by the said McCor- 
mick to lift the said rail and cast the same with one 
motion upon the floor of the flat car. 

“That by reason of the length and great weight of 
said rails it was necessary in loading the same upon 
flat cars to avoid injury to the workmen engaged therein 
that care, deliberation and concert of action should 
be observed, and that some person should give the 
word of command in each of the several stages of pro- 
gress in loading the same, and particularly at the point 
where the rail was to be thrown upon the car; that 
= to the injury complained of the said McCormick 
— — and directed the men in the loading of 

o rails.” 
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After stating that McCormick urged the men to harry, 
owing to the approach of another train, the bill of ex- 
ceptions thus describes the accident in loading the last 
rail which resulted in the injury to Coyne: 


“While the plaintiff and the other men so holdin 
the said rail were awaiting the word of command to lift 
the same, the said McCormick, with further oaths, im- 
precations and harsh and violent commands, ordered 
the said party to get the said rail on in any way they 
could, not giving to them any word of command, and that 


’ thereupon the said party hurried and agitated by the 


oaths and imprecations and violent commands aforesaid 
of the said McCormick, lifted without concert, some at 
one moment and some at another, and threw the said 
rail at one end with force and at the other end with 
less force, so that the same, being thrown by the said 
party, struck upon the side of the said flat car at one 
end and fell backwards; that plaintiff, seeing that the 
said rail was about to fall, endeavored to retreat out of 
the way thereof, but in so doing was unable to avoid 
the falling rail, which fell on plaintiff and bore him 
— - broke and crushed plaintiff's foot and leg 
thereof.” 


ARGUMENT. 


= 

The unanimity with which the Courts have adopted 
the legal principles which govern the class of cases of 
which this is one is equalled by the diversity of opinion 
displayed in applying those principles to the varying 
facts of particular cases. The general rule is, and it is 
the settled rule wherever the common law prevails (un- 
less changed by statute), that one who enters the serv- 
ice of another takes upon himself the ordinary risks of 
the negligent acts of his fellow servants in the course 
of his employment. Another statement of the rule that 
a person who enters into the service of another in a 
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particular employment assumes the risks incident to 
such employment, and that among these risks are the 
negligent acts of all who serve the same master, work 
under the same general control and derive compensa- 
tion from the same common source. 

Such is the rule in this Court as frequently decided 
by it. Thus, in the recent case of Northern Pacific R. 
R. Co. vs. Herbert, 116 U. S., 642, 647, it is said: 


“The general doctrine,” says FIED, J., as to the 
exemption of an employer from liability for injuries to 
a servaht, caused by the negligence of a fellow-servant 
in a common employment, is well settled. When sev- 
eral persons are thus employed there is necessarily 
incident to the service of each the risk that the others 
may fail in that care and vigilance which are essential 
to his safety. In undertaking the service he assumes 
that risk, and, if he should suffer, he cannot recover 
from his employer. He is supposed to have taken it 
into consideration when he arranged for his compensa- 
tion. As we said on a former occasion, ‘ He cannot in 
reason complain if he suffers from a risk which he has 
voluntarily assumed, and for the assumption of which 
he is paid.’ Chicago and Milwaukee Railroad Co. vs. 
Itoss, 112 U. S., 377. 383.” 


To the same effect is the language of Mn. Justice 
Gray, in Nundall vs. Railroad Company, 109 U. S., 
483: 


“The general rule of law is now firmly established, 
that one who enters the service of another takes upon 
himself the ordinary risks of the negligent acts of his 
fellow servants in the course of the employment.” 


‘THE REASON FOR THIS RULE, that the master is not 
liable for injuries which result from the negligence of a 
fellow-servant, has been clearly expounded by Lorp 
CranwortH. After stating the liabilities of masters to 
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third persons, his Lordship thus proceeds to deal with 
the master’s liability to his servant : 

“ But do the same = apply to the case of a 
workman injured by the want of care of a fellow-ser- 
vant —— in the same work? I think not. When 
the workman contracts to do work of any particular sort 
he knows or ought to know to what risks he is exposing 
himself; he knows if such be the nature of the risk, 
that want of care on the part of a fellow-servant may 
be injurious or fatal to him, and that against such want 
of care his employer cannot b any possibility protect 

ould occur, and evil is 
the result, he cannot say that he does not know whether 
the master or the servant was to blame. He knows that 
the blame is wholly that of the servant. He cannot say 
the master need not have engaged in the work at all, 
for he was party to its being undertaken. Principle, 
therefore, seems to me op to the doctrine that the 
responsibilityof a master for the ill consequences of his 
servant's carelessness is applicable to the demand made 
by a fellow-workman in respect of evil resulting from the 
carelessness of a fellow-workman when engaged ina 


common work.” 
Bartonshill Coal Co. vs. Reid, 3 Macq., 282. 


This passage is approved by Carrns, L. C., in Wilson 
vs. Merry, L. R., 1 H. L. Sc., 326. 

But exemption from liability arising from the 
risks of the employment in favor of the master is 
not absolute. The master is held by the contract 


of service to assume the performance of certuin 


duties towards his servants; and for a failure to 
perform such duties resulting in an injury to the 
servant, the master is held responsible. These dut- 
ies grow out of the fact that the servant does not as- 
sume risks greater than those which fairly and properly 
belong to the employment in which he is engaged. In 
other words, the servant assumes the ordinary, and not 
the extraordinary risks of his employment. 
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The confusion which exists in this branch of the law 
arises from the difficulty of determining what are the 
ordinary and what are extraordinary risks of the em- 
ployment. The nature of the master’s duty and its ex- 
tent have frequently been presented to this Court, and 
the obligations which the law has created, as shown by 
its decisions, are : 


1. The exercise of reasonable care to furnish 
suitable machinery and appliances to carry on the 
business for which he employs the servant. 

Hough vs. Railway Company, 100 U. S., 213. 
Northern Pacific Ry. Co. vs. Herbert, 116 
U. S., 642. f 


This is a continuing duty aud involves the exer- 
cise of like care in keeping such machinery and 
appliances in repair, including the duty of making 
inspections, tests and examinations at proper in- 
tervals. 

Railroad Co. vs. Herbert, 116 U. S., 642. 
Cunard S. S. Co. vs. Carey, 119 U. S., 245. 


2. The exercise of like care in not subjecting the 
servant to risk of injury from unskillful, drunken, 
habitually negligent or otherwise unfit: fellow ser- 
vants. 

Wabash Ry. Co. vs. McDaniels, 107 U. S., 
454. 


3. The exercise of care when the master employs 

a youthful and inexperienced servant to see that 
be is not employed in any more hazardous posi- 
tion than that for which he was employed, and to 
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give him such warning of his danger as his youth 
and inexperience demands. 
Railroad Co. vs. Fort, 17 Wallace, 553. 


As these are duties which the master must perform, 
he cannot, by delegating his powers and authority to a 
servant or agent, escape responsibility for their non- 
performance on the ground that the negligence of such 
servant in the performance of such duty, is the neglig- 
ence of a fellow servant for which the person injured 
cannot recover as against the master. Cases involving 
questions as to the performance of any of the master’s 
duties are not properly speaking “fellow servant ” 
cases at all. In this connection the language of Mr. 
Justice Gray in Randall vs. Railroad Company, 109 U. 
S., 483, is pertinent. He says: 


“The general rule of law is now firmly established, 
that one who enters the service of another takes upon 
himself the ordinary risks of the negligent acts of his 
fellow servants in the course of the employment. This 
Court has not hitherto had occasion to decide who are 
fellow servants, within the rule. In Packet Company 
vs. McCue, 17 Wall., 508, and in Railroad Company vs. 
Fort, 17 Wall., 553, the plaintiff maintained his action 
because at the time of the injury he was not acting 
under his contract of service with the defendant; in 
the one case, he had wholly ceased to be the defendant's 
servant; in the other, being a minor, he was perform- 
ing, by direction of his superior, work outside of and 
disconnected with the contract which his father had 
made for him with the defendant. In Hough vs. Rail- 
way Company, 100 U. S., 213, and in Wabash Railway 
Company vs. McDaniels, 107 U. S., 454, the action was 
for the fault of the master ; either in providing an un- 
safe engine, or in employing unfit servants.” 


THE FUNDAMENTAL DISTINCTION between cases pre- 
senting questions as to who are “ fellow-servants” 
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entirely apart from any duty which the master has to 
perform, and cases involving the master's responsibility 
for the negligent performance of duties delegated to a 


servant by the master is clear; and in most of the 
courts in this country is carefully observed. Often, 
one person acts in two capacities, namely, as the rep- 
resentative of the master to perform certain duties, and 
also as a servant engaged in a common employment 
with the other servants. This is well stated in the 
opinion in Ford vs. Railroad Company, 110 Mass., 241, 
quoted with approval by the Court in Northern Pacific 
Ry. Uo. vs. Herbert, 116 U. S., 650, 653, and in Hough 
vs. Railroad Company, 100 U. S., 219, in the latter of 
which cases it is said : 


A leading case upon the question before us is Ford 
vs. Fitchburg Railroad Company, 110 Mass., 241. That 
was an action by an engineer to recover damages for 
injuries received by the explosion of his engine, which 
was old and out of repair. His right to recover was 
disputed upon the ground that the want of repair of 
the engine was due to the negligence of fellow-servants 
in the department of repairs. 

“ But the Court said: ‘The rule of law which ex- 
empted the master from ——— to the servant 
for injuries received from the ordinary risks of his 
employment, including the negligence of his fellow- 
servants, does not excuse the exercise of ordi care 
in supplying and maintaining proper instrumentalities 
for the performance of the work required. One who 
enters the employment of another has a right to count 
on this duty, and is not required to assume the risks of 
the master’s — in this respect. The fact that 
it is a duty which must always be discharged, when 
the employer is a corporation, by officers and agents, 
does not relieve the corporation from that obligation. 
The agents who are charged with the duty of supply- 
ing safe machinery are not, in the true sense of the rule 
relied on, to be regarded as fellow-servants of those 
who are engaged in operating it. They are charged 
with a master’s duty to his servant. ey are em- 
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loyed in distinct and independent de ents of 
sch and there is no difficulty in Fistinguishing 
them, even when the same person renders service by 
turns in each, as the convenience of the employer may 
require. 

“The Massachusetts Court adds: 


“In the one the master cannot escape the conse- 
quence of the —_— negligence if the servant is 
injured ; in the other he may.’ 


As duties of the master towards his servants are 


generally delegated to some one who occupies a 


superior position to the generality of servants em- 
ployed in the particular work, by an easy transition, 
the question of the relative grade of superiority of one 
servant over another is in some cases held to constitute 
a test as to who are fellow-servants within the meaning 
of the general rule. In this way much of the confusion 
which at present exists in the law has resulted ; and cases 
are not rare in the books which present American courts 
of learning and ability in the position of laying down the 
general rule as to the master’s liability for acts of 
fellow-servants with clearness and force, adopting with- 
out dissent the general definitions of what constitutes 
common service, and yet, of holding in the particular case 
before them, without undertaking to show an exception 
to the rule or definition, that the servant who causes 
the injury is not a fellow-servant with the servant 
injured, when such servants clearly fall within their 
own definition and within the reason of the general 
rule as to the master’s liability. Having placed their 
decisions upon the wrong foundation, these courts, by 
a process of judicial legislation tempered with seeming 
judicial mercy, have reached a result which is at once 
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illogical and indefensible. This statement, explanatory 
of the confusion in the law on this subject is, perhaps, 
unnecessary here, but it is made for the purpose of 
calling the attention of the Court to the reasoning upon 
which many of the cases that will probably be cited on 
behalf of the appellant, rest; which reasoning, when 
carefully considered, clearly shows the unsoundness of 
the result reached. 

In order to show error in the judgment below the 
plaintiff in error must establish two propositions, 
namely : first, that the injury to him was the result of 
McCormick’s negligence unaccompanied by negligence 
on his part; and second, that McCormick was negli- 
gent in the performance of some duty which the rail- 
way company owed to the plaintiff in error, the per- 
formance of which was part of the company's duty, or 
that the nature of McCormick’s employment considered 
entirely apart from any question of the master’s duty 
was such that he was not “a fellow servant” with the 
plaintiff in error. If the second proposition is decided 
against the plaintiff in error the first falls with it; 
hence the attention of the Court will first be called to 
the relation which existed between McCormick and the 
plaintiff. We maintain 


I. 


That for the negligence of McCormick, if 
any there be, the Railway Company is not 
responsible, because the injury was not 
the result of the non-performance of any 
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duty which the master owed the plaintiff, 
nor did the relation which existed be- 
tween the plaintiff and McCormick take 
the case out of the general rule as to a mas- 
ter’s Hability for acts of fellow servants. 


The first branch of this proposition is easily disposed 
of. What duty did the railway company fail to per- 
form? We fail to see any. The plaintiff did not allege 
or seek to show and could not show that McCormick 
was generally an incompetent or unfit servant in the 
employment or retention of whom the railway compa- 
ny violated one of its duties. The negligence in caus- 
ing the injury complained of is not sufficient to estab- 
lish habitual negligence. 

Wharton on Negligence, § 238 and cases. 


Such orders or signals are often used by gangs of 
men in the performance of heavy work requiring con- 
certed action ; but there is no case, it is believed, in the 
books imposing as a matter of law the duty of giving 
such command or signal upon the master. The plaintiff 
does not allege that in giving such orders McCormick 
was undertaking to perform any duty which the railway 
company personally owed its servants and which the law 
required the railway company personally to perform. The 
imposition of any such duty would subject the master 
to the obligation of personally inspecting and directing 
the performance of every detail connected with the 
work and render him an insurer of the servant's safety. 
The complaint does not allege that it was the duty of 
McCormick to give these commands or signals. The 
lowest man in the gang could have given them ; and in 
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such work these words are frequently given by one of 
the gang. Certainly if the railway company owed no 
duty to give such signals or to have them given, the 
duty cannot be created and imposed by law upon the 
railway company simply because McCormick under- 
took to give them. If the railway company owed no 
duty in this respect it is no more responsible for Mc- 
Cormick’s acts than it would have been for the failure 
of any one of the gang who had previously been giving 
such orders. 


Ir Is URGED BY THE PLAINTIFF IN ERROR (Brief, pp. 4, 
5), that the company is hable on the ground that Mc- 
Cormick, by reason of his power of superintendence 
and control over the plaintiff and over the work in 
question, was a vice-principal, and not a fellow-servant or 
co-employee. This we deny. 

A VICE-PRINCIPAL is one to whom the employer com- 
mits the entire or general charge of his busines, as e. g., 
the manager of a mine or factory, or is one to whom 
the employer commits the general control of some 
“ distinct department of it and who in such depart- 
ment represents the master in respect of such duties as 
the master is bound to see are properly preformed 
(Murphy vs. Smith, 19 C. B., N. S., 361; Chicago, &0., 
R. R. Co. vs. Ross, 112 U. S., on pp. 389, 390, per 
FIELD, J.). How the foreman of a gang of laborers em- 
ployed in the simple work of repairing a railroad can 
be regarded as the the vice-principal,” that is to say, as 
representing the master in respect to those personal 
duties of the master towards servants which the master 
is bound to see properly performed, or how it can be 
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said that such foreman and the laborers under him 
“are engaged in different departments of duty” (100 
U. S., p. 222), we cannot understand. It is a misuse of 
language so to describe McCormick. A lower grade in 
the service of the railway than that occupied by Mo- 
Cormick probably does not exist, and if McCormick is 
a vice-principal, what other official is not? The cases 
against the proposition that McCormick is a vice-prin- 
pal are very numerous. Take, for example, the case of 
McCosker (84 N. Y., 77). There Luke, the yardmas- 
ter, having authority to direct the making up of trains 
and movement of cars in the yard, with authority also 
to employ and control assistants, employed McCosker, 
and by reason of the yardmaster’s negligent signal to 
an engineer, McCosker was injured. It was contended 
that the two were not fellow-servants, but the Court 
said : 


“‘McCosker was employed to handle and move to the 
— shops and disabled cars, and took the 
risk of his employment in that respect. While e 
in attaching the broken car to the one in front with the 
aid of a chain, and by direction of the yardmaster, the 
latter negligently, and at the wrong moment, signaled 
to the engineer to back his train, and us a consequence 
the deceased was crushed between the cars. The neg- 
ligence which caused the injury was in no sense that of 
the master. In moving this train the yardmaster was 
acting not as the t of the master in the perform- 
ance of the master’s duties, for it was not the latter's 
duty to effect the coupling of these cars and their move- 
ment to the repair-shop. What the yardmaster was 
doing was the work of a servant in the department of 
labor and duty assigned to him as such. No duty 
which the master owed to his servants was being done 
by the yardmaster from the negligent performance of 
which the injury resulted... The doctrine 
established by our decision in Crispin vs. Babbitt (81 
N. I., 516), is fatal to the plaintiff's claim.” 
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See also Brick vs. Rochester, &c., R. R. Co., 98 N. 
Y., 211, where the general foreman (one Thompson) of a 
repair construction train was held not to be the vice- 
principal of the company in the work of repairs, but 
was a co-employee or fellow-servant with those under 
him. The Court say : 


“The fact that Thompson had imposed upon him 
larger duties, embracing the reconstruction of the entire 
road, does not alter his relation here, and it is sufficien: 
to say that at this time be was acting as foreman or 
superintendent of a number of men employed by the 
company to repair its old road, and was on the con- 
struction train for that purpose. He thus became and 
was a co-employee with the others who were there, and 
was not relieved from nsibility because he had 
other and more important duties to perform outside. of 
those in which he was specifically engaged. Even if 
Thompson may have been regarded as representing the 
master in some respects in reference to the road gen- 
erally, the duties he was at this time performing were 
those of a fellow-servant and not ofa master, and hence 
if he was chargeable with negligence, it was that of a 
fellow-servant, and not of the master within the princi- 
ple of well-considered cases.” 


McCormick was not, therefore, in this matter “ the 
vice-principal” of the company as that word is used 
in some of the cases on this subject. In this particu- 
lar service and act the plaintiff and McCormick were 
co-employees and fellow servants within the meaning 
of the established rule of law on that subject. 

No question as to defective machinery is presented 
in this case. The approach of the freight train so 
graphically described and dwelt upon by the plaintiff, 
did not cause the injury. The gist of the plaintiff’s 
action, as stated in his complaint, is the failure 
of McCormick to deliver the commands “ Raise,” 
„% Heave ” (see Record, p. 4). This is clear, for on the 
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plaintiff's own showing if McCormick had given these 
comitiands or signals, and afterwards in attempting to 
throw the rail upon the car the men handling the rail 
had failed to act in concert, and through this lack of 
concert the same injury had resulted to the plaintiff, 
he certainly would not have been entitled to recover, 
and probably would not have sought to doso. It is 
because of McCormick’s failure to give these commands 
that the plaintiff seeks to recover, and upon this ground 
alone. It was neither alleged nor proved, nor attempted 
to be proved, that it was McCormick’s personal duty to 
give these orders or to give any order. It is not alleged 
that it was the duty of the Railway Company to see 
that such orders were given; nor was any proof in- 
introduced tending to establish such a duty. The only 
allegation in the complaint on this subject is the fol- 
lowing : 

It was necessary, in order to load them [the rails) 
with safety and despatch, that the gang so loading 


them should act in concert and under the orders and at 
the word given by some one person.” 


It is confidently believed that the Railway Company 
cannot, upon the facts in this case, be held liable on 
the ground of any failure to perform any duty which it 
owed to the plaintiff. In other words, this is purely a 
“ fellow-servant” case within the language of Mr. 
Justice Gray, in Randall vs. Railroad, 109 U. S., before 
quoted. Was McCormick a fellow-servant within the 
meaning of the general rule? On what ground can 
the plaintiff claim that McCormick was not a fellow- 
servant with him? Upon the allegations in the com- 
plaint and the evidence introduced by the plaintiff 
there are but two possible grounds. These are based 
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upon the allegations contained in the fourth paragraph 
of the complaint (Record, p. 3), alleging that the plain- 
tiff was placed under the direction and control of 
McCormick ; and the evidence stated in the bill of ex- 
ceptions (Record, p. 11), as follows : 

That said McCormick had authority to control and 
direct and compel obedience of the said plaintiff; 
also, in his discretion, to discharge the said plaintiff or 


any other servant of the said defendant working under 
his direction and control.” 


Upon these allegations and proof two points alone 
can be raised, namely: First, that the power to hire 
and discharge servants ipso facto renders one who would 
otherwise be.a fellow-servant with those employed not a 
fellow-servant in respect of any act connected with the 
service; and second, that the power of direction and 
control, or superiority, entirely disconnected from any 
duty of the master, the performance of which is dele- 
gated to the servant, produces in law the same result. 
The two points will be examined in the order named. 


I. Ir 18 CLEAR THAT THE POWER TO, HIRE AND DIS- 
CHARGE SERVANTS DOES NOT RENDER THE MASTER LIABLE 
FOR THE NEGLIGENT ACTS OF HIS SERVANT, TO WHOM 
THIS POWER IS GIVEN, WHEN 8UCH NEGLIGENT ACTS ARE 
PURELY ACTS OF PERSONAL NEGLIGENCE ON THE PART OF 
SUCH SERVANT IN THE COMMON EMPLOYMENT IN WHICH 
THE SERVANTS ARE ENGAGED. 

The exercise of due care in the employment of 
competent servants is one of the duties which 
the master is required to perform, and which can- 
not be delegated to a servant so as to escape 
liability on the part of the master. In order to recover 
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foran injury the negligence complained of, both on 


reason and authority, must be the negligence of an in- 
competent servant employed with knowledge of his in- 
competency or retained after his unfitness for the place 
has been brought to the notice of the master. The 
ground for the recovery in such cases is not the negli- 
gent act which resulted in the injury, because the serv- 
ant causing the injury is a fellow-servant, but it is the vio- 
lation of the master’s duty towards his servants in em- 
ploying or retaining such incompetent servant. The 
fact that the master has given the authority to hire and 
discharge servants to a servant does not render the 
master liable for the negligent acts of such servant un- 
connected with the exercise of that power. No allega- 
tion is contained in the complaint that the injury re- 
sulted from the incompetency of the fellow-workman of 
Coyne, who had been employed by McCormick. 
Neither is there any allegation that McCormick was in- 
competent, thereby rendering the Railway Company 
liable for employing him. A distinction, which is 
founded in reason and justice, is made between the 
negligent acts of a servant to whom such power is given 
directly resulting in an injury, and his negligence in 
performing or his failure to perform the duty delegated 
to him to employ proper and competent servants ; for 
the first the master is not responsible, for the second he 
is. Upon what principle can it be held that a person 
clearly engaged in the same common employment, paid 
out of the same fund and engaged in prosecuting the 
same work, is not a fellow-servant merely because he 
has the power to hire and discharge servants, when the 
same person, if not vested with that power, would on 
the same state of facts in other particulars be held to be 
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a fellow-servant? Is the risk of the employment as- 
sumed by the servant injured greater in one case than 
in the other, or has the master failed to perform any 
duty in one case which he has performed in the other ? 


We submit, both upon the facts in adjudged cases 
and upon the reason of the thing, that the power to 
hire and discharge, cuts and can cut no figure whatever 
unless as a defense to what, except for the 
wrongful acts or orders of the superior servant, 
would be plaintiffs contributory negligence ; for cer- 
tainly an injury that results from action, by either the 
one or both, which action would have been the same 
with or without the power to hire and discharge, can- 
not be made either more or less negligent by the fact 
that one of them had some power or authority that he 
did not use, and which could not reasonably be sup- 
posed to have any influence on the action of the other. 
And in this case it is not claimed that the seizing upon 
the rail preparatory to throwing it was negligent, or 
that such seizing was the cause of the accident. It is 
clear, too, that the seizing of the rail was not only 
plaintiff's duty, but also McCormick’s right and duty to 
order him to do, and the exact and only apparent duty 
the company had enjoined upon him, for it is not con- 
tended that it was the company’s duty to give the special 
order Lift, etc.” nor is it alleged that there is any 
danger latent or apparent in this catching on to the 
rail, but the danger resulted not from giving orders that 
placed the plaintiff in peril, but from failing to give 
orders that any of the persons could give, and which 
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were ho part of McCormick’s duty to give, and which, 
for aught that appears, some one else had always hith- 
erto given. 

The law on this subject is well stated by the Su- 
preme Court of Indiana, ELLTior, J., in Kruger vs. 
Railroad Company, 9 Western Reporter, 249 (Indiana), 
as follows: 


“ The negligence of a fellow-servant, or co-employee 
acting as such, will not authorize u recovery in any 


coase, although the fellow-servant or co- employee may be 


a superior officer, an agent, or a foreman; but if the su- 
perior agont is charged with the performance of the 
master’s duty, then, in so far as that duty is concerned, 
his acts and his negligence are the acts and the negli- 
gence of the master, and not simply those of a co-em- 
ployee or fellow-servant.” 


In support of this proposition, the learned Justice 
cites : 
Capper vs. Louisville, E. & St. L. R. Co., 103 Ind., 305; 
Atlas Engine Works vs. Randall, 100 Ind., 293; Indiana 
Car Co., vs. Parker, supra ; Ohio & M. R. Co. vs. Col- 
larn, 73 Ind., 261-273 ; Mitchell vs. Robinson, 80 Ind., 
281; Hough vs. Texas & P. R. R. Co., 100 U. S., 219; 
Mullan vs. Philadelphia & S. M. S. S. Co., 78 Pa., 25; 
Gunter vs. Graniteville Mfg. Co., 18 S. C., 262; Cris- 
pin vs. Babbitt, 81 N. I., 516; Flike vs. Boston & 
A. R. R. Co., 53 N. I., 549; Corcoran vs. Hol- 
brook, 59 N. I., 517; McCosker vs. Long Island 
R. R. Co., 84 N. I., 77; Brothers vs. Carter, 53 Mo., 
372; Tierney vs. Minneapolis & St. L. R. Co., 33 
Minn., 311; Towns vs. Vicksburg S. &. P. R. R. Co., 
37 La. Aun., 630. 

In this connection the attention of the Court is called 
to the statement of the law which is quoted with ap- 
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proval in Hough vs. Railway Co., 100 U. S., 219, taken 
from Ford vs. Fitchburg Railroad Co., 110 Mass., re- 
ferred to and quoted, ante, page , 

The Supreme Court of Vermont, Davis vs. Railroad 
Co., 55 Vermont, 84, adopts as its own the language of 
the Massachusetts Court. The latter case is referred 
to and the opinion there expressed is approved by Cir- 
cuit Judge WALLACE, in Quinn vs. New Jersey Light- 
erage Company, 23 Fed. Rep., 365. In this last men- 
tioned case the facts as stated by Judge WALLACE were 
these : 


The plaintiff was injured by the negligence of the 
captain of a barge, owned by the defendant, while en- 
gaged in loading the barge with iron rails. The cap- 
tain at the time was * the plaintiff and other 
employees in the work. In loading the rails, two men 
worked on the hand-winch, one hooked the tongs upon 
the rails, and two pushed and guided the rails into the 
barge, when they were ruised by the men at the winch; 
and it was the duty of a man at the tongs to give the 
order to hoist to the men at the winch when the tongs 
were properly hooked. Prior to the accident one Lee 
had been at the tongs, and the captain had been help- 
ing one of the men atthe winch. At the time of the 
accident the captain was at the tongs, and the plain- 
tiff was one of the men to guide the rails. Zhe cuptain 
gave the order to hoist prematurely, and the rail fell upon 
the plaintiff, inflicting the injuries for which his suit 
was brought.” 


As the facts in the Quinn case and this case are 80 
similar we cannot forbear to quote the last part of 
the opinion in that case which clearly states the sound 
and true rule of law on this subject. : 

“ The true inquiry in this case is whether the character 
of the act of the captain was one which it was incum- 
bent upon the defendant to see properly rformed. 

itt, 81 N. 


This is the rule of Crispin vs. Bab Y., 516, 
where it was held that the liability of a master for an 
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injur to an employee, occasioned by the negligence of 

— employee, does not depend on the grade or 
rank of the latter, but upon the character of the act, in 
the performance of which the injury arises. In that 
case, the plaintiff was injured by the act of the mana- 
ger and superintendent of defendant’s factory, who 
carelessly started a wheel while the plaintiff was occu- 
pied with the machinery. The Court below refused to 
charge that this was the act of an operative for which 
the defendant was not liable, and the Court of Appeals 
held this refusal to be error and reversed the judgment. 
RaralLo, J., delivering the opinion of the Court, 
approved the language of CHUnch, C. J., in Flike’s 
case, 53 N. I., 549, as follows: 

“The true rule, I apprehend, is to hold the corpora- 
tion liable for negligence in respect to such acts and 
duties as it is — to perform as master, without 

to the or title of the agent intrusted with 
their performance. It is as to such acts the agent 
occupies the place of the corporation, and the latter is 
liable for the manner in which they are performed.” 

„This was also held in Hoke vs. St. Louis, etc., R. 
Co., 11 Mo. App., 574, where it was determined that 
where a road master of a railroad company, having 
superintendence of the road department, was negligent 
in an act which he assumed to do as a mere boss of a 
gang, and a workman was injured, the company was 
not liable as for the negligence of a vice-principal. The 
Court used this language : 

“But just as the tortious act of a servant to make 
the employer liable must pertain to the particular 
duties of that employment, so the wrongful act of a 
vice-principal or aller eyo must be an act done by him 
as vice-principal. The fact that he is vice-principal in 
one department of the business does not make all his 
acts the acts of a vice-principal.” 

“ Applying the rule to the present case, where the 
captain of the barge was not performiug a captain's 
duty while working at the tongs, but that of a common 
laborer, his negligence was not that of a vice-principal 
but of a co-laborer. If he had directed any of the men 
assisting the plaintiff to do that particular part of the 
work which he undertook to do himself, as he might 
have done if he had seen fit, and the plaintiff had been 
injured by the fault of the one thus selected, the de- 
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fendant would not have been liable, in the absence of 
proof that the captain had selected an incompetent 
man for the place. The plaintiff has no more ground 
of complaint than he would have had if he had been 
injured by the carelessness of any of his fellow- 
laborers. It was the act of a co-servant, and among the 
risks incident to the employment which the plaintiff 
impliedly assumed when he engaged in the work. The 
captain exercised no more control over him than did 
the other laborers.” 

In McCosker vs. Railroad Company, 84 N. I., 77, 
the facts were these: McCosker, plaintiff's intestate, 
was employed in the yard of defendant to assist the 
yardmaster, Luke; he was hired by Luke, and was 
under his control and supervision. While McCosker 
was engaged, by the direction of Luke, in attaching a 
damaged car standing on a track in the yard to another 
car, Luke negligently signalled to an engineer, whose 
train stood upon the track, to back the train, which he 
did, without signal or warning, and in consequence Me- 
Cosker was crushed between the cars, receiving injuries 
causing his death. In an action to recover damages, 
held, that the yardmaster was to be deemed a fellow- 
servant with the deceased as to all acts done in the 
range of the common employment, except those done 
in the performance of some duty which defendant owed 
to its servants ; that the act in question was not one of 
that character; and that, therefore, defendant was not 
liable. In delivering the opinion of the Court, Finca, 
J., says: The negligence which caused the injury was 
in no sense that of the master. In moving this train 
the yardmaster was acting, not as the agent of the master 
in the performance of the master’s duties, for it was not 
the latter’s duty to effect the coupling of these cars and 
their movement to the repair shop. What the yard- 
master was doing was the work of a servant in the de- 

memt of labor and duty assigned to him as such. 

o duty which the master owed to his servants was 
being done by the yardmaster from the negligent per- 
formance of which the injury resulted.” 


The authorities are so clear upon this point that 
further reference to cases is deemed unnecessary. 


WE MAINTAIN THAT THE POWER OF DIRECTION AND 
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CONTROL OR SUPERIORITY, ENTIRELY DISCONNECTED FROM 
ANY DUTY OF A MASTER DELEGATED TO THE SERVANT, DOES 
NOT RENDER THE PERSON POSSESSING THIS POWER NOT A 
FELLOW-SERVANT WITH THOSE WHO WORK UNDER HIS 
DIRECTION. 


The settled and undisputed rule on this subject in 
England (in respect of which there is no conflict), is 
thus stated by Prof. PoLLock on Torts (p. 88): 


1 t makes no difference if the servant by whose neg - 

ligence another is injured is a foreman, manager, or 
1 other superior in the same employment, whose orders 
| the other was by the terms of his service bound to 
b obey. The foreman or manager is only a servant hav- 
ing greater authority ; foremen and workmen, of what- 
ever rank, and however authority and duty may be dis- 
tributed among them, are ‘all links in the same chain.’ 
The master is bound, as between himself and his serv- 
ants, to exercise due care in selecting proper and com- 
petent persons for the work (whether as fellow-work- 
men in the ordinary sense, or as superintendents or 
foremen), and to furnish suitable means and resources 
— 1 the work, and he is not answerable 

urther.” 


On this point, Mr. Wnanrox, in his work on Negli- 
gence, Section 229, says : 


“It makes no difference, in the application of the 
exception, that the employee receiving the injury is in- 
ferior in grade to the one by whose negligence the in- 

. jury was caused. 


The law is thus stated in Wood’s Railway Law, page 
1497 : 


„A person is a co-servant with each and every person, 
in whatever department or sphere of service they are 
engaged, who, in any measure, co-operates in the oper- 
ation or prosecution of the business, and is subject to 
| | the same general direction and control. Superiority in 
i 3 grade or rank does not change the relation, unless the 
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superior servant is charged with the duties of the mas- 
ter to the servant, so that he may fairly be said to 
stand in the place of the master in reference to the 
particular duty from a breach of which injury results.” 


Judge THompson (Negligence, Vol. IL, pages 1026, 
1028), makes the following statement of the law : 


“ Who is a fellow-servant, within the meaning of the 
rule already given, has been a question of much diver- 
sity of opinion, though the decided weight of authority 
is to the effect that all who serve the same master, 
work under the same control, derive authority and 
compensation from the same common source, and are 
engaged in the same generab business, though it may 
be in different grades or departments of it, are fellow- 


servants, who take the risk of each other's negligence.” 
** * * * * * 


„The fact that the negligent servant, in his grade of 
employment, is superior to the servant injured, does 
not, in the opinion of most of the courts, take the case 
out of the rule; they are equally fellow-servants, and 
the master is not liable. Within the meaning of this 
rule, a mere foreman of work is generally regarded as a 


fellow-servant with those under his control. But it 


the master has delegated to the foreman or superintend- 

ent the care and management of the entire business, or 

— — department thereof, then the rule may be 
ifferent. | 


In Beach on Contributory Negligence (109) the rule 
is thus stated : 


In the present state of the law the essence of com- 
mon employment is a common employer and payment 
from a common fund. The weight of authority is to 
the effect that all who work for a common master, or 
who are subject to a common control, or derive their 
compensation from a common source, and are engaged 
in the same general employment, working to accomplish 
the same general end, though it may be in different de- 
* or grades of it, are co-employees, who are 

eld in law to assume the risk of one another's negli- 
gence.” 
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See also the cases to which reference has already 
been made in connection with the power to hire and 
discharge servants. These statements of the law from 
the text-bcoks are supported by cases too numerous to 
cite in an argument of this character. We shall refer 
to but one. 

A case decided recently (1887) in the New York 
Court of Appeals fully supports the proposition con- 
tended for by the defendant in the present case, 


‘namely, that McCormick, although he had power to 


direct or control the plaintiff in the performance of the 
act which it is alleged caused the injury was not doing a 
duty which the master owed to the injured servants, but 
the two were fellow-servants of the company; and, 
therefore, even if McCormick was negligent, the plain- 
tiff cannot recover. 

The plaintiff in that case was in the employ of the 
State on the State boat on Lake Champlain. While 
he was engaged, under the directions of the captain of 
the boat, in digging and wheeling clay from a bank 
near the canal on to the boat, Wells, the captain of 
the boat, had loosened the overhanging earth, and 


while the claimant was under it, where he had been 


set to work by the captain’s direction, the earth fell 
and he was injured. 

THE CHARACTER OF THE ALLEGED NEGLIGENT ACT, i. e., 
whether it is one that relates to the personal duty of 
the master, and not the MERE FACT OF SUPERIORITY OF 
GRADE of the servant whose negligence is complained 
of by another servant, is the test of the master’s 
liability. Accordingly, the Court in its opinion said: 

“The master is sometimes responsible for the 
negligent act of one servant causing injury to a 
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co-servant. But this liability, when it exists, does not 
rest upon the doctrine of respondeat superior, but 
solely upon the ground that in the particular case the 
co-servant, whose act or neglect caused the injury, was, 
by the appointment of the master charged with the per- 
formance of duties which the master was bound to 
perform for the protection of his servants, a failure to 
perform which, or a negligent performance of which by 
n servant delegated to perform them, is regarded in 
law the masten’s failure or negligence, and not merely 
the failure or negligence of the co-servant. The 
liability of the master, when the negligence was not 
his personal act or omission, but the immediate act or 
omission of a servant turns, as was said in Crispin vs. 
Babbitt (81 N. I., 516, 521), wpon the character of the 
act, and this was but the enunciation of the established 
doctrine in this State upon the subject. 

F the co-servant, whose act caused the injury, was at 
the time representing the master in doing the master’s 
duty, the master is liable ; if, on the other hand, he was 
simply performing the work of a _ servant, in his 
character as a servant or employee merely, the master is 
not liable. The injury in the case last supposed would 
as between the master and the servant sustaining the 
injury be attributable solely to the immediate author 
and not to the master. In harmony with the general 
principle that THE CHARACTER OF THE ACT IS THE DECISIVE 
TEST, it has been repeatedly decided in this Court that the 
fact that the person whose negligence caused the injury 
was a servant of a HIGHER GRADE than the servant 
injured, or that the lutter was subject to the direction or 
control of the former, and was engaged at the time in 
executing the orders of the former, does not take the case 


out of the operation of the general rule, nor make the 
master liable. 


* * * * * * 


„The negligence consisted in setting the claimant to 
work under the bank after Wells had loosened the over- 
hanging earth so that it fell upon and injured the plain- 
tiff. The case is within the decisions above cite. 

Wells, although captain of the boat, with power to direct 
those under him, was, nevertheless, a co-servant within the 
rule. The manner of proceeding with the work was 
committed to Wells. It involved the exercise of such 
discretion and judgment only as is committed to a fore- 
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man. It is not claimed that Wells was incompetent for 
his — and no question as to the suitableness of 
appliances furnished by the State arises. Jt is the or- 
dinary case of mismanagement by a co-employee of su- 
perior grade as to the manner of osecuting an ordinary 
work, in which he and other employees acting under him 
were at the time engaged. This was a risk incident to 
the employment which the claimant assumed. * * *” 
“ The case of Chicago, Milwaukee dt St. Paul Rail- 
road Company vs. loss (112 U. S., 377), cited in the 
opinion below, was decided by a bare majority of the 
Court, and is in conflict with the course of decision in 

this State and elsewhere.” 
Loughlin vs. State of New York, 105 N. T., 

159 (1887). 


Chicago, Milwaukee and St. Paul Ry. Co. ve. Ross, 
112 U. S., 377, may be distinguished from the present 
case. The conductor in that case represented the 
company in the performance of an act of such a 
character as to come within the class of duties owed by 
the master. A railroad is managed by officers who 
represent the company. It is the duty of the officers, 
as representatives of the company, to make rules for 
the operation of the railroad including, of course, the 
making of time tables for the running of trains. An 
engineer obeys such time tables as the order of the 
company, and only by an order of the company can he 
rightly deviate from them. If, therefore, the company 
by its superior officers makes even a temporary change 
in the running time of certain trains, it owes a duty to 
its employees who might be put in peril by such 
change if it were unknown to them, to inform them for 
the sake of their safety if for nothing else. An order 
to change the running time of trains is, therefore, an 
order which it is the duty of the company to communi- 
cate to an engineer who may be put in peril byit. 
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Whatever agents are employed to communicate such 
order to the engineer are agents of the company repre- 
senting the company in the performance of a duty 
which it owes to the engineer. If by the negligence 
of such agents the order never reaches the engineer the 
negligence may properly be regarded as the negligence 
of the company, and the company may be held liable 
for any injury which results to the engineer in conse- 
quence. 

As has been stated, McCormick in the present case 
was not performing a duty owed by the company, but 
an act of such a character that a fellow-servant might 
equally well have performed it. For aught that appears 
to the contrary, any one of the gang might have given 
the order to lift, heave, &c., as is frequently the case 
where men are employed in gangs. The case was one 
of division of labor among fellow-servants, one man to 
give the order (so that the gang might work in unison), 
while the others were to do the lifting. It frequently 
happens that members of the gang takes turns at the 
different kinds of work. Suppose that one not the fore- 
man happened at the time to be giving the order, it 
could not for one moment be contended that he was 
not a fellow-servant within the rule. It ought not to 
make any difference that the foreman happened at the 
time of the accident to be doing that part of the 
work, when any one else might equally well have 
done it. Suppose that McCormick had been lifting 
at the same end of the rail as the plaintiff, and 
by reason of his negligence while doing that work the 
plaintiff had been injured. Clearly, in such a case Mo- 
Cormick ought to be deemed a fellow-servant. It ought 
not to be different in the present case, for McCormick 


* 5 
1 ee al ‘ 1 * 4 1 
LI r N wet amis . 8 m2 


——— tlhe tii I — — —— 


was only doing the work of a fellow-servant in giving 
the order. 

. The only exception to this rule of law is that referred 
to in the latter part of the quotation from Thompson 
on Negligence, which has had a limited adoption, 
namely, that if the master has delegated to a superin- 
tendent or foreman the care and management ot the 
entire business, or 4 distinct department thereof, then 
the rule may be different, referring to the decisions 
‘rendered by the Courts of Ohio and Kentucky. This 
distinction is not generally recognized; but even if it 

were, and even if sound, this case certainly does not 

fall within it. McCormick was merely a foreman or 
boss, with no charge over any department of the busi- 
ness. The complaint does not undertake to show that 

McCormick occupied any other or higher position. In 

fact, the allegations in the complaint forbid that any 

such view of his duties should be taken. The allega- 
tions contained in the 3d and 4th paragraphs of the 
complaint necessarily imply that McCormick was one 
of several foremen or bosses under whose direction the 
plaintiff was employed to serve, in the repair and con- 
struction of the railroad between Byer’s Station and 

River Bend (a distance of about fifty miles). McCor- 

mick did not have sole charge of even this compara- 

tively small part of defendant’s road; but others of 
equal rank were employed on the same portion, with 
equal power and authority in respect of the work to be 
performed, the manner of its performance, and the con- 
trol of those engaged in it. 

In view of the fact that the plaintiff in error moved 

1 for a new trial, based upon the decision of this Court 

in the case of Nauilroad Company vs. Ross, 112 U. S., 
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377, probably much stress will be placed upon that 
case as having an application to this, and as an author- 
ity in support of the proposition that mere difference 
in grade constitutes a difference in service. It is be- 
lieved that this is a misconception of the decision of 
this Court in that case. Certainly such is evidently the 
opinion of at least two courts, which would, if this were 
the fact, feel bound by that decision. See opinion of 
Judge WALLACE in Quinn vs. N. J. Lighterage Co., 23 
Federal Reporter, 363, supra ; and that of Judge BREWER 
in Howard vs. Railroad Company, 24 Am. & Eng. R. R. 
Cases, 448. After stating that the courts of Kentucky 
and Ohio have adopted the rule that where a master 


sees fit to place one servant under the direction and - 


control of another, the relation of fellow-servant does 
not exist, Judge BREWER, in the latter case, comment- 
ing on the Ross case, says (page 452) : 


“ Notwithstanding these decisions, the great weight 
of authority is against the proposition, and the rule of 
exception in respect to subordination limited to the 
case of departmental control, as stated in my second 
proposition. Such, I think, is the clear import of the 
opinion in Railway Co. vs. Ross, supra, which, consid- 
ered in relation to the course of the trial, and the in- 
structions of the trial Judge, seems to me impliedly to 
reject the doctrine that mere subordination destroys 
the relation of fellow-servants, and to insist upon de- 

rtmental control as the test. In that case the trial 

udge charged explicitly as follows: 

“It is very clear, I think, that if the company sees 
fit to place one of its employees under the control and 
direction of another, then the two are not fellow-ser- 
vants, engaged in the common employment, within the 
meaning of the rule of law of which I am speaking.’ 

“This was the instruction excepted to. The case 
was one in which an engineer had been injured through 
the negligence of the conductor in charge of his train. 
Now, if the reviewing court had been of the opinion 
that the rule as stated by the trial Judge was correct, 
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naturally the opinion would have been an argument in 
support of it. On the contrary, nowhere in the 
opinion, which is elaborate and extensive, is there a 
single word in support or defense. The entire opinion 
goes to the effect that the conductor of a train, by vir- 
tue of his large powers and exclusive control, is prop- 
erly one ‘clothed with the control and management of 
a Jistinct department,’ and, therefore, to be regarded 
as a vice-principal, a representative of the company. 
It is expressly stated that the language of instruction 
is open to criticism, but is not erroneous, as applied to 
the facts in the case. In other words, that where de- 
partmental control exists, the relation of fellow-servants 
does not. Further, in every case which is cited ap- 


Provingly, and which bears directly on the question, 


the rule of departmental control was in terms recog- 
nized ; or, as in the Ohio cases, in which the conductor 
of the train was the negligent party, the facts supported 
the conclusion of the Supreme Court.” 


Mr. Justice FIELD, in delivering the opinion in the 
Ross case, states one of the grounds on which the case 
rests as follows (p. 390) : 


“There is, in our judgment, a clear distinction to be 
made in their relation to their common principal, be- 
tween servants of a corporation, exercising no super- 
vision over others engaged with them in the same 
employment, and agents of the corporation, clothed 
with the control and management of a distinct depart- 
ment, in which their duty is entirely that of direction 
and superintendence. A conductor, having the entire 
control and management of a railway train, occupies a 
very different position from the brakemen, the porters, 
and other subordinates employed. He is in fact, and 
should be treated as, the personal representative of the 
corporation, for whose negligence it is responsible to 
suborilinate servants.” 


While reference is made to Ohio and Kentucky 
cases, it is evident that the Court did not intend to 
adopt the rule in force in those Courts that mere 
superiority in any case constitutes a difference in ser- 
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vice, because the Court expressly limits their applica- 
tion to the case presented, as follows : 


“We agree with them in holding, and the present 
case requires no further decision, that the conductor of 
a railway train, who commands its movements, directs 
when it shall start, at what stations it shall stop, at 
what speed it shall run, and has the general manage- 
ment of it, and control over the persons employed 
upon it, represents the company, and therefore that, 
for injuries resulting from his negligent acts, the com- 
pany is responsible. If such a conductor does not 
represent the company, then the train is operated 
without any representative of its owner.” 


Reference is made in the Ross case to Brickner vs. 
New York Central R. R. Co., 2 Lansing, and to Malone 
vs. Hathaway, 64 N. Y.,5. The Court of Appeals of 
New York certainly limits the exception to the general 
rule to cases of servants who have either the entire 
charge of the business or the like charge of a particular 
department. See McCrosker vs. Railroad Co., 84 N. Y.» 
77. 

There is also an element in the Ross case which was 
recognized by the Court, which is absent in the case 
under consideration, namely, that by undertaking to 
operate two trains upon a single track in opposite 
directions the master sets in motion a dangerous foroe 
which is bound to control; and that in the performance 
of this duty, the conductor represented the master. 
Such a duty has been declared and imposed upon per- 
sons and corporations operating railroads ; and this in 
Courts which do not recognize any distinction in ser- 
vice growing out of mere superiority. A comparison 
of two cases, recently decided in the Court of Appeals 
of New York (Sheehan vs. Railroad Co., 91 N. Y., 332, 
and Slater vs. Jewett, 85 N. Y., 61), shows the nature 
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of this duty and the corresponding obligation resting 
upon the master. In the Sheehan case, the superin- 
tendent of the road started two trains in opposite direc- 
tions upon the same track. This the Court say 
“ entailed upon train No. 337 and its hands certain 
destruction from No. 50, unless the movement of the 
latter train was stopped.” Instead of telegraphing 
directly to the conductor and engineer the train dis- 
patcher, whose duty it was to direct the movement of 
the trains on the roa l, telegraphed to an operator to 
hold one of the trains at a certain point until the other 
passed. The operator failed to deliver the order and a 
collision resulted ; and the Railway Company was held 
liable for the injury to Sheehan caused by the collision. 
In the Slater case upon a similar state of facts the 
train dispatcher sent the order to the engineer and 
conductor. Through the fault of the conductor, the 
order never reached the engineer; and the train pro- 
ceeded and a collision occurred, resulting in an injury 
to one of the trainmen. The Court held the defendant 
not liable. Judge Danrorra thus states the distinc- 
tion which the Court held existed between the two 
cases, and in doing so states the underlying principle 
upon which such cases rest (91 N. Y., 339) : 


“ It is one thing for the orders of the master to go 
by report or hearsay to the servant, and quite another 
when they are received by him directly and without an 
intervenor. In the first they are liable to be conceived 
wrong, as was the case in this instance, while in the 
last such mistake is at least improbable. * * * 
That event (the collision) came from no cause of the 
existence of which it was ignorant, but from one which 
it might have controlled. The defendant had created 
the exigency, and was bound in some practicable way 
to adjust the running time of train 50 to it, and for 
the consequences of the omission of any seasonable act, 
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tending thereto, it was liable. It was not enough to 
tell Kieffer (the operator) to hold the train. Zhe duty 
of holding it devolved upon the defendant, and its breac 
was not excused by showing that it would have been 
held if Kieffer had performed his duty.” 


That this duty was recognized and that it was an im- 
portant element in the Ross case is shown by the fol- 
lowing reference to the case of Railway Co. vs. Keary, 
3 Ohio St., 201, made in the opinion of the Court (page 
393) : 


“In the course of an elaborate opinion the Court 
said that from the very nature of the contract of service 
between the company and the employees, the company 
was under obligation to them to superintend and control 
with skill and care the dangerous force employed, upon 
which their safety so essentially . ‘For this 
purpose, said the Court ‘the conductor is employed, 
and in this he directly represents the company. They 
contract for and engage his care and skill. ey com- 
mission him to exercise that dominion over the opera- 
tions of the train which essentially pertains to preroga- 
tives of the owner; and in its exercise he — in the 


place of the owner, aud is in the discharge of a duty 


which the owner as man, and a party to the contract 
of service, owes to those placed under him, and whose 
lives depend on his fidelity.’” 


The only difference between the New York Court and 
this Court is in the determination of the question as to 
when the obligation is performed. The existence of 
the duty is recognized by both. In the one, the train 
dispatcher is held to represent the company; and in 
the other the conductor. That is the only difference; 
and certainly neither holds that superiority, un- 
connected with the performance of any duty, con- 
stitutes a difference in service. The rendering of a 
judgment in this case in favor of the plaintiff in error 
involves that this Court shall hold that superiority, 
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mere difference in grade, renders servants employed in 
the same common service not fellow servants; and this 
in a case where the superior servant was performing an 
act which any of the other servants could have done 
equally as well, and which neither in fact nor as alleged 
by the complaint was necessary for him to do. To 
create and adopt such an exception while attempting 
to sustain the general rule will inevitably result in such 
confusion in the law that in cases of personal injury, 
neither the master nor the servant in the particular 
case would be able to know their rights until after 
actual adjudication. With such an exception established 
in the law, the more frequent the adjudications in the 
Courts, the greater the confusion. Each opinion will 


draw finer lines of distinction and greater refinements 


will necessarily be introduced. Servants in ordinary 
employments do not occupy fixed positions with defined 
grades as in a military organization. As a matter of 
fact no two servants occupy practically the same 
relative position. Men in the same grade of employ- 
ment by their personal characteristics create grades 
and distinctions which are recognized by their fellows 
and frequently by their masters. It would only be a 
question of time when, under such an exception, evi- 
dence showing so slight a difference of grade would be 
introduced and received and properly so. In preference 
to establishing such an exception to the rule, it would 
be far better for both parties to this relation that the 
Court should abolish the rule entirely. 

In that event the law would at least be certain. 
The Supreme Court of Ohio, perhaps the only one 
where this exception has been adopted, has felt it 
necessary to cry halt and to limit, if possible, the 
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exception to the smallest number of cases. In Railroad 
Company vs. Devinney, 17 Ohio St., 212, it is said: 


“The true general rule is, and so it must be, that 
when men are employed for the prosecution of a lawful 
but hazardous business they assume the hazards of 
such employments arising from the negligence of co- 
employees, and stipulate for compensation according to 
their estimate of such hazards; subject, however, to 
this exception, that the master is liable for such injuries 
as accrued to the servant from the negligence of a fellow 
servant in the selection of whom the master has been 
culpably negligent; and to this we in Ohio have added 
the further exception of a case where the servant in- 
jured is subordinate to and acting under the orders of 
the culpable fellow servant. ) 

“For the reasoning on which the decisions estab- 
lishing this exception are based, the members of this 
Court, as now constituted, are not responsible; nor are 
we at all bound to carry their logic to its ultimate con- 
sequences. In subsequent cases, strictly analogous in 
their facts, those decisions will doubtless be accepted 
as authoritative; but the case now before us does not 
require us to review them. 

“In adding this last named exception to the rule 
elsewhere generally established, we have already 
diverged from the general current of judicial decision 
elsewhere. A majority of the Court are unwilling to 
increase the divergence; doubting, as we do, the 
wisdom of such a step, and being unwilling to assume 
the responsibility of what would savor so strongly of 
judicial legislation.” 


And such will, in time, be the position which any 
Court adopting such an exception as was made by 


the earlier Ohio cases will be forced to take. 
LET us HALT! 


* 
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II. 


The injury to Coyne was not caused by 
any negligence on the part of McCormick. 


{N THE PLAINTIFF'S BRIEF much stress is laid upon 
the circumstances which existed previous to the time 
when the rail fell upon the plaintiff, and from those cir- 
cumstances the plaintiff seeks to establish the defend- 
ants’ liability, based upon McCormick's alleged negli- 
gence in the general management of the train. Thus, it 
is in substance stated that McCormick, knowing of the 
approach of the regular freight train, moved his train 
out in the face of it (Plaintiffs Brief, pp. 2 and 3). 
But no negligence is shown in that act. It does not 
appear that the approaching train was in such proximity 
as to render it unsafe for McCormick to start out. The 
train may have been many miles away, and yet have 
been an “ approaching train.” Moreover, the work of 
construction and repair must be done as opportunity 
offers in the intervals, however brief, between the run- 
ning of the regular trains. The plaintiff knew all this 
just as well as McCormick did, and he assumed what- 
ever risk there wasin doing construction work under such 
circumstances when he entered upon his employment. 
That there was no negligence in undertaking to load 
the rails under the circumstances is evident from the 
fact alleged by the plaintiff (Record, fol. 7, p. 4, and 
fol. 25, p. 12) that all of said rails except two or three 
had already been loaded before the accident occurred. 

If any negligence existed on the part of McCormick 
in undertaking to load the rails, such negligence was 
too remote to be the cause of the injury to plaintiff. 
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There was no causal connection which the law can 
notice between undertaking to load the whole lot of rails 
and the injury which resulted to plaintiff. To test this 
proposition, suppose that under the same circumstances 
one of the men who beyond dispute was a fellow work- 
man, had let the rail drop on the plaintiff's foot, with- 
vu any order having been given by McCormick. 
Clearly, in such a case the negligence which caused the 
injury would have been the negligence of the fellow 
workman and not of McCormick. Yet in both cases 
there would have been the same undertaking to load 
the rails in the face of an approaching train. It is, 
therefore, evident that, if there was any negligence on 
the part of McCormick which caused the injury, it was 
not negligence in undertaking to load the rails, but in 
the method of loading the particular rail which fell 
upon the plaintiff. 

As to the manner of loading the rails the plaintiff 
proved the following facts (Record, pages 11, 12) : 


„That in loading the said rails each of the said 
gangs of men were required and directed by the said 
rmick to act in concert and to first lay hold of 
and lift the said rail and walk with the same to the 
said flat car and there halt, dress and at the word of 
command, given by the said McCormick, to lift the said 
rail and cast the same with one motion upon the floor 
of the flat car.” 


It is quite evident that the plaintiff considers and 
admits that this was a safe and proper mode of loading 
the rails, and that if it had been continued he would 
have no cause of action, even if the same injury hap- 
pened to him (Record, p. 4, fol. 7). 


a. * 
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Tite evidence introduced as to the accident itself is 
thus stated (Record, page 12) : 


“ That, thereupon, plaintiff, in obedience to the com- 
mand of the said McCormick, rushed to and seized upon 
the rail being lifted by the other gang of men and 
moved forward to the said flat car, and, while plaintiff 
and the other men so holding the said rail, were await- 
ing the word of command to lift the same, the said Me- 
Cormick, with further oaths, imprecations and harsh 
and violent commands ordered the said party to get the 
said rail on in any way they could, not giving them any 
word of command.” 


From this statement it is seen that the men had 
“ moved forward to the flat car.” and were standing by 
its side and were “ awaiting the word of command to 
lift the same.” In other words, the men had walked 
to the car and had there halted and dressed. So far, 
the proper method of loading the rails described by the 
evidence had been strictly followed. According to the 
plaintiff's own showing the next step was at the word 
of command given by the said McCormick to lift the 
said rail and cast the same with one motion upon the 
floor of the car.“ The only act which McCormick had 
to perform to complete the operation on his part was 
to give the command to lift the rail. Everything else 
had been done which he ordinarily commanded to be 
done. As itis expressly proved that the men were re- 
quired to cast the rail with one motion it follows that 
one command only was sufficient to cause this one mo- 
tion to be executed. Now, what did McCormick do 
that was negligent? It is proved “the said McCor- 
mick, with farther oaths, imprecations and harsh and 
violent commands, ordered the said party to get the 
said rail on in any way they could, not giving them any 
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word of command.“ This statement of the testimony 
is somewhat conflicting, as it states that McCormick 
gave a command to throw the rail up, and at the same 
time states that he gave no command; but it is ap- 
parent that the men either acted without any command 
from McCormick, in which case, of course, he was not 
responsible for what followed, or else he gave the word 
of command to throw the rail up, which, by the plain- 
tiff's evidence, was the only act he was required to do 
to complete the operation of loading the rails, so far as 
he was concerned. It is quite clear, under this state- 
ment, that McCormick did everything that the plaintiff 
claimed he should have done. The only possible objec- 
tion which the plaintiff can make is respecting the 
manner of giving the command to throw the rail up. 
The fact that the command was accompanied with 
oaths and imprecations does not render McCormick 
negligent. The orders of a boss to a gang of laborers 
are not usually expressed in the language of polite so- 
ciety, and are not expected to be. The fact that Mc- 
Cormick hurried the men does not render him negligent 
or excuse any negligence on their part. The necessity 
of keeping the construction train out of the way of the 
regular trains was one of the risks of the employment. 
Of this the plaintiff had knowledge, and he was also 
familiar with the fact that at times the work must be 
performed in a hurried and rapid manner, in order to 
get out of the way of other trains. Any results which 
naturally followed from the necessity of hurrying were 
part of the risks of the employment assumed by the 
plaintiff. If, owing to McCormick's commands urging 
the men to hurry the plaintiff became confused, and he 
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and his fellow workmen failed to act with concert, it 
was certainly not the fault of McCormick. 

A command to hurry does not excuse negligence on 
the part of the servant to whom the command is ad- 
dressed. 

Taylor vs. Carew Mfg. Co., 140 Mass., 150. 


In Railroud Company vs. Jones, 95 U. S., 440, the 
plaintiff, a construction hand, who was riding on the 
pilot of the engine attached to the train, was injured 
by a collision. As the train was about to leave the 
place where the gang had been at work, the foreman 
ordered the plaintiff to jump on anywhere ; they were 
behind time and must hurry. The Court held that this 
did not justify him in exposing himself by riding on the 
pilot, although this was done with the knowledge, 
assent or direction of the agents of the company; and 
that it was error in the Court below · not to direct a ver- 
dict for the Railroad Company. 

The mere fact that McCormick accompanied the order 
to throw the rail up with other commands calculated to 
make the men hurry, or ordered them to hurry, was 
certainly not negligence. This, however, upon the evi- 
dence, is the only act which he committed out of which 
the injury could possibly result. 


III. 
It was not error in the Court below to 


direct the jury to render a verdict for the 


defendant. 


It is the settled law of this Court that when the evi- 


42 


dence given at the trial, with all the inferences that 
a jury could justifiably draw from it, is insufficient to 
support a verdict for the plaintiff, so that such verdict, 
if returned, must be set aside, the Court is not bound 
to submit the case to the jury, but may direct a verdict 
for the defendant. 


Randall vs. Railroad Co., 109 U. S., 482 
and c.ses cited. 


JOHN F. DiL1Lon, 
For Defendant in Error. 
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THE QUEBEC STEAMSHIP CO. vs. BARBARA MERCHANT. 


1 Affidavii of Service. 


Sournxsin District oF New York, * 
City and County of New York, 


U. S. Supreme Court. 


THE QuEBEcC STEAMSHIP ComPANY, Pl'ffs in Error, 
against 
BARBARA MERCHANT, Def’t in Error. 


William H. Wilson, Jr., being duly sworn, says he isa clerk in 
the office of Butler, Stillman & Hubbard, attorneys for the pl’ffs in 
error herein; that on the 8th day of March, 1886, at number — 6th 
street, Hunter’s Point, L. I., in said city. he served the annexed writ 
on Barbara Merchant; deponent made such service by delivering a 
copy of the same to and leaving the same with her personally, at 


the same time exhibiting to her the signature. 
WILLIAM H. WILSON, Jr. 


Sworn to before me this 10th day of March, 1886. 
[Seal Daniel A. O'Connell, Notary Public, New York Co.] 


DANIEL A. O'CONNELL, 
Notary Public, N. Y. Co. 


2 UnitTep States OF AMERICA, 88 : 


The President of the United States of America to the judges of the 
circuit court of the United States for the southern district of New 
York, Greeting : 

Because in the record and pruceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you 
or some of you, between Barbara Merchant, plaintiff, and The Que- 
bec Steamship Company, defendant, a manifest error hath happened, 
to the great damage of the said The Quebec — Company, as 
is suid und as appears by its complaint, we, being willing that such 
error, if any hath been, should be duly corrected and full and speedy 
justice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinct 
and openly, you send the record and proceedings aforesaid, with all 
things concerning the same, to the justices of the Supreme Court of 
the United States, at the Capitol, in the city of Washington, together 
with this writ, so that you have the same at the seid place, before 
the justices aforesaid, on the second Monday of October next, that. 
the record and proceedings aforesaid being inspected, the said jus- 
tices of the Supreme Court may cause further to be done therein to 
correct that error what of right and according to the law and cus- 
tom of the United States ought to be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 25th day of February, in 
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2 THE QUEBEC STEAMSHIP CO. VS. BARBARA MERCHANT. 


the year of our Lord one thousand eight hundred and eighty-six, 
and * the Independence of the United States the one hun and 
tenth. 


[Seal of U. S. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, 
Clerk of the Circuit Court of the United States of America 
for the Southern District of New York, in the Second Circuit. 


The foregoing writ is hereby allowed. 
N. Y., Feb. 25, 1886. 
WM. J. WALLACE. 


3 UNITED STATES OF AMERICA, \ os ; 
Southern District of New PForł, 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, by virtue of the foregoing writ of error and in obedience 
thereto, do hereby certify that the following pages, numbered from 
four to one hundred and five, inclusive, contain a true and complete 
transcript of the records and proceedings had in said court in the 
case of The Quebec Steamship Company, plaintiff in error, against 
Barbara Merchant, defendant in error, as the same remains of record 
and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this twenty-seventh day of April, 
in the year of our Lord one thousand eight hundred and eighty- 
six, and of the Independence of the United States the one hundred 
and tenth. 

(Seal of U. S. Circuit Court, South. Dist. New York.] 


TIMOTHY GRIFFITH, Clerk. 


[Endorsed :] I hereby admit due personal service this day upon 
the defendant in error, Barbara Merchant, & upon me, as her attor- 
ney, of a copy of the within writ of error. N. Y., Feb. 26,1886. A. J. 
Dittenhoefer, att’y for pl’ff, Barbara Merchant. U.S. circuit court. 
Filed Mar. 10, 1886. ‘Timothy Griffith, clerk. 


4 The people of the State of New York, by the grace of God free 
C.. 8. and independent, to all whom these presents shall come, 
17 Greeting: 

Know ye that we, having inspected the files of the superior court 
of the city of New York, do find there remaining on file a certain 
record and the proceedings (a copy of the whole of which said record 
and the proceedings is hereto annexed) in an action wherein Bar- 
bara Merchant is — and Quebec Steamship Co. is defendant, 
in the words and figures following, to wit: 


THE QUEBEC STEAMSHIP CO. VS. BARBARA MERCHANT. 


5 Affidavit of Merits. 


City AND,CounTy oF NEW York, 88: 


New York Superior Court. 


BARBARA MERCHANT, Plaintiff, 


against 
THe Quk REC STEAMSHIP Company, Defendant. 


A. E. Outerbridge, being duly sworn, doth depose and say that 
he is one of the firm of A. E. Outerbridge and Co., agents of the de- 
fendant herein: that he has fully and fairly stated the casein the 
above action to Wilhelemns Mynders, defendant’s counsel in this 
action, who resides at 46 Garden Place, in the city of Brooklyn, and 
that the defendant has a good and substantial defense upon the 


merits thereof, as he is advised by its said counsel after such state- 


ment made as afuresaid and verily believes — to be true; that the rea- 
son why this verification is not made by the defendant is that it is 
a foreign corporation, none of whose officers are now within this coun- 
try or State or within 100 miles thereof. 

A. E. OUTERBRIDGE. 


Sworn to before me this 23rd day of April, 1884. 
C. S. SIMPSON, 
Notary Public, N. Y. Co. 


6 (Endorsed:) New York superior court. Barbara Mer- 

chant against The Quebec Steamship Company. Affidavit of 
merits. Butler, Stillman, Hubbard, attorneys for defendant, 111 
Broadway, N. Y 


Please take notice that an affidavit of merits, of which the within 


is a copy, was this day filed with the clerk of this court. 
ours, &c., BUTLER, STILLMAN, HUBBARD, 


Attorneys for Defendant. 
New York, 187. 
To pl'ff's attorney. 
Filed April 23, 1884. 
7 Superior Court. Trial Term. 


BARBARA MERCHANT vs. QUEBEC STEAMSHIP COMPANY. 


A. J. Dittenhoefer, for pl'ff; Butler, Stillman, Hubbard, for def t. 
Issue of law & fact. 

To be tried by a jury. 

Noticed ſor Ist Monday of June, 1884. 

Date of issue, April 24, 1884. 

Answer received May 16th, 1884. 


(Endorsed :) 1946. N. V. superior court. Barbara Merchant rs. 
Quebec Steamship Company. Note of issue. 


THE QUEBEC STEAMSHIP CO. VS. BARBARA MERCHANT. 


33 Calendar of Issues of Fact to be Tried by a Jury. 
Superior Court of the City of New York. June Term, 1884. 


Disposition of cause, p. 3. 

Number: 1946. 

Former number: —. 

Parties: Barbara Merchant vs. Quebec Steamship Co. 
Date of issue: Apr’ 24, 1884. 

Attorneys: A. J. Dittenhoefer; Butler, Stillman & Co. 


9 Part III. Before Judge Geo. L. Ingraham. Day Calendar for 
Thursday June 5th, 1884. 


Superior Court. Trial Term. 


2 Monday. 1946. Barbara Merchant — The Quebec Steamship 
Co. A. J. Dittenhoefer; Butler, S. & Co. 


10 Superior Court of the City of New Lork. 


BARBARA MERCHANT vs. QUEBEC STEAMSHIP Coup Ax x. 


To the superior court of the city of New York: 


The petition of Barbara Merchant, the plaintiff in this action, 
respectfully shows to this court— 

That the above-entitled action is an action at law now pending 
in this court; that the summons and complaint were served on the 
4th day of April, 1884; that this action is brought to recover the 
sum of twenty-five thousand dollars, damages sustained by the 

plaintiff, your petitioner, through the neglect of the defendant ; 
| that the complainant alleges that the.defendant is a 
11 foreign corporation created under the laws of Canada and 

a common carrier, and as such carrier owned and con- 
trolled a steamship known as the “ Bermuda,” on board of which 
vessel your petitioner was stewardess; that on the 28th of De- 
cember, 1883, through the negligence of defendant, your petitioner 
while on board of said vessel received severe injuries, to her dam- 
age in the sum of twenty-five thousand dollars, for which sum 
judgment is demanded ; that the defendant served its answer on the 
16th day of May, 1884, denying that your petitioner was injured 
through the negligence of defendant, but averring that such injury 
occurred through the negligence of a fellow-servant of your petitioner 

or that her own negligence contributed thereto, and denies 

12 . your petitioner sustained damages as alleged in the com- 

aint. 

That the matter in dispute in this action is the said sum of twenty- 
five thousand dollars, which said matter in dispute exceeds, exclu- 
sive of costs, the sum or value of five hundred dollars. 

That the plaintiff, Barbara Merchant, was at the time of the com- 
mencement of this action, ever since has been, and now is a citizen 
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of the State of New York, and the defendant, Quebec Steamship 
Company, was at the time of the commencement of this action, ever 
since has been, and now is a foreign citizen, namely, a citizen of 
the Dominion of Canada. 
That this action can be fully and fairly tried and deter- 
13 mined by the circuit court of the United States for the south- 
ern district of New York, in the second circuit. 

That your petitioner has made and is about to and herewith does 
file a bond, with good and sufficient surety, for her entering in 
such circuit court of the United States, to be held in the district 

where this action is pending, to wit, in the southern district 
14 of New York, on the first day of its next session, a copy of 

the record in this action, and for paying all costs that may 
be awarded by said circuit court if said court shall hold that this 
action was wrongfully or improperly removed thereto, and also for 
her appearing and entering special bail in this action, if special bail 
was originally requisite therein, pursuant to the statute in such case 
made and provided. : 

Your petitioner further shows that this action has not yet been 
tried, and this petition and said bond are presented and filed and 
this application is made at the term at which this cause could be 
first tried in this court. 

Your petitioner therefore prays that this action may be removed 
for trial into the circuit court of the United States for the southern 
district of New York (in which said district this action is now pend- 
ing), pursuant to the provisions of the statue in such cases made and 
provided, and that this court proceeded no further in said action. 

No previous application for the order or relief now asked for has 


been made to any other court or judge. 
BARBARA MERCHANT. 
15 A. J. DITTENHOEFER, 


Attorney for Plaintiff (Petitioner). 
Office and post-office address: 71 Broadway, New York city. 


STATE OF New YorK, 1 5 
County of New PForł,, 


Barbara Merchant, being duly sworn, says that she is the plaintiff 
in the above-entitled action and the petitioner named in the fore- 
going petition; that she has.read the foregoing petition and knows 
the contents thereof; that the facts stated in said petition are true 
to the knowledge of deponent,except as to the matter therein stated 
to be alleged on information and belief, and as to those matters she 


believes it to be true. 
BARBARA MERCHANT. 


Sworn before me this 25th day of June, 1884. 
[r. s.] A. A. CAULD WELL. 
Notary Public, N. F. Co. 


e e . Lee ee Lee ee Ne 
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16 (Endorsed:) N. V. superior court. Barbara Merchant, 

plaintiff, against Quebec Steamship Co., defendant. Petition. 
Removal. A. J. Dittenhoefer, att’y for plaintiff, 71 Broadway, New 
York. To —— ——, attorney for —. Due service of a 
copy of the within is hereby admitted. Dated ——. Filed June 
26,1884. —— — , att’y for — ——. Ordered to be filed June 
26, 1884. Jno. Sedgwick, judge. 


17 Know all men by these presents that we, Barbara Mer- 
chant, now residing at Long Island City, in the State of New 
York, and Jonas Sonneborn, of No. 333 West 58th St., in the city, 
county, and State of New York, surety, are held and firmly bound unto 
Quebec Steamship Company and its successors in the penal sum of 
five hundred — lawful money of the United States; for which 
payment, well and truly to be made, we bind ourselves, our and 
each of our heirs, executors, and administrators, jointly and sev- 
erally, firmly by these presents. 
Given under our hands and seals this 25th day of June, 1884. 
The conditions of this obligation are these: The said Barbara 
Merchant being about to and having applied now to the superior 
court of the city of New York to remove a certain action now pend- 
ing in said court, wherein the said Barbara Merchant is plaintiff, 
and the said Quebec Steamship Co. is defendant, from the said su- 
rior court of the city of New York to the circuit court of the 
nited States for the southern district of New York : 
Now, therefore, if the said Barbara Merchant shall enter in 
18 the said circuit court of the U. S. for the southern district of 
New York, on the firet day of its next session, a copy of the 
record in said action or suit, and shall pay all the costs that may be 
awarded by said circuit court if said court shall hold that such suit 
was wrongfully or or pers removed thereto, and shall also appear 
and enter special bail in said circuit court in such suit if special bail 
was originally requisite therein, then this obligation shall be void ; 
otherwise to remain in full force and effect. 
BARBARA MERCHANT. 
JONAS SONNEBORN. 


19 StaTe OF New York, N 8 
City and County of New Pork, 


Jonas Sonneborn, being duly sworn, says that he is the surety 
named in the foregoing bond, and that he is a resident and house- 
holder in the State of New York, and is worth double the amou-t 
specified in the foregoing bond over and above all debts and lia- 
bilities which he owes or has incur-ed and exclusive of property ex- 
empt by law from levy and sale under an execution. 

JONAS SONNEBORN. 


Sworn to before me, June 25th, 1884. 
[DI. s.] A. A. CAULD WELL. 
Notary Public, M. F. Co. 


rN 


rN 
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SraTe or New Lonx, * f 
City and County of New Pork, 


On this 25th day of June, 1884, before me personally came Bar- 
bara Merchant and Jonas Sonneborn, to me personally known, and 
known to me to be the individuals described in and who executed 
the foregoing instrument, and they severally acknowledged to me 


that they executed the same. 
20 Ir. s.] A. A. CAULD WELL, 
Notary Public, N. F. Co. 


21 [Endorsed :] N. V. superior c’t. Barbar- Merchant, plain- 

titf, against Quebec Steamship Co., defendant. Bond on re- 
moval to U. S. circuit’ court. A. J. Dittenhoefer, att’y for pl'ff, 71 
B'way, New York. To ——, attorney for —— ——. Due 
service of a copy of the within is hereby admitted. Dated ——. 
Filed June 26,1884. —— ——, attorney for —. Within 
bond is hereby approved and ordered to be filed. Dated June 26, 
1884. Jno. Sedgwick, judge. 


22 All which we have caused by these presents to be exempli-ed 
and the seal of the superior court of the city of New York to 

be hereunto affixed. 
Witness John Sedgwick, — — chief and 1 judge of our 
said court, at the city hall of the city of New York, this 27th day of 


June, A. D. 1884. 
THOMAS BOESE, Clerk. 


Superior Court of the City of New York. 
BARBARA MERCHANT against QUEBEC STEAMSHIP Co. 


—, John Sedgwick, presiding judge of the superior court of the city 
of New York, do hereby certify that Thomas Boese, whose name is 
subscribed to the preceding exemplification, is the clerk of the 
superior court, duly appointed and sworn, and that full faith and 
credit are due to his official acts. I further certify that the seal 
affixed to the said exemplification is the seal of the said superior 
court of the city of New Vork, and that the attestation thereof is in 
due ſorm of law. 

Dated New York, June 27th, 1884. 

JNO. SEDGWICK, 


Chief and Presiding Judge of the 
Superior Court of the City of New York. 


23 State oF New YorK, \ wee 
City and County of New York, : 


I, Thomas Boese, clerk of the superior court of the city of New 
York, do hereby certify that John Sedgwick, whose name is sub- 
scribed to the preceding certificate, is the chief and presiding judge 

an 


of the superior court of the city of New York, duly elec 
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sworn, and that the signature of said justice to said certificate is 
genuine. 
In testimony whereof I have hereto set my hand and affixed the 


seal of the said court this 27th day of June, 1884. 
DI. s.] THOMAS BOESE, Clerk. 


[Endorsed :] New. York superior court. Barbara Merchant against 
Quebec Steamship Com-any. Exempli-ed copy of record. U. S. cir- 
cuit court. Filed June 27, 1884. Timothy Griffith, clerk. 


24 Summons. 


Superior Court of the City of New York. 


BaRBARA MERCHANT, Plaintiff, 
; against 
QuEBEc SreaMsHIP ComPANy, Defendant. 


To the above-named defendant : 


‘You are hereby summoned to answer the complaint in this action 
and to serve a copy of your answer on the plaintiff’s attorney within 
twenty days after the service of this summons, exclusive of the day 
of service, and in case of your failure to appear or answer judgement 
will be taken against you by default for the relief demanded in the 
complaint. a 

Dated New York, April Ist, 1884. 

A. J. DITTENHOEFER, 


| N- Attorney. 
Office or post-office address: No. 291 Broadway, New York city. 
2 Superior Court of the City of New York. 


BARBARA MERCHANT vs. QUEBEC STEAMSHIP Co. 


The plaintiff, complaining of the defendant, alleges as follows, on 
information and belief: 

First. That at all the times hereinafter mentioned the defendant 
was and still is a foreign corporation, created under and by virtue 
of the laws of the Dominion of Canada, carrying on the business of 
a common carrier of passengers and freight by water. 

Second. That the said defendant, in their said business as such 
common carrier, was the owner and had control of a line of steam- 

ers plying between this State and West Indies, and, among others, 
the steamship known as the “ Bermuda,” of which vessel the plain- 
tiff was stewardess, in the employ of the defendant. 

Third. That on the 28th day of December, 1883, the plaintiff, 
while lawfully on board of said vessel “ Bermuda” and while in 
the discharge of her duties as stewardess as aforesaid, fell froin the 

deck of said vessel into the water, severely injuring herself, 
26 solely because of the defendant’s negligence in wrongfully, 
improperly, and negligently fastening the railing or guard 
around said vessel. 
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Fourth. That said aceident oceurred through the negligence of 
= — and without any fault or neglect on the part of the 

aintiff. 
. Fifth. That by said accident plaintiff was severely bruised and 
injured and confined to her bed for several weeks and is still con- 
fined to her room, suffering great bodily and mental pain, and since 
said time she has been and still is — to attend to her business, 
and was compelled to and did expend a large sum of money for 
medical attendance and medicines, and will be compelled to incur 
expense for future attendance and medicines. 

Sixth. That by reason of the premises plaintiff has sustained dam- 
ages in the sum of twenty-five thousand dollars. 

Wherefore plaintiff. demands judgement against the defendant for 
the said sum of twenty-five thousand dollars, besides the costs and 


disbursements of this action. 
A. J. DITTENHOEFER, 
Attorney for Plaintsff. 
Office address: 291 B’way, New York city. 


27 Lone ISLAND City, \ ine 
County of Queens, : 


Barbara Merchant, being duly sworn, says that she is the plain- 
tiff herein and knows the contents of the foregoing complaint; that 
the same is true of her own knowledge, except as to the matters 
therein stated to be alleged on information and belief, and as to 
those matters she believes it to be true. 

BARBARA MERCHANT. 


Sworn to before me this 29th day of March, 1884. 
| H. H. RASSALYEA, 
Notary Public, Queens Co. 


28 [ Endorsed :] New York superior c’t. Barbara Merchant, 

plaintiff, against Quebec Steamship Co., defendant. Sum- 
mons and complaint. A. J. Dittenhoefer, att’y for plaintiff, 291 
B’way, New York. To —— ——, attorney for —— —. Dre 
service of a copy of the within is hereby admitted. Dated ——. 
„attorney for —— ——. U. S. circuit court. Filed June 
27, 1884. Timothy Griffith, clerk. 


29 Superior Court of the City of New York. 


BaRBARA MERCHANT, Plaintiff, 
against 
QueBec SteamsHip Company, Defendant. 


The defendant above named, by Butler, Stillman & Hubbard, its 
attorneys, answers the complaint of the above-named plaintiff as 


follows: 
First. The defendant admits that at all the times mentioned in 
the complaint it was and still is a corporation, created under and 


2—264 


— 
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by virtue of the laws of the Dominion of Canada, carrying on the 
business of a common carrier of passengers and freight by water. 
Second. The defendant admits that it was the owner and 
30 had control of a line of steamers plying between the city of 
New York and the West Indies, and that the steamship 
“Bermuda” was one of the steamers of that line, and that the 
a was einployed upon said steamship “ Bermuda” by the de- 
endant as stewardess. 

Third. The defendant, upon information and belief, admits that 
on the 28th day of December, 1883, the plaintiff fell from the deck 
of said vessel into the water, and that she sustained injuries thereby. 

Fourth. Defendant denies each and every other allegation in said 
complaint contained. 

Fifth. For a further, separate, and distinct defence to the 

31 matters and things in said complaint set forth the defendant, 

upon information and belief, avers that the fall of said plain- 

tiff and the injuries sustained thereby were due solely to her own 

negligence or the negligence of her — or that her own 
negligence contributed thereto. 

Wherefore the defendant demands that the complaint be dismissed 


with costs. 
BUTLER, STILLMAN & HUBBARD, 
Defendant's Attorneys. 
City AND County or New YORK, 88: 


A. Emilius Outerbridge, being duly sworn, de and says that 
he is one of the firm of A. E. Outerbridge & Company, agents in 
New York of the defendant; that he has made the foregoing answer 
and knows the contents thereof, and that the same is true of his own 

knowledge except as to those matters stated to be alleged upon 
32 information and belief, and as to those matters he believes it to 

be true; that deponent’s information is derived from a care- 
ful inquiry made into the facts attending the matters set forth in the 
complaint and reports made to him by the officers of said steamship, 
and that he believes the enquiry to have been thorough and the 
reports true, and that his belief as to the matters set forth in said 
answer is based upon such information ; that the principal office of 
the defendant is in Quebec, and that its officers there reside, and 
that none of them are now within this county or State or within 
one hundred miles thereof. Wherefore this verification is made by 

deponent instead of one of the officers of the defendant 


33 Deponent further says the defense of this action is directed 


and authorized by the defendant. 
A. EMILIUS OUTERBRIDGE. 


Sworn to before me this 16th day of May, 1884. 
Panag ag 
olar ic, Ki 0 
Cert. in N. Y. Co. e 


(Endorsed :) Superior court of the city of New York. Barbara 
Merchant ag’st Quebec Steamship Company. Copy. Answer. But- 
ler, Stillman & Hubbard, att ys for def t, 111 Broadway, N. v. 
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34 U. S. Circuit Court, Southern District of New York. 


BARBARA MRCHANr. Plaintiff, 
1 against 
THe QueBec STEAMSHIP Company, Defendant. 


You will please enter our appearance in this action as attorneys 
for the defendant. 
Yours, &c., 
BUTLER, STILLMAN & HUBBARD, 
Defendant's Attorney-. 
N. Y., July 8th, 1884. 


To Timothy Griffith, Esq., clerk U. S. circuit court, S. D. of N. Y 


35 [Endorsed :] U. S. circuit court, S. D. of N. V. Barbara 
Merchant, plaintiff, vs. The Quebec Steamship Company, de- 
fendant. Notice of appearance. Butler, Stillman & abbard, def ls 
ae. U.S. circuit court. Filed Jul. 8, 1884. Timothy Grif- 
th, clerk. 


354 United States Circuit Court, Southern District of New York. 
BARBARA MERCHANT vs. QUEBEC STEAMSHIP COMPANY. 


This action having been originally commenced in the supreme 
court of the city of New York and having been regularly removed 
therefrom into this court by the filing of a bond and petition for such 
removal, pursuant to the statute in such case made and provided, 
and the plaintiff having this day duly entered and filed an ex- 
emplified copy of the record in this cause in this eourt, and the 
said plaintiff appearing in this court by A. J. Dittenhoefer, her at- 
torney, it is, on motion of said plaintiff’s attorney, ordered that this 
action proceed in this court as if originally commenced herein by 
origina 22 and that the clerk of this court enter the appear 
unce of the plaintiff herein by A. J. Dittenhoeſer, her attorney. 


Dated June 27, 1884. 
n A. J. DITTENHOEFER, 
Plaintiff's Attorney. 


36 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms in the city of New 
York on Tuesday, the tenth day of February, in the year of our 
Lord one thousand eight hundred and eighty-five. 
Present: The Honorable Alfred C. Coxe, sitting as circuit judge. 


BARBARA MERCHANT vs. THE QuEBEC STEAMSHIP CoMPANY. 


Now comes the plaintiff, by A. J. Dittenhoefer, Esq., her attorney, 
and moves the trial of this cause; likewise comes the defendant, b 
Butler, Stillman & Hubbard, its attorneys. Thereupon a jury is 
empaneled and the cause proceeds to trial. After hearing the evi- 
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dence of the parties, the argument of counsel, and the instructions 

of the court, the jury retire, and on their return render a verdict, 

whereby — find for the plaintiff in the amount of five thousand 
dollars. 

37 On motion of counsel for defendant, it is ordered that de- 
fendant have a stay of all proceedings on said verdict pending 

argument of and decision on the motion for a new trial herein. - 


A copy. ; 
TIMOTHY GRIFFITH, Clerk. 
H. H. M. 
38 At a stated term of the circuit court of the United States 


for the southern district of New York, in the second circuit, 
held at the United States court-rooms, in the city of New York, on 
the 3rd day of February, 1886. 
Present: Hon. Alfred C. Coxe, judge. 


BARBARA MERCHANT vs. THE QUEBEC STEAMSHIP COMPANY. 


The issues in this action having come on to be tried before Hon. 
Alfred C. Coxe, judge of this court, and a jury, and the jury having, 
on the 11th day of February, 1885, rendered a verdict in favor of 
the plaintiff and against the defendant for the sum of $5,000, and 
the defendant h-ing thereupon moved, on the minutes of the judge, 
for a new trial on the ground that the verdict is against the weight 
of evidence and contrary to law, and the court having entertained 

the motion, and after hearing William Allen Butler, Esq., of 
39 caunsel for the defendant, in support of the motion, and A. 

J. Dittenhoefer, Esq., of counsel for the plaintiff, in opposition 
thereto—now, on motion of A. J. Dittenhoefer, attorney for the plain- 
tiff, it is— 

Ordered that said motion be, and the same hereby is, denied, on 
condition that the plaintiff enter judgment against the defendant 
for the sum of $5,000, the amount of the verdict rendered by the 
jury, together with interest thereon from the date of rendition of 
said verdict, and the cost of this action. 

ALFRED C. COXE. 


Notice of settlement of this order waived. 
BUTLER, STILLMAN & HUBBARD. 


Endorsed: U.S. circuit court, southern district of N. V. Barbara 
Merchant, plaintiff, ag’st The Quebec Steamship Co., defendant. 
Order. A. J. Dittenhoefer, att’y for pl'ff. 71 B'way, N. V. U. 8. 
circuit court. Filed Feb’y 3, 1886. Timothy Griffith, clerk. 


40 United States Circuit Court, Southern District of New York. 
BARBARA MERCHANT vs. QUEBEC STEAMSHIP Co. 


The issue in this action having come on to be tried before Hon. 
Alfred C. Coxe, judge of this court, and a jury, and the jury having, 
on the 11th day uf February, 1885, rendered a verdict in favor of 
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the plaintiff and against the defendant for the sum of five thousand 
dollars, and the defendant having moved on the minutes of the 
judge for a new trial on the ground that the verdict is against the 
weight of evidence and contrary to law, and an order having there- 
after been duly entered on the 3rd day of February, 1886, denying 
the said motion for the said new trial on condition that the plaintiff 
enter,judgment herein against the said defendant for the amount of 
the verdict, with interest thereon from the rendition of s’d verdict,. 
besides the costs of this action, and the costs having been duly 
taxed at the sum of sixty and P dollars ($60.25), on motion of A. 
J. Dittenhoefer, plaintiff’s —, it is adjudged that the plaintiff, 

Barbara Merchant, recover of the defendant, The Quebec 
41 Steamship Company, the sum of five thousand dollars ($5,000), 

the amount of the dumages awarded by the jury; three hun- 
dred and six dollars ($306), interest thereon from the date of the 
rendition of the verdict of the said jury, together with sixty and 
yor dollars ($60.25) costs; in all, the sum of five thousand three hun- 

red and sixty-six and 45, dollars ($5,366.25). 
Judgment signed this 20th day of February, A. D. 1886. 
JOHN A. SHIELDS, 
Deputy Clerk. 


42 [Endorsed :] United States circuit court, southern district 
of New York. Barbara Merchant, plaintiff, against Quebec 

Steamship Company,defendant. Original judgment. A.J. Ditten- 

hoefer, att’y for — 71 Broadway, N. Y. To , att’ 


or — ——. 


ue service of a copy of the within is hereby ad- 
mitted. Dated —. ———-,att’y for —. U.S. circuit 
court. Filed Feb. 20, 1886,2 p.m. ‘Timothy Griffith, clerk. 


(Here follows diagram marked p. 43.) 


44 It is hereby consented and agreed that this plan be inserted 
in the record, to be transmitted in the case of Merchant v. 
Quebec S. S. Co. to the Supreme Court instead of the original plan. 
N. Y., Feb. 27th, 1886. 
A. J. DITTENHOEFER, VF Atty. 
BUTLER, STILLMAN & HUBBARD, 
Def ts Att’ ys. 


45 Circuit Court of the United States for the Southern District of 
New York. 


BARBARA MERCHANT, Plaintiff, 
against 
THE QUEBEC STEAMSHIP CompPANy, Defendant. 


And now, on this day, to wit, the 10th day of February, 1885, 
before the Honorable Alfred C. Coxe and a jury, at a circuit court 
held in the city of New York, in said southern district of New York, 
came as well the said defendant and its attorneys and counsel as the 
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said plaintiff and her attorney and counsel, and the jurors, being 
called, likewise came, and after being elected, tried, and sworn to try 
the issues joined in this action, the — to maintain and prove 
the issues on her part, produced and called tlie following evidence 
and witnesses, to wit: 


BARBARA MERCHANT, plaintiff, who testified : 


I reside on Seventh street, Long Island City. I am a widow, and 
have been such for seven or eight years. My lhusband’s name was Al- 
exander Merchant. He died Jul 7th, 1877, in Glasgow, Scotland. I 

have not been married since. My occupation since the death of my 

husband has generally been that of a stewardess. I was four 

46 years and a half stewardess on the National Line; I was on - 

that line four months, and after that I joined the West In- 
dies Line. I was about eighteen months in theiremploy when I was 
hurt. The West India Line is the Quebec Steamship Line. I was 
stewardess on the “ Bermuda,” a steamship belonging to that Com- 

pany. It plied between New York and eight West India ports. I 

was on the “ Bermuda” as stewardess about eighteen months. An 

accident occurred to me on the “ Bermuda,” while we lay off one 

of the ports of Spain—Trinidad. On the 28th of December, 1883, 
we arrived, as near as [ can tell, at four o’clock in the evening and 

the accident occurred to me somewheres about five. The steamers 

did not run up to the port at Trinidad; they anchored off some dis- 

tance from the port and the passengers were carried by row-bouts, 

or little boats, from the steamer to the port. On this 28th day of 

December the “ Bermuda” lay off the port. Some passengers by the 

name of Harrison had been taken off from the steamer by this little 

boat into the port on that day. They had been taken off the steamer 

and rowed into the port. As stewardess my duty was to look after 

the ladies, attend to all their wants, see that their rooms were always 

in perfect order, and after they were gone to take charge of all the 
soiled and unclean linen. 

47 Q. And it was your duty to empty the slops? 

A. Yes, sir; belonging to any lady’s room. 

. What were your orders in that regard, as to emptying this 
refuse ? 

A. To put nothing but water in any of the bath- rooms; any- 
thing else, throw over the side. 

Q. In the discharge of that duty, were you doing anything on 
the day at the time this accident occurred ? 

A. Yes, sir; I was attending to 

Q. Please state slowly what you were doing. 

A. I was stripping the linen in the ladies’ rooms; also emptying 


slo 

A Please state what you did when this accident occurred. 

A. I took a pail of slops out, which was filled with torn envelopes 
and orange peeling. When I looked into the pail I says, that won’t 
do to put that down the bath-room. When I met with the accident 
I had stripped the linen from the ladies’ beds, and it is my duty 
to empty all slops belonging to ladies’ rooms. When I went to 
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empty this slop there was torn-up envelopes and orange peeling in 
the pail, and we were allowed to throw nothing down the bath-room 
but water, so, of course, I threw it over the side, as it was a usual 
thing for me to do. | 

Q. Please state when you got hold of these pails containing slop 
where you were. 

A.. I was in the ladies’ room. 

Q. ‘When you got this pailful of slops what did you do? 

A. I stepped out in a small passage, and from there there is a 
dour goes out and fuces this railing. When I went out with the 
slons and fell overboard I both felt and seen the rails go with 

me. 
48 Q. You went with these slops in the direction of the rail, 
and in throwing the slops over the rail the rail went and 
you went with it? 

A. Yes, sir. 
. (Showing witness a paper marked Plaintiff's Exhibit No. 1 
for identification.) Look at this diagram, if you please, Mrs. Mer- 
chant. Will vou show tothe court on this diagram where you were— 

where you came from with that pail ? 

A. I was in this(indicating on diagram) room towards the aft part 
of the ship. I stepped out of this small passage-way here (indica- 
ting), and out that door against these rails. 


The paper shown to witness is offered in evidence and marked 
Plaintiff's Exhibit No. 1, of this date. 
Q. After falling overboard what do you remember. What were 


you conscious of when you fell? | 

— I knew I was going, and there was a small boat lying under- 
neath. 

Q. Did you see that small boat? 

A. Yes, sir; and it flashed across my memory if I could only get 
over that boat I might have a chance for my life. 

Q. Did you fall through that opening where those rails were ? 

A. I did; yes, sir. 

Q. How long were you in the water? 

A. That I cannot say. | 

Q. What do you remember occurring, if anything, when you were 
in the water—hearing or seeing ? 

A. The first thing I could remember after coming to my senses 
was a man by the name of John Conway spoke to — and said: 
„Stewardess, don’t grab me.” 

Did you hear that when you were in the water? 

2 aan sir. 

id you recognize the voice? 
A. Yes, sir ; I recognized the voice. 


49 By a juror: 


Q. Did the rail stanchion go? 
A. No, sir; I believe not; I only saw the rails go. 
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By plaintiff’s counsel : 


Q. What was the condition of the rail as you saw it? 

A. The rails were there. 7 

Q. How were they ? 

— They — to be all right; I didn’t go up and examine 
them. 

Q. But as you glanced at them they appeared to you all right? 

A. Yes, sir. 

Q. They appeared to be in proper position ? 

A. Yes, sir; as far as I could see. 

Q. Now, after hearing the voice after you were in the water, what 
is the next thing you recollect? 

A. I recollect them taking me in a small boat and pulling me in, 
but I can’t say who it was exactly, because there was three or four 
there; among them a negro or two. 

Q. Of course, you don’t remember how long you were in the 
water? 

A. No, sir; I do not. 

Q. When they took you out—when do you recollect anything 
after taking you out of the water? 

A. I recollect all. 

Q. State what occurred, then, after they took you out of the water. 

A. They got me into the small boat and took me and carried me, 

three or four of them, but I can’t say who they were; among 

50 them was the chief steward of the ship. Mr. Devoe was 
chief steward and Mr. Burns the chiefengineer. I was helped 

to bed, and they sent for a doctor, and a colored doctor came from 
Trinidad. He told them to put ice bandages on my knee. I don't 
remember the name of the doctor. I cannot remember whether in 
falling forward I struck the boat or not. Bandages were applied to 
my knee. No other doctor was called in then until we got to St. 
Lucius. I remained in bed all the while. I had to because I was 
so hurt I couldn’t do anything for myself. I could move, but it was 
very painful. When I got to St. Lucius another doctor was called 
a white doctor; I do not know his name. He ordered liniment for 
my knee and gave me some medicine to take inwardly. From St. 
Lucius we went to Martinique, and the non to New York. During 
all the voyage I was confined to bed. It was about sixteen days 
from the day I was huri until we reached New York. Then I was 
taken homeinacarriage. The chief steward took me home to Long 
Island City. Dr. James Day attended me and prescribed for me— 
rescribed a liniment which I am still using. I did not leave my 
until about the end of April; was obliged to remain in bed 
during that time on account of the injury. I could hardly move 
myself. I still suffer much pain; cannot work as I did before; in- 
jury has left me with a limp. I didn’t limp before this accident 
occurred. There had been no injury or defect in my knee. My left 
knee was injured by this accident. I had never had any injury or 
any defect in any limb before. I cannot go down-stairs properly 
without hopping down; going upstairs I can do a little better. 
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51 I still suffer pain. I have two children—one nine and one 
thirteen years of age—who are dependent on me for support. 
I have been unable to do any work since this accident occurred— 
none at all. My compensation as stewardess was sixteen dollars a 
month, but then it was the perquisites and not my wages that made 
me money. My perquisites amounted to as much as wages, and I 
had my -board free and my sleeping accommodations free. My 
children are living with my mother, in Long Island City. 
Q. Now, how fur, Mrs. Merchant, is the distance from where you 
enter the deck from the passage-way to that railing ? 
A. I cannot say. | 
Q. Describe it. Say you were sitting on that chair (witness box) 
and this is the railing, about how far would it be? 
A. It is about two feet, I should think. 
Q. What sort of day was it? 
A. It was raining. 
Q. Bright or dark? 
A. Dark day. 
Q. And in — in the neighborhood of five o clock, you say ? 
A. Yes, sir. 
Q. The way you went, was that the nearest and proper way to go 
to empty that pail of slops? 
A. Yes, sir. 
Q. By whom were you employed ? 
A. By the steamship company. I have paid some money to 
52 the doctor and he has rendered me bills. The exact amount 
I do not remember, or the amount | paid for medicines. 


Cross-examined by defendant’s counsel : — 


Q. Do I understand you to say that those three rails all had left 
their places ? 

A. The four rails left their places. 

Q. There were four rails that left their places? 

A. Yes, sir. 

Q. Are you certain of that? 

A. I am certain; I seen the rails go and felt them. 

Q. You saw all four rails go when you were in the act of falling? 

A. That I could not say ; I seen the rails go and felt them. 

Q. How many did you see go? 

A. It was done so quick I could not notice. 

Q. Then you don’t know whether the fourth one or whether only 
the top rail went? . 

A. Oh, there was more than one rail. 

Q. That you are sure of? 

A. Iam; more than one; I didn’t notice, but there was more 
than one rail went, I know. 

Q. Did you attempt to save yourself? 

A. I tried to save myself as much as I could. 
53 Q. What did you do with that object; can you remember? 
A. The rails went; I went in head first; I thought there 

would 33 of my life if I got over this small boat. 
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* Do you remember doing anything to prevent tumbling over- 
rd? 

A. I couldn't do anything. 

Q. Well, you don't remember doing anything, do you? 

A. I didn’t have any chance. 

Q Why didn’t you have a chance? | 

A. Because it went away so quick. 

Q. Do you think that if you didn’t have chance enough to try to 
save yourself that you had a chance to count the rails that flew 
loose ? 

A. No, sir. 

Q. You didn’t have that chance? 

— sir; I didn’t have a chance to save myself, it went so 

uick. 
5 Q. You say you didn’t have a chance to save yourself because you 
went so —4— do you mean to say to this jury that you had a 
chance to count those rails that were loose? 

A. No, sir; but I could see that there was more than one rail. 

Q. How did you see that? 

A. It flew outward. 

Q. And while you were in the act of falling you saw there were 
more than one of these rails that flew outward ? 

A. Yes, sir; but I can’t say how many; there were more than 
one. 

Q. Do you remember which you observed first—the presence of 
the small boat or the flying out of the rails? 

A. I seen the rails go out. 

Q. Which did you observe first—the rails or the small boat ? 

A. Of course, the rails. 

Q. That is what you saw first? 
54 A. Yes, sir. 

Q. You are not confusing what you saw with what you 
felt; did you feel the rails or see them ? 

A. I felt the rails and saw them, both. 

Q. Now, this small boat was directly under these rails, I under- 
stand ? N 

A. Yes, sir. 

Q. And that you noticed? 

A. Yes, sir. 

Q. The impression went through your mind that if you went clear 
of that boat there would be a chance for your life? 

A. Yes, sir. 

Q. Do you know whether you hit the boat or not ? 

A. That I can’t say. ) 

Q. Do you know whether you struck the water first; don’t you 
remember which you struck—whether vou struck the boat or the 
water? 

A. No, sir. 

Q. This colored doctor that came on board that prescribed ice 
bandages ; did I understand you right? 

A. Yes, sir. 
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Q. How long did you follow that treatment of your knee—of ice 


* 

A. Until I got a change. 
Q. What do you mean by a change? 
A. Until I got a change of doctors at St. Lucius. 
Q. Then you discontinued, didn’t you ? 


A. . sir. 
Q. y did you discontinue it? 
A. Because this other doctor ordered a liniment for me. 


> 
: Q. How many days was that that you were using these ice band- 
ages on your knee ? 

A. Well, I should judge about three or four days. 

Q. Did you keep it constantly bandaged with ice? 
55 A. Well, as constantly as I could in the place I was in. 

Q. You say this was about five o’cloek, — and in 
Trinidad? 

A. Yes, sir. a 

Q. How light was it? 

‘ 3 — I should judge, what it was last night about five o’clock— 
ull day. 

Q. You could see without any difficulty the rail, could you ? 

A. Oh, yes, sir; I could see. 

Q. And see objects at a distance ? 

A. No, not very far; it was hazy and dull; to look toward the 
shore was hazy and dull. 

Q. How long had you been on this steamer; eighteen months, I 
understood you to say ? 

A. About eighteen months. 

And this place was perfectly familiar to you? 

A. I don’t ever remember seeing that place opened before. I 
think that was a new place made, because the ship was altered that 
voyage. 

Q. Are you certain about that? 

A. I am not certain. 

9 What makes you think the ship had been altered there at that 
place? 

A. That I don’t know. 

Q. You just said you thought it had been altered; what makes 
you think it had been altered? 

A. I heard it said that that new gangway had been put there to 
let foot ngers off along the forward part of the ship. 

5 When did you hear that said? 


A. Some time that trip. 

Q. Do you mean to be understood as saying that this same arrange- 
ment hadn’t been there all the time you had been on that ship? 

A. That I could not say. 

Q. Hadu't you observed it before that day? 

A. Never observed that place open before that. 

Q. Had you observed it could be opened ? 

56 A. No, sir; I never observed that it could be opened. 
Had you never seen it open? 
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A. No, sir; I don’t remember ever seeing it open. 

Q. Did you say something about discharging a family that day ? 

A. Yes, sir; a family by the name of Harrison, and their baggage 
was put through there that day. 

Did you see it? 

Ves, sir; I seen the baggage going through. 

. Then you had seen this before? 

. Oh, yes; I had seen it that day. 

Lou knew the opening was there? 

Ves, sir. 

You knew these hooks were there ? 

r 

. You saw how it opened? 

Ves, sir. 

. Had you never noticed it until that day ? 

. I never noticed it realiy until that day when I seen the bag- 
gage going out, because I had never seen it put out there. 

. Had you never emptied slops there ? 

A. Yes, sir; all voyages. 

Q. All voyages? 

A. Yes, sir; all voyages. 

Q. Do you mean to say that, although you emptied slops right in 
that spot, you went directly to that spot voyage after voyage and 
didn’t notice those bars? 

A. No, sir; the ship was altered that vovage and the gangways 
were put on deck. 

Q. That voyage, day after day, you emptied slops there ? 

A. Yes, sir; when I needed to go. 

Q. How often did you need to go? 

A. Twice a day. 

Q. — tates a day you emptied the slops right in this particular 

place? 
57 A. No, sir; not unless there was something that wouldn’t 
o down the closet. 

Q. How often? 

A. Maybe every day: I can’t remember. 

— maybe every day you emptied slops at that particular 
place 

A. Yes; when need be; when I couldn't put it down the closet I 
often went there. 

Q. And you never had noticed that these bars there were bars 
that would open until you saw that baggage removed ? 

A. No, sir. 

Q. When ple went off that ship at these ports they went in 
small boats from the ship, didn’t they ? ä 

A. Ves, sir; all passengers did. 

Well, you have seen them often disembark from the ship, 
have you not? 

A. Ves, sir. ä 

Q. Now, let me see if I can refresh your memory a little; didn’t 
they always go from this gangway into the small boats ? 


Or 
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A. No, sir. 

Q. Isn’t that the gangway where the ladder was put down to enable 
them to get into the small boat ? 

A. No, sir. 

Q. Where was that gangway ? 

A. Forwards; towards the middle of the ship. 

Q. And then this was the usual place where people disembark, 


you ay! 

A. No; I never had seen any one disembark from there. 

Q. I don’t mean the gangway ; when they disembark by means 
of a ladder and a small boat, I ask you if this wasn’t the place where 
they always went to get into the small boat? 

A. No, sir; they went forward. 

Q. How did this place differ from the one forward—wider or nar- 
rower? 

A. I can’t say; I never examined. 
58 Q. Had you never seen it? 
A. I bad seen it. 

Q. Had you never seen it open when = were getling on? 

A. I never noticed. I had seen it, but I never noticed particularly 
whether it was the same width or not. 

Q. Now, when you came to New York I suppose you didn’t stay 
on the steamer all the time? 

A. No, sir. 

Q. This aperture was quite well aft on the steamer—this place in 
the rail? 

A. It was in the aft part of the — 

Q. Wasn't that the place from which the gangway was always 
used that led to the dock when that steamer was in port? 

A. Yes, sir. 

Q. Hasn’t that always been the case? 

A. No; I don’t remember it; not the place I went through. 

Q. The place — went through? I ask you if that was not the 
place that was always used when that steamer lay in this port for 
the gangway to pass down from the ship to the dock ? 

A. No, sir. 

Q. You never had seen it so used in this port? 

A. No, sir. i 

Q. Now, tell me who it was that told you that this ship had bee 
altered so recently. 

A. I cannot remember. 

Q. Can you remember distinctly that it was on that trip? 

A. It must have been that trip, because that was the first trip that 
the * was altered. 

Q. You say it must have been that trip? 

A. It must have been that trip. . 

Q. You say now it was the first trip that the ship was altered ; 
do you mean the rail or the eabins? 

A. The cabins were altered. 

4 + I don’t understand you now that that rail had been altered, 
ol? 
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A. I heard some one say that that railing had been altered so 
that the passengers could come up aft and the steerage passengers 


forward. 

Q. How long were these railings? 

A. I can’t tell you. 

Q. I suppose you signed shipping articles, did you not? 

A. I signed my name to a book; yes, sir. 

. Didn't you sign shipping articles? 

A. I believed them to be shipping articles. 

Q. And you signed them as shipping articles? 

A. Yes, sir. 

2 You have participated in salvage given to this ship, haven’t 
ou 


A. Yes. 
59 , a. You think between the rail and door was only two 
eet ; 


y 


A. As near as I can tell; I never measured it. 

Q. Now, when you went to empty these slops, did you lean against 
this rail ? 

A. I had to lean there; I had to lift the pail up. 

Q. Was there any need of you emptying it over the rail? 

A. Yes, sir; I couldn't put it through the rail. 

Q. How wide apart are those rails? 

A. Not wide enough for a pail to go through. 

Q. I would like to know how high that rail was. 

A. Just about that height. (Witness indicates the height by com- 
—— her height). 

Q. Please stand up. 

A. Just about that height, as near as I can tell you (indicates). 

Q. Well, there were four of those rails. Was there any objection 
to emptying those slops through those rails? 

A. T — et the pail through those rails. 

Q. Only the slops wanted to go overboard. 

A. I couldn’t get the pail through the rails. 

Q. You could empty the slops through the rails, couldn't you? 

A. Yes; but it would get against the ship’s side, wouldn’t it? 
You must keep the slops away from against the side of the ship. 
oy say you couldn’t lift that pail without leaning against 
the rail? N 

A. Oh, no; I could stand back, but I had to go up there to throw 
it; I was sure to come against the rail when I threw it. 

. Which shoulder? 

A. Throw that way (indicating); right shoulder. 


Redirect by plaintiff’s counsel : 


Q. Please state whether while you were in the water you had any 
sensation as to anything having occurred to you. 
60 A. — first thing I remember? 


Q. Yes. 
A. Well, the sensation I had when I came to my senses was that 
my leg had been taken off, because there were lots of sharks. 


— 


—— 


THE QUEBEC STEAMSHIP CO. VS. BARBARA MERCHANT. 23 


Q. Was that while you were in the water? 

A. That is while I was in the water; yes, sir. 

Q. (Showing witness a small model of rails). Now, look at this. 
Is that about the way in which those rails and that opening was 
formed on the ship? 

A. As near as I can tell; it looks very like it. 

Q. When in order they were fastened in these hooks? 

A. They ought to be fastened in those hooks properly. 


By the Court: 


Q. State how you went up against the rail. 
A. I — — out of the door and went against the rail with the 


slops, and they seemed to fly up (witness indicates). 
One end? 
A. One end; yes, sir. 
The Court: you maintain that this is an improper construc- 


tion ? 
PLAINTIFF’s CouNSEL: No. 


By plaintiff’s counsel : 


61 What was the appearance of those rails when you went 
to empty that pail? 
A. They seemed all right. 
Q. In their places ? 
* They seemed to be in their places; I didn’t go out and feel 
them. 


Recross by defendant’s counsel : 


Q. You say they seemed to be in their places? 

A. As far as I could see. 

Q. Didn’t you see? 

A. As far as I could see. 

Q. (Repeated.) Didn’t you see? 

A. I didn’t go up and examine them. 

Q. You say they were all right as far as you could see? 

A. Yes, sir. 

Q. What do you mean; did you look ? 

A. I didn’t go and look ; I didn’t go to examine them; I saw the 
rails were there. 

Q. You didn’t know how they were fastened at all ? 

A. No, sir; I did not. 

Q. Now, if you didn’t notice how they were fastened, how are you 
able to say they were in position ? : 

A. I don’t swear that they were in that position. 

Q. Do you mean to say that you didn’t fall over that top rail? 

A. I would have had to climb up to fall over there. 

Q. You didn’t fall over that ? 

A. No, sir; I didn’t fall over that. 

Q. And the second rail was about how high to your body? Stand 
up and let us know how high the second rail was from the top, to 
the best of your recollection. 
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62 A. I know where the top rail is, but I don’t know the sec- 
ond; I don’t know how wide they were apart. 

Q. Were they equally distant one from the other? 

A. They — to be equal distant. 

Q. Then if it was four feet, it would be about a foot apart? 

A. If it was four feet it would be. 

Q. Now, can you give me an idea how high that second rail was 
on your body—the first rail from the top? 

A. I cannot say exact, but I will give you as near as I can; the 
top one was about that (indicating on her body); the second I should 


think about there (indicating). 
Redirect by plaintiff’s counsel : 


The other side of the vessel had rails in that way, did it not? 


Q. 

A. I believe so. 

Q. It looked all alike? 

A. It looked all the same to me. 


By defendant’s counsel : 


Q. Were there three or four of these openings along that side of 
the vessel ? 

A. I don’t know; there was one wide opening where the cargo was 
taken on board, and then I don’t remember any opening only where 
the passengers went down by the gangway. a 

Q. That made three? 

A. That made three. 

Q. You don’t remember any other? 

A. No, sir; not in the forward part of the ship. 

Q. How long a time before this accident happened to you had 
these ngers been let off? 

A. We arrived about four o’clock, and I think they had been let 
off about a quarter to four. 

Q. And the baggage went through that opening? 

A. Yes, sir. 


63 Deposition of John Conway, Taken Before Trial. 
JohN Conway, being duly sworn and examined, says: 


Direct examination by plaintiff’s counsel: 


My name is John Conway, and am thirty years of age, and reside 
in the city of New York. I am employed as fireman’s messmate on 
board steamship Puebla of Alexander’s — which vessel is now lying 
at Pier 3, North river, and is advertised to sail to-day at 3 o'clock. 
and is bound for Havana and Mexico. I intend going with her to- 
day as such fireman’s messmate, to be gone about one month. 

was employed on the 28th of December, 1883, by the Quebec 
Steamship Company, on board of the vessel Bermuda. I was on 
board said vessel Bermuda on the 28th of December, 1883, employed 
as waiter. In the afternoon of that day she had come to anchor off 
Trinidad, about two miles from shore. 
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I know the plaintiff, Mrs. Merchant, being slightly acquainted 
with her, being on board the Bermuda with her. 

On the afternoon of December 28, 1883, between four and five, we 
carne to port—dropped anchor; it was raining. The baggage of the 
Harrisons, passengers, was taken off the vessel. There is a railing 
around the entire vessel, consisting of four iron bars supported by 
stanchiong about two feet and a half apart. To make an opening the 
four rails are raised, being fastened on one side by two rings hang- 
ing loose, in which the bars swing, and on the other end of the bar 
is a hook which goes into an eye. 

Q. (Paper shown witness marked Plaintiff’s Exhibit I for identifi- 

cation.) Is this a correct representation of the gangway which 
64 = you - described, through which the Harrison — 
went 

A. Ves, sir; I think it is. 

Q. Did the plaintiff fall overboard on that day? 

A: Yes, sir; through the opening through which the Harrison 
baggage was taken. 

Q. Is this gangway or opening, as represented on Plaintiff’s Ex- 
hibit I for identification, the one through which plaintiff fell? 

A. Yes, sir. 

Q. Prior to plaintiff’s falling overboard state just what occurred 
in regard to this rail or opening. 

A. I was standing in the room to the right of the railing or open- 
ing, forward of the gangway, and Mrs. Merchant was in the room aft 
of this gangway. I stood looking out of the window, laughing at 
the carpenter and porter, West, trying to fix the rails or bars at this 

angwuy. The Harrison baggage had been taken out by this time. 

hey were trying to fix those rails in the proper position. The rails 
had been down to let the baggage off, and they were trying to put 
them up again. West was at one stanchion, pushing forward, while 
the carpenter stood at the other, where the hook fitted into the eye, 
trying to force it into the eye. It began raining, and the carpenter 
and West were beginning to get wet. I heard the carpenter and 
West speaking. 

Q. State what was said by them. 

A. The carpenter said: To hell with it. I changed my clothes 
once to-day; I ain't going to get wet any more.” West then stayed 

at the railing in the rain, the carpenter having gone under 
65 cover. West was waiting to see if the carpenter would return 

to help him, and the carpenter said to West, “ Come on, Bob ; 
to hell with it;” and thereupon West left the rail. 

Q. (Paper shown witness marked Plaintiff’s Exhibit 2 ” ſor iden- 
tification.) State, if you know, what that illustration represents. 

A. The gangway as it was—the rails in the pangway as they were 
— by the carpenter and West —just before Mrs. Merchant fell over- 
rd 


Q. State if you can from that 4 indicate the position of the 
rails as left by the carpenter and West 
A. The hooks, as represented on the illustration, are too slanting ; 
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they should be straighter ; more as indicated on Plaintiff’s Exhibit 
3 for identification, the bent end representing the hook. 

Q. State where the bent end of these rails were, as left by the car- 
penter and West. 

A. They were left resting on the eye and not put into the eye, 
where they belonged. 

Q. Did these hooks fit snugly into this eye? 

A. Yes, sir; they went in with some difficulty. 

Q. Then, I understand you, the carpenter and West were trying to 
fit them into the eye? 

A. Yes, sir. 

Q. The rails, as they appear in Plaintiff’s Exhibit I for identifica- 
tion, are fitted into the eye, are they? 

A. The hook is too slanting, but otherwise it shows as properly 
fitted in the eye. 

Q. State what you saw in regard to Mrs. Merchant falling over- 
board on December 28, 1883? 

A. I saw Mr. Tilbault, the steward of the vessel, running 

66 to the door leading from the cabin to the deck opposite the 
gangway. I was in the room just forward of this door, and 

the gangway she fell through faced this door. I ran out to see what 
was the matter. The steward said: My God, the stewardess is over- 
board.” I then sprang from the gangway from which she fell into 
the water. The rails were hanging loose and were down at this time. 

Q. (Paper shown witness marked “ Plaintiff’s Exhibit 4” for 
identification.) What does this represent ? 

A. To the best of my recollection, the position of the rails at the 
time 8 into the water after Mrs. Merchant. 

Q. How long a time had elapsed from the time the carpenter and 
West had left the railing and you jumping overboard ? 

A. In the neighborhood of twenty minutes, to the best of my rec- 
ollection. I rescued Mrs. Merchant, and while in the water Thomas 
McLean came to my assistance; he is now away to sea. 

Did you notice anything on the side of the vessel in front of 
the opening or gangway ? 

A. Asmall boat—a kind of a yawl boat—tied to the gangway, 
and was lying under the opening, opposite the gangway, about one 
foot and a half from the side of the vessel. 

Q. Do you know who has charge of the opening and closing of the 
gangway? 

A. A carpenter, I think; I would not swear to it; either he or 
the second mate. They had a deck departmert, composed of captain, 
first mate, second mate, boatswain, and some sailors; that is all I 
know as to thesailors. At the time of the accident it was coming on 
— dusk of the evening: it was what I call twilight—it was day- 

ight. 

Q. What do you mean by daylight, in respect to the light ? 

A. It was like the light in the city of New York between four and 
five o clock on a clear day, in the afternoon, at the present date (Feb- 
ruary). When I — in after her, after she had fallen, Mrs. Mer- 
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chant was about twenty-five feet from the vessel and was drifting 
with the current. I did not see her fall over. 


Cross-examination by defendant’s counsel : 


This yawl-boat was propelled by oars. I was laughing at the 
——— and West because they were getting wet; it was a heavy 
shower. -.v 


67 The four documents referred to in Conway’s deposition 
3 were then offered in evidence and marked, respectively 1, 2, 
„and 4. 

A model for the purpose of showing the general arrangement of 
the rails, but with no claim that the same was accurate as to scale 
of dimensions, was offered in evidence and marked Exhibit 5. 

These exhibits are now on the files of the court and are made a 
part of this record. 


JAuxs Day, who testified : 


I live in Brooklyn. I have been a physician and surgeon for 
twenty-seven years. I graduated in England and this country. I 
have known Mrs. Merchant for ten or twelve years. I have been 
ph ysician of her mother’s family. I remember being called to attend 
ver in January, 1884, at her mother’s house, in Long Island City. 
She was lying down, either on or in the bed, I don’t remember. 
think it was the middle of January. I was called upon to prescribe 

for her and to atttend to her as a physician. 
68 Q. Please state what condition you found her in at that 
time—suffering from what, &c. 

A. I found the patient I was called to attend, Mrs. Merchant, 
suffering from what is known in our profession as a severe case of 
synovitias. 

Q. Please describe what that is. 

A. Synovitias is an inflammation of the synovial membrane. 

Q. What membrane is that; what part of the body is that? 

A. The synovial membrane, sir—to save the time of the court I 
wpe I had better state the fact—the synovial membranes are 
uid between the bones of all joints. The synovial membrane in 
this case is a membrane that lies underneath what we call the knee- 
cap or the patella. . It is a cushion to keep the bones apart. 

Q. Some portion of the body near the knee? 

A. It is underneath the knee-pan. 

Q. You found her suffering from inflammation from that; you 
found that very much inflamed ? 

A. Very much inflamed. 

Q. What results from such an inflammation of that membrane? 

A. What is the result? 

Q. Yes; usually what is the consequence? 

A. Well, that depends a gteat deal upon the constitution of the 
patient and the treatment applied. It might result in a resolution— 
that means it might progress towards recovery—or it might result 
in the stiffness of the leg. 
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Q. Did it produce any such result in the case of Mrs. Merchant? 
A. In this case the results have been very satisfactory, to a con- 
siderable extent; still, from the last examination I made a few days 
since, we have partial anchylosis, stiffness of the joint, immobility. 
Q. Then the result of this inflammation to Mrs. Merchant has been 
to produce a stiffness in the leg? 
69 A. If you wish me to do it—in the commencement we had 
synovitias inflammation of the synovial membrane; we had 
also with it inflammation of the whole of the knee-joint, —— 
the tendons and cartilages of the joint. We were fortunate eroug 
to subdue the synovial inflammation and prevent the formation of 
abscess. We have also, however, the consequence of that inflamma- 


tion, which is cartilaginous enlargement, or enlargement of the car-. 


tilages of the knee-joint, producing partial anchylosis or stiffness or 
immobility, as you choose to call it—an improper action of the joint, 
with enlargement. Now, I have given you the condition that exists; 
if you want anything beyond that you will have to ask me. 

Q. What, in your judgment, is ever likely to be the effect of this 
injury as to the future? Will she ever have the perfect use of her leg 
again? 

84. Never; I say that guardedly; she will never have it as she has 
had it before. I will still, in the interests of justice, say that it is 
probable that in a year or two, perhaps two years, she may be able 
to _ it fairly well, but it will never be what is was before, and never 
can be. 

Q. What will always, in the most favorable aspect of the case, be 
the condition ? 

A. I have stated that; that is just what I have stated—the most 
favorable — 

Q. Will there always be a stiffness ? 

A. Iam not quite sure of that, but there will be this condition 
resulting, that a slight jar, an unguarded step, or any unusual ex- 
ercise of that limb will or may renew the inflammatory condition. 

Q. Now as to pain; how as to that in the future? 

A. Oh, the probabilities of that are in her favor; I 
70 don’t think she will suffer much unless it be from the effects 
of weather; she will suffer from one thing — as she lives, and 

that is the change of weather. 

I will simply state this, that the suffering in the condition that I 
treated—that she suffered under from the start from my treatments 
is intense under any circumstances; under any circumstances syno- 
vitias is intense with pain. 

Q. How long was she confined to her bed? 

A. I think something like thirteen or fourteen weeks, perhaps. 

Q. What effect has the change of weather upon her now? 

A. I have already stated that she will feel it every time as long 
as she lives. 
me Was she confined to her room or house after she got out of 

A. Certainly. 

Q. How many more weeks was that? 
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the luggage, lamps, and brass-work. I had to trim lamps and keep 
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A. I am hardly able to answer that question; I think the first 
time I have any knowledge of her being out of the house was in July 
I don’t think she was out of the house use she came to my office 
and I believe that was in July. 

Q. What did you prescribe for her? 

A. I don’t think that is hardly regular. 

Q. Outward or inward? 

A. Do yow mean to say what treatment I used? 

Q. Yes; internal or external ? 

A. Oh, external. 

Q. Now, let me give you a hypothetical case. If a party 
71 falls overboard from a steamer or vessel and strikes against a 
boat in falling—a boat in the water—is that likely to cause such 

an injury ? 

A. It might be caused in that way. 

Q. To produce an injury like that—would striking any hard sub- 
stance produce an injury like that ut the knee? 

A. Certainly. 7 

Q. Have you rendered any bill to Mrs. Merchant? 

A. She has always been prompt to pay me all the way along 
until—I think there is a little bill left. I don’t know what it is. 

Q. Do you know how much she has paid you? 

A. I do not. 

Q. About? 

A. When I have cash patients I don’t keep much account of them. 
I can let you know. 

Q. Just tell us, about. 

A. k would answer that question, sir, if it was in my power, but 
Mrs. Merchant’s family, her mother and sisters and brothers—I have 
been their family physician for many years, and it has been their 
rule to pay me almost every visit or, if not every visit, perhaps at 
the end of the month. I am a very poor book-keeper and I gener- 
ally put down so much money received to-day, and I don’t know 

how much it came to. 
72 At the start I went every day. After the daily visits were 
dispensed with I went, perhaps, once in ten days for awhile— 
for two or three months—and then once in two or three weeks. 


The deposition of Robert John West, who had been examined be- 
fore trial on the part of the defendant, was then read in evidence by 
the plaintiff’s counsel. 7 


Ropert West, being duly sworn and examined, says: 


My name is Robert John West. I am 30 years of age. I am 
porter in the steward’s department of the steamship “ Bermuda.” 
She is now in the port of New York, bound to Windward Islands. 
I have been employed on steamers for the last 14 years. My home 
is Quebec, Canada. I was on board the Bermuda,” in Trinidad, 
last December, when Barbara Merchant fell overboard. I was then 
porter on the “ Bermuda.” My duties, as porter, was to look after 
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brass-work clean. At the time Mrs. Barbara Merchant fell the 
steamer was at anchor a mile and a half to two miles offshore. She 
fell from the aft part of the steamer. Around the deck of the “ Ber- 
muda” aft is an iron railing, about three feet high, to the best of my 
knowledge. There are openings in it. I know the opening through 
which Mrs. Merchant fell. It is about two feet and a half to 
73 three feet wide. I never measured it. It is made fast on one 
side. There is a railing across it, which lifts up, made of iron. 
The rail is fast on one end to remain so. It is fastened by two hooks; 
one goes into the other and then clinch together. The rail swings 
up and down on these hooks. At the other end of the rail 
74 is a hook; this goes into an eye when the rail is up; that exe 
is on the stationary rail. On the day Mrs. Merchant fell the 
rail was in place when we were coming in; it was opened after we 
were at anchor; it was opened to put out the luggage. I saw it open 
last before the accident—about ten or fifteen minutes before the acci- 
dent. I was then coming from the forward part of the ship, going 
aft to see after a passenger’s luggage. I spoke to the ship’s carpenter 
about the rail at that time. The carpenter was by the after hatch. It 
was rainy weather when [ spoke to him—it was pouring down. I 
said to him it was better to — in that rail beſore anything would 
happen. I don’t know whether he put it in; I went into the saloon. 
I can’t say how long I stayed in the saloon. I left the saloon to put 
Mr. Harrison’s luggage between decks; that was one piece; the other 
— had been put on board. I was in the saloon when I heard of 
rs. Merchant’s accident. I was not doing anything. 1 had come 
up from between decks. My attention was attracted to the accident 
for I heard the fall. I ran to the rail. Mrs. Merchant was then in 
the water. They got her into a small boat. John Conway and 
Thomas McLane, two of the waiters, did this. One jumped off the 
rail. I don’t remember the carpenter’s name. I cannot say whether 
he is on the steamer or not. I have not seen him since last Feb- 
ruary. 


— as originally taken by the plaintiff’s coun- 
sel : 


The Harrisons of whom I spoke were passengers from New York 
to the islands, and were going to land at Trinidad, which is one of 
the islands where this vessel stops. They had trunks with them ; the 
opening of which I spoke, and which was closed when we arrived 
opposite Trinidad, was opened in order to put off this luggage. 

o make this opening, three or four rods had to be removed. They 

are each fastened to one side of the permanent rail by means 

75 of the clinched eyelets I have spoken of, and at the other side 
each enter into permanent eyelets ; the end of each of these 

rods which pass into the eyelet are bent in the shape of a hook or 
ker; they fit in suug to the eyelet. I don’t know whether they : 
save difficulty in getting them in when they close the opening. I 
never fitted in any myself. I have raised the rods, but not these: those 
on other parts of the vessel. Those I raised are on the starboard side, 
forward of where Mrs. Merchant fell. The opening through which 
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Mrs. Merchant fell was on the starboard side aft. I did not assist in 
raising the rods on the port side of the vessel. The rods on the star- 
board side forward)which I did raise, are similar to those at place 
where Mrs. Merchant fell, and are attached and fit in in the same 


way. 

Q. State how you raised or assisted to raise the rods on the star- 
board side forward ? 

A. Generally when I raised them I took them right out. There is 
a pin that goes through the end of the hook below theeye. I knock 
out that pin and raise up the hook. The rods on the starboard side 
forward fit snugly. 

Q. How snugly? 

A. To my judgment, as snugly as they ever could be made. 

Q. So om so that it was at any time difficult to raise these 
rods? | . 

A. No, sir;-we could always get them up by lifting with my 
hands, but there was.a strain. 

Q. How much of a strain? 

A. I had to use my two hands sometimes. 
76 Q. Because you would find a resistance with one hand? 

A. It was rather a tight fit. A colured boatman raised the 
rods at the place where Mrs. Merchant fell on that day. I don’t 
know who was present when the rail was raised. I was not present 
when the rail was raised; I was not present. I saw him open the 
last rail, but not the others. I don’t know of my own knowledge 
who opened the others. At the time last was raised I was standing 
about amidships; I can’t say how far from the opening exactly; 
about twenty feet. I was coming from forward at the time; no one 
but the colored boatman was at the opening; there were others at 
the after hatchway, inside. 

Q. There were none of the officers nor crew at the opening when 
the colored boatman took the last rail or rod off? 

A. None that I saw. After the rods were removed luggage was 
taken through the opening; the baggage belonged to the Harrison 
family. I did not help take it through. The conversation I had 
with the carpenter was after the baggage went through. When the 
baggage was being taken off it was raining a little—not much. No 
baggage besides the Harrisons was taken ashore at that time through 
this opening. 

Q. Will you oe tell us for what — this opening at which 
Mrs. Merchant fell was made on that day? | 

A. Well, I don’t know of any other purpose than that one that 
the Harrison’s luggage was put through. I saw a carpenter within 

five or ten minutes after the Harrison's baggage had been 
77 put over. At that time it was raining quite hard. At that 

time there wasa good many on deck, but I forgot who it was. 
I don’t remember whether they were officers, crew, or passengers. 
When I first saw the carpenter he was by the after hatch. I said to 
him, “Go and fix up that rail before anything would happen.” The 
rods were then all hanging down so that there was then a complete 
opening. The carpenter said, Wait until the rain goes over.“ That 
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is his very words. John Conway was the first one who jumped to 
save Mrs. Merchant. 

I can’t remember whether it was raining or not when I went out 
and saw Mrs. Merchant in the water. The permanent rail around 
the deck is composed of three or four iron rods supported by iron 
stanchions, one rod above the other, about nine inches apart, and at 
the various openings the number of rods closing the openings cor- 
respond to the number of rods in the permanent rail. 

6. When you stated to the carpenter, in this conversation, that he 
had better put the railings up didn’t he reply, “ Oh, damn it; wait 
until it stops raining?” 

A. He didn’t say it in that way. 

Q. Did you ever state to any one that that was his language? 


A. Not that I am aware of. I have seen Mr. David Gerber before 


now present. I had a conversation with him about this accicent ; 
eo * either January or February of this year; I am not positive 
which. 

Q. Was it not in the first part of May ? 

A. I am not positive as to the month. J only saw Mr. Gerber 
once. In my conversation with the carpenter I told him somebody 
might fall overboard.. He said, Wait until the rain goes over.” 

Didn't he say, Oh, that will be all right,” or words to that 
effect ? 

A. Not that I am aware of. 


Redirect examination, as originally taken by the defendant’s 
counsel : 


After talking with the carpenter I ran in out of the rain. I don’t 
know whether he put up the rails or not. I did not see him or take 
any notice of the opening until after the accident. Ido not know 
— condition of the rods in the opening at the time Mrs. Merchant 
ell. 


78 BARBARA MERCHANT, recalled, testified : 


The bill of the doctor’s charges is about $150, and for medicines 
$20 or $25. I was born in Greenbush, New York State. 


The plaintiff then rested. 


Defendant’s counsel then stated: If your honor please, no fault is 
— the structure (referring to the opening represented by 
model). 

PLaINTIFF’s CouxskL: That is, we don’t say it was badly con- 
strueted. 


The defendant, to maintain the issues on its part, produces the 
following witnesses and evidence: 


Epwarp WHitTenvurst, who testified : 


I am a master mariner, and have been such since 1861, in first- 
class steamships out of the port of New York—in first-class pas- 
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senger steamers, ocean steamers, running in the West India trade 
and to New Orleans, coasting, and to the West Indies. I know the 
steamer “ Bermuda.” I was master of her fortwo and a half years. 
I was the master of her at the time Mrs. Merchant, the plaintiff, fell 
overboard. I am familiar with the construction of the port gang- 
way through which she fell. The model which has been put in evi- 
dence represents the design of it exactly. 
79 „. How many such openings were there in the Bermuda? 
A. Both sides alike; starboard and port, both alike. 

How many of these gangways were there in the Berinuda? 

A. Three of that size. 

Q. And others larger? 

_A. There were others larger; yes; two larger and three of that 
size. 

Q. The larger ones are for the handling of cargo? 

A. Yes, sir; the larger ones are for cargo and the others for pas- 
sengers. 

Q. How long have they been in the steamer? 

A. They were put in when the steamer was built; put in before I 
came there, and they are there now. : 

Q. Has there been any change in the gangway ? 

A. Not atall, nor in the rails; there has been no change. 

Q. Nor in the gangways? 

A. Not in the rail of the gangway ; no change at all; the same 
as it always was; the only change is the house; that has nothing to 
do with the rail. 

Q. How long was Mrs. Merchant on the steamer as stewardess ? 

A. I can’t exactly say; I should think about a year and a half; I 
don’t remember exactly. | 

Q. Were you master all the time? 

A. Yes, sir; all the time. 

i. 3 you state to what extent these small gangways were 
u 
A. They were used in port; this one that you speak of was used 


in port. 

4 In New York? 

A. In New York; yes. 

At other ports? 

A. Yes, sir; at other ports. 

Q. Are you familiar with the construction of gangways on ocean 
steamers ? 

A. Yes, sir. 

Q. Will — state whether this construction was or was not a 
proper one 


PLAINTIFF'S CoUNSEL: We raise no point about that at all. 


80 Q. How large a crew did you carry on that trip on the Ber- 
muda, about? 
A. 32 or 33; I don’t remember exactly ; either 32 or 33. 
Q. They comprised what class of servants ? 
A. They are divided into three classes. 
5—264 
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Q. — comprise what class of servants? 
A. Deck department, engineer’s department, and steward’s depart- 


ment. 

Q. Who signed the shipping articles? 

A. They all signed it; everybody on board; all the thirty-three 
people; they all signed it. 
Q. Please tell what these thirty-two different people are. 


PraIxrrrr's CounsEL: We object to that; he stated that they com- 
prised three departments, deck department, engineer's department, 
and steward’s department, 


Q. Who are they in the deck department ? 

A. Sailors and officers in .the deck—first and second officer, car- 
penter, captain, purser; that is the deck.. 

Q. Who were in the engineer’s department ? 

A. Engineers, firemen, and coal-passers. 

Q. And in the other department? 

A. Steward, waiters, cooks, and stewardess. 

Q. Which department is the porter in? 
| A. In the steward’s. department. 


Cross-examined by plaintiff’s counsel : 


Q. I think you are in error; see if you are. Wasn’t Mrs. Mer- 
chant on board the vessel under another captain ? 

A. I couldn’t say; she was there all the time I was there. 

Q. Did you see her fall through ? 

A. No, sir. 

Q. Do you know the fact that luggage was taken off at Trinidad, 
Spain, just before she fell through ? 

A. I presume so, because we had passengers for that port. 

Q. Do you know whether she fell through where the luggage was 
taken through ? 

A. Yes. 

Q. Did you see these rails open for the purpose of letting the lug- 
gage go through? 

A. No, sir; I was not there. 

Q. Where were you ? 

A. I was on shore. 

Q. You belong to the deck department ? 

A. I presume I do. 

Q. The deck department consisted of master, mate, and sailors? 

A. Yes, sir. 

Q. What else? 

A. —— 

Q. And you are in command of the deck department? 

A. I am in command of the whole vessel. 


The defendant here rested. 


81 Defendant’s counsel then requested the court to direct the 
jury to find a verdict for the defendant on the grounds: First, 
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that the injury sustained by the plaintiff was an 5 occasioned, 
if there was any negligence, by the negligence of a fellow-servant ; 
and, secondly, that on the uncontradic testimony the plaintiff 
herself was guilty of contributory negligence and could not recover. 
The court refused to so direct the jury; to which refusal the de- 
fendant’s counsel then and there duly excepted. 
The court then charged the jury, among other things, as follows : 


— pate parts of the charge which relates to the question in- 
volved on this appeal are inserted.) 


82 * * * * * * * 


There is still another rule of law which has been discussed in your 
presence, and that is that one servant cannot recover of the common 
master by reason of the negligence of a fellow -servant. Who fellow- 
servants are in all cuses has never been determined by the courts. 
The courts have determined the precise cases presented to them, but 
they have never laid down a rule applicable to all. I had supposed 
that parties occupying the relations that these parties did—that is, 
the one a stewardess, the other a carpenter, and the third a porter— 
stood in relation of fellow-servants; but, in view of some of the 
cases which have been referred to by the learned counsel for the 
plaintiff, I have thought it safer and more just to all concerned to 
submit the question to you to determine whether or not this acci- 
dent was occasioned by the negligence of a servant in a totally dif- 

ferent department, because some of the cases referred to de- 
83 eide substantially this proposition, viz., if the servants are 

employed one in one department and another in a totally 
distinct and separate department, and the negligence of one occa- 
sions injury to the other, the common master is liable. 

The burden of proof is upon the plaintiff to satisfy your minds by 
a fair preponderance of evidence that this accident did occur in that 
way—that is, by the negligence of a servant in a totally different de- 
partment from herself. Then the burden shifts, and it is for the 
de‘endant to satisfy you by the same weight of evidence that the 

aintiff contributed to the accident. If the plaintiff satisfies you 
y a fair preponderance of proof that the accident occurred by rea- 
son of the negligence of a servant in another and totally different 
class of employment, then the action is so far established, and it is 
for the defendant to prove the defense of contributory negligence ; 
and if the defendant does satisfy you that the plaintiff's careless- 
ness contributed to the accident in any degree she cannot recover. 

Coming now to the fucts in the case, it appears that on the 28th 
day of December, 1883, the plaintiff was stewardess of the ship Ber- 
muda, owned by the defendant ; that upon that day the ship an- 
chored at the port of Trinidad, a mile and a half or two miles from 
land, and that some passengers and baggage were taken off through 
the gangway in question ; that jn the afternoon, between four and 
five o’clock, the bars were put up, or an attempt was made to put 
them up, by the porter, West, and the carpenter, whose name does 


not appear. 
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And I say to you, as a matter of law, that if you find that this ac- 
cident was occasioned by reason of the negligence of the porter, 


West, who concededly was a fellow-servani with this plaintiff in 


recisely the same department, the steward’s department—if you 
find that the accident was occasioned by his negligence, then there 
can be no recovery against the defendant. 
84 Instead of putting the hooks through the eyes they were 
allowed to remain negligently resting = the eye, so that 
a pressure upon them would force them out. hile they were in 
this condition, it being dusk or nearly dusk, the plaintiff came out 
of the cabin to empty some refuse into the sea. Doubtless, in throw- 
ing the water over, she leaned against these bars; they fell out, and 
she was precipitated from the ship, receiving the injury of which 
she complains. 

When the case for the plaintiff closed there was no evidence to 
show to what department or departments these three persons, the 
plaintiff, the carpenter, and the porter, belonged; but the captain 
of the * has testified that the crew were divided into three sepa- 
rate and distinct departments—the steward’s departinent, the deck 
department, and the engineer’s department; that the carpenter be- 
longed to the deck department, which was composed of the captain, 
mate, sailors, and carpenter, and that the plaintiff belonged to the 
steward’s department. 

The only evidence showing how the accident occurred or how the 
bars were placed in the condition which caused it is found in the 
deposition of Mr. Conway, taken un behalf of the plaintiff, and the 
evidence of the porter West. I will read you what Conway says: 

J was standing in the room to the right of the railing or open- 
ing, forward of the gangway, and Mrs. Merchant was in the room 
aft of this gangway. I stood looking out of the window, laughing 
at the carpenter and porter West trying to fix the rails or burs at 
this gangway. The Harrison baggage had been taken out by this 
time. They were trying to fix those rails in the proper position. The 
rails had been down to let the baggage off, — they were trying to 

put them up again. West was at one stanchion pushing 
85 forward, while the carpenter stood at the other, where the 
hook fitted into the eye, trying to force it. into the eye.” 

According to this evidence they were both there endeavoring to 
fix uP — bars. 1 

“It u raining and the carpenterand West were beginning to get 
wet. [heard thecarpenter and West speaking; the — said, Fo 
hell with it; I 8 my clothes once to-day ; I ain't going to 
get wet any more.’ West then stayed at the railing in the rain, the 
carpenter having gone under cover. West was waiting to see if the 
carpenter would return to help him, and the carpenter said to West, 
‘Come on, Bob ; to hell with it;’ and thereupon West left the rail.” 

The only other evidence is that of the porter, West, who, as I 
recollect it, testified that he was not there at all; that he told the 
— to go aud put up the rail, but did not assist himself in 80 
doing. 

This is, I think, all the evidence bearing upon this branch of the 
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case, and it is submitted to you; under the rules of law to which I 

have called your attention, to say whether the defendant was guilty 
of negligence ur not.. 

86 Therefore, bearing in mind that the question for you to 
determine iswhether this negligence, if you find it negligence, 

was occasioned by the careless act of a servant not in the same em- 

ployment with the plaintiff—not in the same department. 

As I said before, if you find it was the negligence of the porter 
then there can be no recovery, because he was a fellow-servant in 
the same grade of employment. 

A juror then asked: “ Will your honor explain in regard to the 
fact that two were there, the carpenterand porter. Would yourhonor 
give us any instructions on the question of legal responsibility then, 
if either party, the porter and carpenter being conceded for a mo- 
ment to have been present on that day, and leaving that position?” 

To which the court replied : “I will say this, that you must find 
that the negligence of the co-employee solely produced the accident 

in order to.exempt the defendant.” 
87 Deſendunt's counsel then requested the court to charge the 
jury that the porter was as much liable to negligence und 
chargeable with negligence as the carpenter, and that if the acci- 
dent resulted from the negligence of the porter, although the neg- 
ligence of the carpenter contributed to it, that the uefendant is 
exempt. 

The court refused to so charge; to which refusal the defendant’s 
counsel then and there duly excepted. 

Defendant’s counsel then duly excepted to that portion of the 
charge of the court which left it to the jury to determine whether 
the accident was occasioned through the negligence of a servant in 
a different department. 

The jury found a verdict for the plaintiff in the sum of $5,000. 

The defendant’s counsel thereupon, at said term of court, moved 
that the verdict be set aside as against the weight of evidence and 
for a new trial, on the minutes of the court, and for a stay of entry 
of judgment. 

hereupon the court granted such stay and announced that it 

entertained the rest of the motion and would hear argument 

thereon; and thereafter the court, having heard argument thereon, 

did, on the third day of February, 1886, deny said motion ; 

88 to — * denial defendant’s counsel then and there duly ex- 
cepted. 

And — none of said exceptions so offered and made to the 
rulings and opinion and decision of the said presiding judge do 
appear upon the record of the said trial, and a case having been 
made by the defendant, now, therefore, on the prayer of said defend- 
ant, this bill of exceptions is made and hereby stated, settled, and 
allowed as of the term when said cause was tried, to wit, the Octo- 
ber term, 1884. 

Witness my hand and seal. Dated this third day of February, 1886, 


as of the term aforesaid. 
ALFRED C. COXE. IL. s.] 
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89 [Endorsed :] U. S. circuit court, southern district of New 

York. Barbara Merchant against The Quebec Steamship 
Company. Bill of exceptions. To A.J. Dittenhoefer, Esq., pl’ff's 
att’ys. U.S.circuit court. Filed Feb’y 3,1886. Timothy Griffith, 
clerk. Butler, Stillman & Hubbard, att’ys for defendant, 111 Broad- 
way, New York. 


Due service of a copy of the within bill of exceptions is hereby 
admitted. 7 
N. Y., Jan’y 21, 1886. 
A. J. DITTENHOEFER, 
Ns Att'y. 


90 United States Circuit Court, Southern District of New York. 


BARBARA MERCHANT vs. QUEBEC STEAMSHIP COMPANY. 


Coxe, J.. 


The motion, at the close of the evidence, to direct a verdict for 
the defendant was necessarily decided without an opportunity for 
that full and careful examination which its importance demanded. 
The decision of the Supreme Court in Ross v. The Chicago, Mil- 
waukee and St. Paul Railway Co. (112 U. S., 377) had been but 
recently announced, and in view of the reasoning of the court in 
that case and in the cases cited with approval in the prevailing 
opinion, and in view, also, of the evident disposition in many of the 
Federal circuits to relax the rule invoked by the defendant, it was 
thought that the wisest course to adopt, under all the circumstances, 
was to submit the cause to the jury. The court, at the trial, enter- 
tained very grave doubt as to the plaintiff’s right to recover, & now, 
after re-reading the opinion in the Ross case, and after a more thor- 

ough review of the authorities, that doubt is still present. 
91 It is well nigh impossible, in view of the existing conflict 

of opinion, to formulate any comprehensive rule upon the 
questions involved. It may, however, said that the general 
tendency of modern decision is to abate the austerities of the rule 
which exempts the master from liability for injuries occasioned by 
the negligence of fellow-servants and to confine it wi thin ever-nar- 
rowing limits. 

In some of the States it has been practically abrogated by judicial 
decision, in others by express statute. The railroad commissioners 
of our State, in an able review of the subject, recommend action b 
the Legislature looking to its abandonment. (Report for 1883, vol. 
1. page 54.) 

n the recent case of Garrahy v. Kansas City, St. J. & C., B. R. Co. 
(25 Fed. Rep., 258) the rule is still further relaxed, if, indeed, the 
logic of that decision is not to overthrow it altogether. 

Without intending to enter upon a discussion of the subject, it 
suffices to say that the question in the case at bar is involved in 
doubt. How it will ultimately be disposed of cannot be foretold of 
with certainty. The case will, in any event, be taken to the Su- 


‘wage 


THE QUEBEC STEAMSHIP CO. VS. BARBARA MERCHANT. 39 


reme Court. It is a case which should go there. The record now 
fore the court is in proper form to present to the appellate tribu- 
bunal the question for review. 
92 If the motion is granted there must be a new trial, result- 
ing in a verdict for the defendant. Should the Supreme 
Court thereafter decide that there was error in the direction of a 
verdict for the defendant, still another trial must be had. It would 
seem for the advantage of both parties that delay so unnecessar 
should be avoided and expense so needless should not be incurred. 
Upon the present record the action of the Supreme Uourt will be 
final. 
The motion should, therefore, be denied, but upon the condition, 
of course, that the plaintiff enter judgment for the full amount of 
her recovery, and interest. 


93 [Endorsed :] No.—. United States circuit court, souther- 

district of New York. Barbara Merchant vs. Quebec Steam- 
ship Company. Memo. of decision. Original. A.C.C. U.S. cir- 
cuit court. Filed Dec. 28, 1885. Timothy Griffith, clerk. 


94 Supreme Court of the United States, of October Term, in the 
year of our Lord one thousand eight hundred and eighty- 
six. 

Tue QueBec STEAMSHIP Company, Plaintiff in Error, 


versus 
_ BarBaRA Mercuant, Defendant in Error. 


In error. 


Afterwards, to wit, on the second Monday of October, in this same 
term, before the justices of the Supreme Court of the United States, 
at the Capitol, in the city of Washington, comes the suid The Que- 
bec Steamship Company , by Butler, Stillman and Hubbard, its 
attorneys, and says that in the record and proceedings aforesaid 
there is manifest error, in this, to wit, that the declaration aforesaid 
and the matters therein contained are not sufficient in law for the 
said Barbara Merchant to have or maintain her aforesaid action 
thereof against the said The Quebec Steamship Company ; there is 
also error, in this, to wit, that by the record aforesaid it appears that 

the judgment aforesaid given was given for the said Barbara 
95 Merchant against the said The Quebec Steamship Company, 

whereas by the law of the land the said judgment ought 
to have been given for the said The Quebec Steamship Company 
against the said Barbara Merchant; and the said The Quebec Steam- 
ship Company prays the jud ment aforesaid may be reversed, an- 
nulled, and altogether held for nothing, and that it be may be re- 


stored to all things that it hath lost by occasion of the said judge- 
ment, etc. 


BUTLER, STILLMAN & HUBBARD, 
Attorneys for Plaintiff in Error. 
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96 [Endorsed :] U. S. Supreme Court. The Quebec Steamship 

Company ag’st Barbara Merchant. Assignment oferror. But- 
ler, Stillman & Hubbard, 111 Broadway, New York. U.S. circuit 
court. Filed Mar. 15, 1886. Timothy Griffith, clerk. 


97 Circuit Court of the * States, Southern District of New 
i ork. 


BARBARA MERCHANT, Plaintiff, 
against 
THE QuEBEc STEAMSHIP Company, Defendant.. 


Know all men by these presents that we, The Quebec Steamship 
Company, Charles H. Coster, and George S. Bowdoin, are held and 
firmly bound unto the above-named Barbara Merchant in the sum 
of seven thousand five hundred dollars, to be paid to the said Bar- 
bara Merchant, her executors, or administrators; for the payment uf 
which, well and truly to be made, we bind ourselves, ourand each 
of our successors, heirs, executors, and administrators, jointly and 

severally, firmly by these presents. 
98 Sealed with our seals and dated the 25th day of February, 

in the year of our Lord one thousand eight hundred and 
eighty-six 

hereas the above-named The Quebec Steamship Company hath 

prosecuted a writ of error to the Supreme Court of the United 
States to reverse the judgment rendered in the above-entitled action 
by the circuit court of the United States for the southern district 
of New York, in the second circuit: | 

Now, therefore, the condition of this obligation is such that if the 
said Quebec — Company shall prosecute its writ of error 
to effect and answer all damages and costs if it shall fail to make 
its said writ of error good, then this obligation shall be void; other- 
wise the same shall remain in full force and virtue. : 


99 [L. S. Quebec Steamship Company. G. P. G. G. P. d.] 


QUEBEC STEAMSHIP CO., 
By A. EMILIUS OUTERBRIDGE, Ag’t. 
G. S. BOWDOIN. L. 8. 
C. H. COSTER. 8 3 


Subscribed, sealed, and taken before me 
GEO. P. GORDEL. 


SouTHERN District oF New York, ) : 
State, City, and County of New Fork, 7 


I certify that on this 25th day of February, 1886, before me per- 
sonally appeared A. Emilius Outerbridge, to me personally known, 
who, being by me first duly sworn, did depose and say that he is one 
of the firn of A. E. Outerbridge and Company, agents in this city of 
the Quebec Steamship Company named in the foregoing bond ; that 
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he knows the common seal of said company, and that the 
100 seal affixed to the foregoing bond is such common seal and 

was so affixed, and he executed said bond on behalf of said 
compan by due authority thereof; and I do further certify that on 
said 25th day of February, 1886, before me personally appeared 
Charles H. Coster and George S. Bowdoin, both by me personally 
known, and known to me to be two of the persons named in the 
foregoing bond and who executed the same, and who severally 
acknowledged that they executed the same. 


Dl. s.] GEO. P. GORDEL, 
. Notary Public, N. Y. Co. 


SouTHERN District or New York, 1 
State, City, and County of New York, } st 


Charles H. Coster and George S. Bowdoin, being severally 
101 duly sworn, do depose and say, and each for himself says, 
that he, said Charles H. Coster, resides at 23 East 24th street, 
city of New York, and that he, said George S. Bowdoin, resides at 
39 Park avenue, in the city of New York ; and each says that he is 
a householder in the State of New York, and is worth double the 
amount of the penalty of the foregoing bond over and above all his 
just debts and liabilities and exclusive of property exempt by law 
from execution. 
C. H. COSTER. 
G. S. BOWDOIN. 


Sworn to before me this 25th d’y of Febr'y, 1886. 


DL. s.] GEO. P. GORDEL, 
Notary Public, N. Y. Co. 


The foregoing bond is hereby approved as to form, amount, and 
sufficiency of sureties. 6 


N. V., Feb’y 25, 1886. 
A. J. DITTENHOEFER, | 
PUR’ s Att'y. 


102 Endorsed : Circuit court of the United States, southern 

district of New York. Barbara Merchant, plaintiff, v. Quebec 
Steamship Company, defendant. Bond. Butler, Stillman & Hub- 
bard, def’t’s att’ys, 111 Broadway, New York. Approved as to form, 
amount, and sufficiency of surety. W. J. Wallace. U. S. circuit 
court. Filed Feb’y 25th, 1886. Timothy Griffith, clerk. 
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103 Affidavit of Service. 


U. S. Supreme Court. 


THE Quesec SteamsHIP Company, Pl'ffs in Error, 
against 
BARBARA MERCHANr, Def’ts in Error. 


SouTHERN District or New YorK, \ we 
City and County of New York, 


William H. Wilson, Jr., being duly sworn, says he is a clerk in the 
office of Butler, Stillman & Hubbard, attorneys for the pl'ffs in error 
herein; that on the 8th day of March, 1886, at number — 6th 
street, Hunter’s Point, L. I., he served the annexed citation on Bar- 
bara Merchant. Deponent made such service by delivering a copy 
of the same to and leaving the same with her personally, at the same 
time exhibiting to her the signature. 


WILLIAM H. WILSON, Jr. 


Sworn to before me this 10th day of March, 1886. 
(Seal Daniel A. O'Connell, Notary Public, N. T. Co.] 
DANIEL A. O'CONNELL, 
Notary Public, N. Y. Co. 


104 The United States of America to Barbara Merchant, defend- 
ant in error, Greeting: 3 


You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in clerk’s office of the circuit court of the United States for 
the southern district of New York, wherein the Quebec Steamship 
Company is as in error and you are defendant in error, to 
show cause, if any there be, why judgment rendered against said 
— in error, as in said writ of error mentioned, should not 

corrected and why speedy justice should not be done to the par- 
ties in that behalf. 


Witness the Hon. Wm. J. Wallace, judge of the circuit court of 
the United States for the southern district of New York, this 25th 


day of February, 1886. 
_ WM. J. WALLACE. 
Attest: TIMOTHY GRIFFITH, Clerk. 


105 — U. S. Supreme Court. The Quebec Steamship 

Company, pl'ff in error, ag st Barbara Merchant, def't in error. 
Citation. Butler, Stillman & Hubbard, att ys for pl'ff in error, 
111 Broadway, New York. 
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We hereby admit due personal service this day upon the defend- 
ant in error., Barbara Merchant, and due service upon me, as her 
attorney, of a copy of the within citation. 


N. V., Feb. 26, 1886. 
A. J. DITTENHOEFER, 
Ait y for PUff, Barbara Merchant. 
E. & A. A.—579. 


Endorsed on cover: S. New York C. C. U. S. No. 264. The 
Quebec Steamship Company, plaintiff in error, vs. Barbara Mer- 
chant. Filed May 1, 1886. 
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Supreme Court of the United States. 


OoTosER TERM, 1888. 


“THE QU EBEC STEAMSHIP COMPANY, |. 
Plaintiff in Error, "9 


es. 


BARBARA MEROHAN T. 
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BRIEF FOR PLAINTIFF n ERROR. 
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BUTLER, STILLMAN & HUBBARD, 


| : Attorneys for n. in Error. 
WILLIAM ALLEN BUTLER; 


WILHELMUS MYNDERSE, 
Of Counsel. 
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Supreme Court of the Buited States. 


OcToBER TERM, 1888. 


or ee — 2 ——— — — 


THE QUEBEC STEAMSHIP COMPANY, 
Plaintiff in Error, 


08 
BARBARA MERCHANT. 


— 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 

This cause comes before the Court on a writ of 
error to the Circuit Court of the United States for the 
Southern District of New York, bringing up for review 
a judgment entered February 20, 1886, upon a verdict in 
favor of the plaintiff below against the defendant, for the 
sum of $5,306, and costs. 

Judgment, Record, fol. 40. 
Writ of Error, fol. 2. 


The action was originally commenced in the Superior 
Court of the City of New York by the plaintiff below, 
Barbara Merchant, against the defendant, the Quebec 
Steamship Company, a foreign corporation, to recover 
damages in the sum of $25,000 for alleged personal in- 
juries sustained by the plaintiff while in the employ 
of the steamship company as stewardess of the steamer 


Bermuda. 


2 


The CoMPLAINT averred the incorporation of defend- 
ant, and that on December 28, 1883, the plaintiff, while 
lawfully on board the said vessel, the Bermuda, and 
while in the discharge of the duties of her employment 
as stewardess, fell from the deck of said vessel into the 
water, severely injuring herself, solely because of de- 
fendant’s negligence in wrongfully, improperly and neg- 
ligently fastening the railing or guard around said ves- 
sel, and that by reason thereof she sustained damages in 
the sum of $25,000, for which judgment was demanded, 
with interest and costs. 

Complaint, fols. 25-27. 


The ANSWER admitted the incorporation of defend- 
ant, and the employment of the plaintiff as stewardess, 
as alleged in the complaint, and put at issue the other 
material allegations of the complaint and, as a further, 
separate and distinct defense, alleged that the fall of 
plaintiff from the vessel, and her injuries sustained 
thereby, were due solely to her own negligence -or that 
of her fellow servants on the vessel. 

Answer, fols. 29-31. 


The cause was, before trial, removed into the Circuit 
Court of the United States for the Southern District of 
New York on the application of the plaintiff. 

Petition, fols. 10-16. 


The issue joined by the complaint and answer was 
tried before the Honorable ALFRED C. Coxx and a jury 
February 11, 1885. 


THE LEADING Facts APPEARING AT THE TRIAL WERE 
AS FoLLows: 


Barbara Merchant, the plaintiff, by occupation a 
stewardess, was employed in that capacity on the 
steamer Bermuda, of the Quebec Steamship Company's 
West India Line. She had been on the steamer about 
eighteen months (fol. 46). It was her duty as stew. 


n — 


————— leh” lee ee 


3 


urdess to attend to the ladies’ rooms in the cabin 
(fol. 47), and in the course of that duty to empty slops, 
as to which her orders were to throw them over the 
ship's side. The cabin was on deck. A railing ex- 
ended around the entire vessel, and consisted of four 
iron bars supported by stanchions about four feet and 
a half apart (,fo/. 63). In this railing there were open- 
ings or gangways for the handling of freight and also 
for receiving and discharging passengers. Three of the 
gangways were for passengers (Jol. 78). One of them 
faced one of the doors of the cabin, opening on the 
deck. In using these openings or gangways, the four 
iron bars of the gangway section of the railing, instead 
of being fixed immovably to the stanchions, were 
fastened at one end to the stanchion by rings or eyelets, 
in which the bars could swing, the other end of each 
bar being hooked so as to go into an eye fastened on the 
stanchion to receive the hook (ol. 63). See diagram 
opposite page 12 of Record, also fols. 73, 74. 

The railing and the gangways in the railing were 
properly constructed ( fols. 78, 79). 

On the day of the accident, December 28th, 1883, the 
steamer Bermuda was at anchor a mile and a half to 
two miles off shore from the island of Trinidad, one of 
the islands at which the steamer stopped in her trips 
( fols. 72, 74). Certain passengers from New York on 
the steamer were to Jand at Trinidad, and their baggage 
was put off the steamer through the gangway on the 
starboard side, aft, into a shore-boat (Jol. 76, p. 31). 
To do this, the rails of the gangway were raised 
and the gangway opened (fols. 64, 74, 77). After 
the baggage had been taken through the gangway, 
the ship’s carpenter, and the ship’s porter, West, 
undertook, according to the testimony of Conway, 
plaintiff's witness, to replace the rails in their 
proper position. The porter was at one stanchion 
pushing the rails forward, while the carpenter stood at 
the other stanchion, where the hook fitted into the eye, 
trying to force it into the eye. It began raining, and 
the carpenter and the porter, West, were beginning to 
get wet.“ Thereupon, the carpenter left the gangway, 
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and the porter, after staying awhile at the gangway, 
also left; the rails were not placed in their proper posi- 
tion, but remained so far unfastened that the hooks 
were not placed in the eyes (Vols. 64, 65). 

The carpenter was not examined. The porter, West, 
was examined as a witness for the defense, and testified 
that he told the carpenter to put the rails in (fols.74,77), 
and he said, Wait till the rain goes over ( fols. 76, 77). 

This was about five o’clock in the afternoon (Jol. 51). 

At this juncture, the rails being thus unfastened, ‘the 
stewardess, who was ‘‘stripping the linen in the ladies’ 
rooms; also emptying slops, took out a pail of slops, 
which was filled with torn envelopes and orange peeling, 
and which, according to her orders were to be thrown 
over the ship’s side, as usual (Jol. 47). 

She stepped out of the cabin through the door facing 
the railing, walked to the ship’s side, and, as she testi- 
fied, ‘‘went out with the slops and fell overboard. I 
both felt and seen the rails go with me.“ 

Q. Did you fall through the opening where these rails 
were! 

A. I did; yes, sir (fol. 48). 

John Conway, one of the crew, jumped into the water 
ani rescued her (fol. 66). She sustained injuries 
requiring medical treatment and was confined to her 
bed for a considerable time (fol. 70). 


No question was made by plaintiff as to the construc- 
tion of the gangway (fol. 79). The sole claim was that 
there was negligence in not properly replacing the rails 
in the gangway. The plaintiff had been in the habit, 
continuously, of emptying slops at this gangway and 
knew the hooks were there but had never noticed it“ 
( fols. 56, 57, 58). 


It further appeared by the defendant’s evidence that 
the ship’s company of the Bermuda consisted of 32 or 
33 persons, comprising deck, engineer’s and steward’s 
departments. The evidence of the master on this point 
was as follows (/ol. 80): 
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„Who are they in the deck department! 
„A. Sailors and officers in the deck—first and second 
‘‘ officer, carpenter, captain, purser; that is the deck. 
„. Who were in the —— department ? 
. „A. Engineers, firemen and coal passers. 
%. And in the other department? 
A. Steward, waiter, cooks and stewardess. 
„e. Which department is the porter in! 
A. In the steward’s department.“ 


The master of the Bermuda testified that everyone 
on board signed the shipping articles. 

The plaintiff, by her own admission, signed the ship- 
ping articles and participated in salvage awarded to the 
steamer (fol. 58). She was thus one of the ship’s com- 
pany. | 

The master was in command of the whole vessel (fol. 
80, at end), 


At the close of the evidence the defendant’s counsel 
insisted, as matter of law, that the accident was caused 
by the negligence, if there was any negligence, of a fel- 
low servant of the plaintiff, and that as the uncontra- 
dicted evidence the plaintiff herself was guilty of negli- 
gence, and asked for a direction of a verdict in favor of 
defendant which was refused by the Court and defend- 
ant’s counsel excepted (fol. 81). 

The Court left the question of contributory negligence 
of the plaintiff to the jury and on the question of the 


negligence of fellow servant charged as follows: 

„There is still another rule of law which has been 
discussed in your presence, and that is that one servant 
‘¢ cannot recover of the common master by reason of the 
‘* negligence of a fellow servant. Who fellow servants 
are, in all cases, has never been determined by the 
„Courts. The Courts have determined the precise cases 
presented to them, but they have never laid down a 
rule applicable to all. I had supposed that parties 
‘‘ occupying the relations that these parties did—that is, 
‘the one a stewardess, the other a carpenter, and the 
third a porter—stood in the relation of fellow servants ; 
„but, in view of some of the cases which have been 
referred to by the learned counsel for the plaintiff, I 
have thought it safer and more just to all concerned 
eto submit the question to you to determine whether 
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„or not this accident was occasioned by the negligence 
of a servant in a totally different department, use 
„some of the cases referred to decide substantially this 
„proposition, viz., if the servants are employed one in 
„one department and another in a totally distinct and 
% separate department, and the negligence of one occas- 
ions injury to the other, the common master is liable. 

„The burden of proof is upon the plaintiff to satisfy 
your minds by a fair preponderance of evidence that 
this accident did occur in that way—that is, by the 
„ negligence of a servant in a totally different depart- 
„ ment from herself. Then the burden shifts, and it is 
„for the defendant to satisfy you by the same weight 
‘Sof evidence that the plaintiff contributed to the acci- 
‘cident. If the plaintiff satisfies you by a fair prepon- 
% derance of proof that the accident occurred by reason 
„of the negligence of a servant in another and totally 
different class of employment, then the action is so 
„far established.“ 


To this portion of the charge the defendant’s counsel 
excepted. 
See fol. 87. ‘* Defendants’ counsel then duly ex- 
„ cepted to that portion of the charge of the court 
‘‘ which left it the jury to determine whether the acci- 
„dent was occasioned through the negligence of a ser- 
‘* vant in a different department.“ 


The defendants’ counsel requested the court to charge 
that if the accident resulted from the negligence of the 
porter, the negligence of the carpenter contributing to it 
then the defendant was exempt. The court refused so 
to charge and the defendants’ counsel excepted (fol. 
87). 


The jury found a verdict for the plaintiff for $5,000 
( fol. 87). 


A motion was made for a new trial, and in his decision, 
referring to the question arising on the undisputed 
evidence whether the negligence which resulted in the 
injury to the plaintiff was that of fellow servants 
with plaintiff, the learned Circuit Judge expressed his 
doubt on the subject and made a disposition of the case 
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with a view to its being taken to this Court by writ of 
error. 

He denied the motion fora new trial, but required 
judgment to be entered for the whole amount of the ver- 
dict and interest (Jol. 90-93). 

Judgment was accordingly entered for $5,306, and 
custs, and writ of error was duly taken. 


Assignment of Errors. 


1. The Circuit Judge erred at the trial in determining 
that the plaintiff was entitled to recover in this action if 
the accident was occasioned through the negligence of a 
servant in a different department and in so charging the 


jury. 


2. The undisputed proof having established the fact 
that the plaintiff was one of the ship’s company and that 
the negligence causing the injury to her was that of. 
another, or of two others of the ship’s company, to wit, . 
the carpenter or the porter, one or both, it was error to 
leave to the jury any question as to departments of 
service. In law the injury was caused by a fellow ser- 
vant of the plaintiff. 


3. The Circuit Judge erred in not directing a verdict 
for defendant as requested at fol. 81. 


4. On the question involved as stated by the learned 
Circuit Judge at fol. 82, and fols. 90, 91, he erred in not 
ruling at the trial that the defense of negligence of a fel- 
low servant was established, and in leaving any question 
to the jury. 


First Point.—It was established by the undis- 
puted evidence at the trial that the injuries sustained 
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by the plaintiff were not caused by any failure of duty 
on the part of the defendant, as owner of the vessel, 
in providing safe and sufficient equipment and ap- 
pliances. 

The railing of the Bermuda was in all respects prop- 
erly constructed, and the plaintiff expressly disclaimed 
any ground of complaint in this respect. 

Record, fols. 78, 79. 


It was also established that at the time the plaintiff 
sustained the injuries complained of, she was not acting 
under the immediate order or direction of the master of 
the Bermuda, or of any other officer, or of any of the 
ship’s company, but was engaged in the discharge of 
her customary duties, under her general orders, which 
included a direction that slops containing refuse should 
be thrown over the ship’s side (Jos. 47-49). 

It was also established that the accident by which the 
plaintiff received the injuries complained of was solely 
due to the negligence of one, or of two, of the ship’s 
company, to wit: the ship's carpenter and the ship’s 
porter, in not properly replacing the rails of one of the 
gangways of the Bermuda, which had been properly 
lowered for the discharge of passengers’ baggage, but 
which had not been properly replaced; the negligence 
consisting, as the learned Judge charged the jury, in 


„so handling the rails that instead of putting the hooks 
„through the eyes they were allowed to remain negli- 
‘‘ gently resting upon the eye, so that a pressure upon 
them would force them out.“ 


Second Point.—It thus affirmatively appeared 
that the injuries to the plaintiff were caused solely by 
the negligence of a fellow servant, or servants, in a com- 
mon employment, without any violation or omission of 
duty on the part of the employer contributing to such 
injuries, and also that neither of such fellow servants 
stood in any such relation to the plaintiff, or to the 
work done by her and in the course of which her injuries 
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were sustained, as to constitute him the representative 
or alter ego of the employer, and to make his negligence 
the negligence of the employer. 

The case, therefore, falls within the rule which ex- 
empts an employer from liability for injuries to a 
servant caused by the negligence of a fellow servant, 
and does not fall within the exceptions to the rule de- 
priving the employer of the exemption when his own 
negligence contributes to the injury, or when the fellow 
servant occupies such a relation to the injured party or 
to the work in the course of which the injury was re- 
ceived as to make his negligence the negligence of the 
employer. | 

Both the rule and the exceptions are firmly estab- 
lished in this Court, as well as in the State Courts and 
in England. 

Hough vs. Railway Co., 100 U. S., 218. 

Chicago d Milwaukee R’way Co. vs. 
Ross, 112 U. S., 377. 

Tuttle vs. Milwaukee Railway Co., 122 
U. 8., 189. 

Northern Pacific R. R. Co. vs. Mares, 
123 U. S., 710. 

Priestly vs. Towle, 3 M. & W., 1. 

Hutchinson vs. York River R. R. Co., 
5 Exch., 343. 

Murray vs. So. Car. R. R. Co., 1 MeCul- 
lom, 385. 

Farwell vs. Boston & Worcester R. N. 
Co., 4 Met., 9. 

Coon vs. Syracuse & Rochester R. R. 
Co.,6 Barb., 231, affirmed, 5 N. T.. 
492. 

Nike vs. Boston d Albany R. R. Co., 
53 N. Y., 549. 


Third Point. —It is well settled that one who 
enters the service of another for the performance of 
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specified duties takes upon himself the natural and 
ordinary risks incident to the performance of such 
duties, and among these risks are the carelessness and 
negligence of fellow servants in the course of the com- 
mon employment. 

Farwell vs. Boston d W. N. R. Co., 4 

Met., 49. 
Hough vs. Railway Co., 100 U. S., 213. 
Railroad Co. vs. Fort, 17 Wall., 553. 


In the case last cited, the Court say (p. 557): the 


„rule proceeds on the theory that, that the employee, 
‘in entering the service of the principal, is presumed 
„to take upon himself the risks incident to the under- 
„ taking, among which are to be counted the negli- 
„ gence of fellow servants in the same employment.’ 


Fourth Point.—In the case at bar, the accident 
causing the injuries which the plaintiff sustained were 
not only due, solely, to the negligence of her fellow ser- 
vants, but the negligence itself was one of the incidental 
risks of her employment on a sea-going, coastwise ves- 
sel. One of these risks was the careless or negligent 
fastening by the seamen of the guards or railings on 
the ship’s side. On the undisputed facts, the defend- 
ant was therefore exempt from liability. 


In Quinn vs. N. J. Lighterage Co., 23 Bitchf., 209, the 
plaintiff was injured by the negligence of the master of 
a barge owned by the defendant while engaged in load- 
ing the vessel with iron rails, which were hoisted by 
tongs hooked on to the rails and moved by a hand 
winch. At the time of the accident, the captain was at 
the tongs and the plaintiff had hold of the rails, help- 
ing to push and guide them as they were hoisted. The 
master gave the order to hoist prematurely, and one of 
the rails fell on the plaintiff, causing injuries for which 
he brought suit. At the trial, the Court held that the 
negligence of the master was the negligence of the owner 
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of the barge, and so instructed the jury. The Circuit 
Court granted a new trial, holding that the master, at 
the time of the accident, was not performing a captain’s 
duty, but simply that of a common laborer, and that 


the plaintiff had no more ground of complaint than he 
„would have had if he had been injured by the care- 
‘* Jessness of his fellow Jaborers. It was the act of a 
** co-servant, and om — risks incident to the em- 
“ oy which the plaintiff impliedly assumed when 
he engaged in the work (. 915). 


In Hudson vs. Ocean Steamship Co., 110 N. X., 625, 
the plaintiff, while wheeling freight from a dock in New 
York into defendant’s steamship, over a platform or 
“* skid,”? which was in good order but was held fast by 
ropes which were required to be shortened or lengthened 
as the tide rose or fell, by some omission of the men en- 
gaged about the work to attend properly to the fasten- 
ings, thereby causing the skid to fall, was precipi- 
tated into the water and injured. ; 

The Court held, affirming a judgment in favor of the 
defendant, that the employer was exempt. They say: 

No fault or neglect was shown on defendant's part. 
The principle upon which actions are allowed against 
‘* a master by his servant is the obligation resting upon 
„the former to provide adequate and safe appliances, 
„and such as are usual in the particular business in 
‘* which the servant is employed. That is a duty im- 
‘** plied from their contract, and failure of the master in 
that duty renders him responsible to his servant for 
injuries occurring. But if the master has performed 
„his duty in that respect, the servant takes all the 


risks involved in the work in which he is engaged, 
and of his own and his fellow servant’s negligence.“ 


Fifth Point.—The ship’s carpenter and the ship's 
porter were fellow-servants of the plaintiff. 

It was proved that the plaintiff had shipped as stew- 
ardess, and signed the shipping articles. She was one 
of the ship’s company, and had, as such, participated 


12 


in an award of salvage made to the Bermuda ( fols. SU 
81). 
Buy the maritime law, the sailing and management of 
freight and passenger vessel on a voyage constitute one 
entire venture; the common object is the successful 
performance and completion of the voyage. The ship- 
ping articles are required by law to be signed by the 
entire crew, and, in this case, they were so signed by 
the plaintiff as well as by the carpenter and porter and 
all the ship’s company (Jol. 149). A woman serving on 
a ship is entitled to all the rights, and subject to all the 
duties and risks of a seaman. 

2 Parsons on Shipping & Ad., 49. 

The Java & Matilda, 1 Hogg Adm., 187. 

U: S. Revo. Stats., S8 4511, 4512. 


The sole command of the vessel was in the master. 
Acting under him, the subordinate officers of the ship 
exercised his authority, and to the extent of such exer- 
cise might well be held to represent the owners, but the 
ship’s company were all fellow-servants, and in their 
acts in the course of the common employment, which 
was the navigation and care of the vessel, they were all 
on an equal footing, and all alike took the risks of the 
acts of their fellows. 


Sixth Point.—There was nothing in the case to 
warrant the distinction pressed upon the learned Judge 
at the trial, and which he hesitatingly accepted, that 
because the stewardess and the porter served in the 
cabin, and the carpenter served on deck, therefore, the 
carpenter’s negligence could be visited upon the owner, 
while the porter’s could not. 

This distinction was wholly unwarranted, and was, 
we submit, clearly error. 

Exemption from liability for negligence of a fellow- 
servant is denied to an employer, only when the case 
shows that he ought to be held liable because of some 
duty omitted which was his duty and could not be 
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shifted or delegated to a subordinate, or because the 
negligent servant causing the mjury stood in such atti- 
tude in relation to the injured servant, that the em- 
ployer ought, in justice, to respond for the negligent 
act. 

Neither element of responsibility existed in the case 
at bar. 

There was no failure of duty on the part of defendant 
as to the equipment of the vessel, and the carpenter, as 
one of the ship’s company, stood in no relation to the 
plaintiff except that of fellow-servant. He had no 
charge or control as to her duties or their performance, 
and had not assumed any such charge or control, and 
the case is wholly bare of anything from which the 
slightest imputation of negligence to the defendant can 
be derived. The carpenter was in no conceivable sense 
the representative or alter ego of the shipowner, or the 
delegate of any authority from the owner in performing 
the careless act of not securing the rails of the ship’s 


gangway. 


Seventh Point.— The error at the trial arose from 
a misapprehension of the case cited and relied upon by 
the plaintiff's counsel, Chicago & Milwaukce R’ way Co. 
vs. Ross (112 U. S., 377), where the Court held the rail- 
way company liable for the injuries sustained by an en- 
gineer in its employ by a collision. Atthe time of the 
collision, the plaintiff was engineer of a freight train, 
and had the right of way over gravel trains, except 
when otherwise ordered. The conductor of the train had 
the entire charge of running it. It was his duty, under 
the company’s regulations, to show to the engineer all 
orders received by him as to the running of the train. 
On the morning of the collision, a wild train, carry- 
ing gravel, not running on schedule time. was coming on 
the track, and the conductor, though informed by tele- 
graph of its coming and ordered to hold the freight 
train, neglected to deliver the order to the plaintiff, and 
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this negligence was the direct cause of the collision and 
of the injuries to the plaintiff. 

The refusal of the Court to exempt the employer in 
the case last cited was clearly stated in the opinion to 
rest upon the distinction to be made between servants 
„of a corporation exercising no supervision over others 
en with them in the same employment, and 
„agents of the corporation clothed with the control and 
% ma ment of a distinct department in which their 
duty is entirely that of direction and superintendence. 
A conductor, having the entire charge, control and 
„management of a railway train, occupies a very dif- 
‘* ferent position from the brakemen, the porters and 
„other subordinates employed. In no proper 
‘sense is he a fellow-servant with the firemen, the 
‘* brakemen, the porters and the engineer. The latter 
are féllow-servants in the running of the train under 
his direction; as to them and the train, he stands in 
1 place of, and represents, the corporation (p. 

The same distinction was made in the coal company 
cases in the House of Lords (3 MacQueen, H. L. 
Cases, 266). The persons injured were miners 
working in a coalpit, and the person causing 
the injuries was a fellow-servant employed, not 
as a miner, but as engineer to take charge of the engine 
by which the miners were let down into the mine and 
brought out, and the coal was raised which they dug 
out. His negligence in the discharge of his duty in this 
separate department of the service, which made him 
responsible for the safe hoisting and lowering of the 


miners, was held to be the negligence of the employer. 


So, too, in the numerous cases in which railroad com- 
panies have been held liable for the negligence of one 
servant in their employ causing injuries to a fellow-ser- 
vant, the ground of liability has invariably been that as 
to the particular act causing the injury, the negligent 
party, although a fellow. servant, was, 770 hac vice, 
clothed with or exercising the power of the corporation 
and, therefore, representing it, and not acting as a mere 
servant on the same footing as his fellow-servant.. 

Brickner Adz. vs. N. T. Central & H. 
R. R. R. Co., 2 Lansing, 506, affirmed 
49 N. T., 672. 


„ 
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In the case last cited, plaintiff's intestate, em- 
ployed by the railroad company as a_ carpenter, 
was improperly directed by the foreman of his 
gang, one Westman, to go on to a defective 
scaffold, which gave way, causing his death. The 
Court held that it was error to non suit the plaintiff 
on the ground was that the negligence was that of a fel- 
low-servant, because the “directing power (p. 510) 
was the foreman Westman, who was boss of the gang 
of carpenters,’ and, as such, was in the performance of 
executive acts, and not while in the performance of 
these executive duties only the equal of the common 
colaborer or servant ”’ (p. 517). 


Laning vs. M. . C. & H. R. R. Co., 49 N. .. 
521, was another case arising out of the giving way of 
the same scaffold as in the Brickner case just cited 
above, and the Court held the defendant liable because 
it appeared that Westman, the boss of the gang — as 
he was described by Laning (p. 510) — was incompetent 
( p. 534), and that in the capacity in which he was act- 
ing, he was the general agent and representative of the 
defendant, and not a mere fellow-servant with the others 
charged with some special duty. 


And in Flick vs. Boston & Albany R. R. Co., 53 N. 
V., 549, the same distinction is applied. There, the 
plaintiff's intestate was a fireman on a freight train, and 
was killed by a collision, near Albany, of his train with 
another freight train which had become accidentally de- 
tached,and ran back, owing to want of a sufficient number 
of brakemen. The railroad company had an agent at 


Albany, called a head conductor,“ whose business it 
‘* was to make up the morning trains, station the brake- 
„men, and generally to prepare and dispatch these 
„ trains (. 567). Held, that the head conductor was 


not merely a co-servant engaged in the common business, 
but was in general charge of the business of the corpo- 
ration as to making up and dispatching the train which 
caused this injury, and, in ‘this agency ‘‘ represented 
the corporation itself. 
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On the other hand, where the negligence is that of a 
fellow-servant not occupying a position which makes 
him the representative of the employer as to the servant 
injured, and the employer has fulfilled his duty, the 
employer is exempt from liability. 

Hickey vs. Taaffe, 105 N. Y., 26. 
Anthony vs. Leeret, Id. 591. 

Crispin vs. Babbitt, 81 N. Y., 516. 
Cahill vs. Hilton, 106 N.. Y., 512. 
Brick vs. R. R. Co., 98 N. V., 211. 
Powers vs. R. R. Co., Id. 274. 
Mackin vs. R. R. Co., 135 Mass., 210. 
Hodgkin vs. R. R. Co., 119 Id., 419. 
Webber vs. Piper, 109 N. I., 496. 


The limitation of the rule of exemption under the 
distinction thus applied has no possible bearing 
on the case at bar. The use of he word depart- 
ments,“ occurring in the opinion and in the citations 
which it makes from adjudged cases (see pp. 
385, 388, 389, 392), and the use of the same word 
in Captain Whitehurst’s testimony (fol. 80), seem to 
have led to misapprehension on the part of the Court 
below. The master, in describing the several classes of 
the ship’s company, used the words deck department, 
engineer’s department and steward’s department,“ in 
the sense of classifying the ship’s company as to their 
work, but not at all as intending to designate any divis- 
ion as respects superiority in grade, power of direction, 
or representation of the ship owner. He expressly testi- 
fied that he commanded the whole vessel (fol. 80). The 
reference to departments in the opinion in the Ross case 
is manifestly to separate departments of service over 
which subordinate officers have superintendence ( p. 392), 
or where the peculiar work of a particular department 
of the common employment is so foreign to that of a 
servant in the same employ that he is a stranger to it 
(v. 388). 

Here the carpenter was not acting as carpenter, but 
simply as deck hand, and it is impossible to impute his 
carelessness to the owner any more than that of the por- 
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ter who was acting with-him, both doing the same thing 
at the same time, and doing it ineffectually. 

To hold that these two employees were not fellow-ser- 
vants in the common service of the vessel would be to 
refine the rule of law to such an extent as to destroy it. 

In order that two workmen should be fellow-servants 
it is not necessary that both should be engaged in per- 
forming the same or similar acts. They need not be en- 
gaged in the same particular work. It is sufficient if 
they are in the employment of the same master, engaged 
in the same common work, and performing duties and 
services for the same general purposes. 

See Buckley & Gould vs. Curry Silver 
Mining Co., 14 Fed. Rep., 833, and 
cases ciled ; also note pages 840. 841, 
846, where many cases are collated. 

Holden vs. Fitchburg R. R., 129 Mass., 


268. 
Lehigh Valley Coal Co. vs. Jones, 86 
Penn., 432. 


In the Harold, 21 Fed. Rep., 428, it was held that a 
winch man, furnished by the ship, was a fellow-servant 
of the employee of a stevedore who was at work shifting 
coal, as they were both in the common service of the 
ship and co-laborers in the same undertaking. 


In Armour vs. Hahn, III U. &, 313, where a carpen- 
ter was injured, the Court says: If it (the stick of 
timber causing the injury) was at the time. insecure, 
it was either by reason of the risks ordinarily incident 
to the state of things in the unfinished condition of the 
buildings ; or else by reason of some negligence of one 
of the carpenters or bricklayers, all of whom were em- 
ployed and paid by the same master, and were working 
in the course of their employment at the same time and 
place, with an immediate common object, the erection 
of the building, and therefore, within the strictest lim- 
its of the rule of law on that subject, fellow-servants, 
one of whom cannot maintain an action for injuries 
caused by the negligence of another against their com- 
mon master.“ 
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The City of. Alexandria, 17 Fed. Rep., 390, is quite 
similar to the one at bar. The cook of a steamer was 
injured by falling down an open hatchway. The Court 
held that the negligence was that of the officers or men 
in the performance of their ordinary duties, against 
which the owners could not possibly guard; that the 
persons on board were in one common employment ; 
that they were all engaged in the furtherance of a com- 
mon object, viz.: the prosecution of the voyage, and 
that the libellant's claim could not, on common law 
principles, be sustained. 

The authorities above cited, and the decisions to 
which they refer, and which it is unnecessary to discuss 
or analyze at length, establish the proposition that in 
order to relieve the-master from liability where one ser- 
vant is injured through the negligence of a co-servant, 
the two servants must be co-operating in the same busi- 
ness so that the one knows that the employment of the 
other is one of the incidents of this common service ; 
that the work need not be one in which the immediate 
object is common ; and that it is enough if the servants 
are employed to effect a common general object. 

See also Wharton on Negligence, § 231. 


Here, the plaintiff and the carpenter were employed 
to effect a common general object, viz.: The care and 
management of a steam vessel and the transportation of 
passengers and freight. The plaintiff knew that on such 
a steamer there would be sailors, engineers, perters and 
carpenters. She knew that the employment of such 
fellow-servants was one of the incidents of their com- 
mon service, and that if she undertook the duties of 
stewardess, she would be exposed to such dangers as 
might arise from their negligent acts. This is the test. 
Where the ordinary duties and occupations of the ser- 
vants of a common master are such that one is necessa- 
rily exposed to hazard by the carelessness of another, 
they must be supposed to have taken the risks of such 
possible carelessness when they entered the service, and 
must be regarded as fellow-servants.“ There being no 
question about relative ranks, and no suggestion that 
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the carpenter had any power to direct or control the 
stewardess, the two stood upon the same level. The car- 
penter’s department was no more a different depart- 
ment from that of the stewardess than from that of the 
sailors, of of the engineers; and hers was no more dif- 
ferent from the carpenter’s than from that of the porter, 
who was conceded to be her fellow-servant. Their im- 
mediate objects were different, but their general ob- 
ject the same. 
ä Chic. & Alton R. R. vs. Murphy, 538 II., 
3.36. 


If, for example, in the management of a hotel there 
were several so-called departments—kitchen, waiters, 
upstairs departments—and a waiter should be injured 
by the negligence of an employee in the upstairs depart- 
ment, it would be no answer to the defendant’s conten- 
tion to say that the mere technical division defeated the 
rule. 


In Morgan vs. Valeof Neath Ry. Co., L. R., I C. B. 
Cases, 149, the Queen’s Bench decided that the rule of 
exemption applies in cases where, although the imme- 
diate object on which the one servant is employed, is 
very dissimilar from that on which the other is em- 
ployed, yet the risk of injury from the negligence of the 
one is so much a natural and necessary consequence of 
the employment which the other accepts that it must 
be included in the risks which have to be considered in 
his wages. Thus, whenever an employment in the ser- 
vice of a railway company is such as necessarily to 
bring the person accepting it into contact with the traf- 
tic of the line, risk of injury from the carelessness of 
those managing that traffic is one of the risks necessa- 
rily and naturally incident to such employment and 
within the rule. A carpenter who was injured by the 
negligence of a porter was held to be a fellow-servant of 
the latter, and the common master was relieved from li- 
ability. a 
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Eighth Point.—The supposed conflict of decision 
between this Court and the Court of last resort in New 
York on the question of liability where the employee 
causing the injury is of a higher grade or in an entirely 
different sphere of employment, does not apply to the 
case at bar. As to this particular point the Court of 
Appeals say, in Loughlin vs. State of N. F., 105 N. T., 
159, p. 164,that the Ross case, 112 U. S., 377,“ is in con- 
flict with the course of decision in New York and else- 
where, citing Slater vs. Jewett,85 N. V., 61; Wilson vs. 
Merry, L. R. 1, H. L. cas., 326; Farwell vs. Boston & 
W. R. R. Co., 4 Met., 49. 


In the case in 105 N. Y., the injury was caused by the 
negligence of the master, and the servant injured was 
engaged at the time in executing his orders, while here 
the ship’s carpenter had no control or direction, and was 
doing the work of a common hand. 


There is no case to be found since the introduction of 


the rule of a master’s exemption from liability for the 
negligence of a fellow servant which warrants the plac- 
ing of the responsibility upon the present plaintiff in 
error for the injuries sustained by the plaintiff below. 


In Garrahy vs. Railroad Co., 25 Fed. Rep., 258, a 
common hand engaged in distributing rails along the 
side of a railroad track, for relaying it. was held not to 
be in the common employment of the railroad company 
with a man controlling and managing a switch engine 
not used in carrying these rails but in moving cars not 
engaged in the business of the relaying the track. 
These were strangers toeach other and not fellow ser- 
vants, and so the rule of exemption was held not to 
apply. 

But in the well considered case of Howard vs. Denver 
& Rio Grande R. R. Co., 26 Fed. Rep., 837, the rule 
was applied when an engineer and a foreman were em- 
ployed in the movement of different trains, and see also 
Mealman vs. Union Pac. Ry. Co., 37 Fed. Rep., 189. 
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Ninth Point.—There is not a scintilla of evidence 
in the case at bar which establishes any difference in 
the grade of service performed by the several classes or 
departments of the service on the ship. 


There were, of course, different classes or departments 
of service in the common employment, the carpenter did 
not do the cooking and the able seaman did not work in 
the cabin pantries, but the necessary division of labor 
created no element in the employment or service of the 
ship's carpenter which made him any more the repre- 
sentative of the owner than did the employment and 
service of the stewardess make her the representative of 
the owner. If, for example, she had thrown the orange 
peelings and slops on the deck instead of over 
the side and the carpenter had slipped on them and 
fallen and broken his leg or arm, could she, with any 
reason, have been said to be the representative of the 
owners in that negligent act because she was doing a sep- 
arate kind of work on the ship from that which the car- 
penter did? And yet if the theory of departments 
is to make the defendant liable to the stewardess for 
the carpenter’s negligence about the rails, they would 
have been equally liable to the carpenter for the negli- 
gence of the stewardess in the case supposed. 

The Court is referred, in addition, to the following au- 
thorities where the question of common employment is 
dletermined : 


Brakeman and laborer : 
Henry vs. Slaten Island Ry. Co., 81 N. 
I., 373 


Car inspector and brakeman : 
Smith vs. Potter, 46 Mich., 258. 
See also : 
Tidwell vs. Houston d G. N. Ry. Co., 3 
Woods, 313. 


Engine driver and car repairer: 
Valter vs. O. & M. N. R. 85 III., 500. 
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Engine driver and laborer : 
Kumler vs. Junction R. R., 33 Ohio, 150. 


Engine driver and switchman : 


Smith vs. MH. d L. R. R. N.. 18 Fed. 
Rep., 304. 


See also 1 Thompson on Negligence, p. 1034-1037, 
and particularly the remarks of Hillyer, J., quoted on 


page 1037. 


Tenth Point. — The learned Judge at the Circuit 
therefore erred in permitting the introduction into the 
case as an element of inquiry or of decision the ques- 
tion whether the ship’s carpenter belonged to a differ- 
ent department of the common service of the ship, 
the fact that this error was due to a misapprehension of 
the meaning and extent of the decision of this Court in 
the Ross case is further apparent from his disposition 
of the motion for a new trial. 


In deciding that motion he said (Opinion, fol. 90): 


„The motion, at the close of the evidence, to direct a 
„% verdict for the defendant was necessarily decided 
„without an opportunity for that full and careful ex- 
‘*amination which its importance demanded. The 
decision of the Supreme Court, in Ross vs. The Chicago, 
„Milwaukee and St. Paul Railway Co. (112 U. S., 377), 
‘Shad been but recently announced, and in view of 
the reasoning of the Court in that case and in the cases 
‘* cited with approval in the — opinion, and in 
view. also, of the evident disposition in many of the 
Federal Circuits to relax the rule invoked by the de- 
„ fendant, it was thought that the wisest course to adopt, 
under all the circumstances, was to submit the cause 
to the jury. The Court. at the trial, entertained very 
„grave doubt as to the plaintiff's right to revover, 
and now, after re-reading the opinion in the Ross 
‘‘ case, and after a more thorough review of the au- 
„ thorities, that doubt is still present.“ 
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He further said : 


Without intending to enter upon a discussion of 
the subject, it suffices to say that the question in the 
„case at is involved in doubt. How it will ulti- 
‘** mately be disposed of cannot be foretold with cer- 
‘* tainty. The case will, in any event, be taken to the 
Supreme Court. It is a case which should go there. 
The record now before the Court is in proper form 
‘* to present to the appellate tribunal the question for 
review. 

If the motion is granted there must be a new trial, 
resulting in a verdict for the defendant. Should the 
„Supreme Court thereafter decide that there was error 
in the direction of a verdict for the defendant, still 
* — — — be had. 3 — seem for the 
‘* advan of bot rties that delay so unnecessary 
* should be avoided and expense so — should not 
„be incurred. Upon the present record the action of 
„the Supreme Court will be final. 

The motion should, therefore, be denied, but upon 
“the condition, of course, that the plaintiff enter 
judgment for the full amount of her recovery, and 
interest.“ 


Eleventh Point.—If the above propositions are 
sound, there was nothing to submit to the jury, and a 
verdict should have been directed for the defendant. 


Technically, the exception taken at fol. 81 to the re- 
fusal of the Court to direct a verdict for defendant 
should have separately stated in respect to the ground 
that the injury was caused by a fellow-servant, but it is 
clear from the whole record that this ground of the mo- 
tion and the exception to the refusal to grant it was 
considered separately and ruled upon sepurately. The 
opinion of the Court on the motion for a new trial shows 
this, and the disposition made by the Court of that mo- 
tion was equivalent to a direction that the case should 
be placed in such a situation that it could be taken by 
writ of error to this Court to review this precise ques- 


tion. 
However this may be, the question is fully brought 
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up for review in the exception to the charge of the 
Court at fol. 87, where the precise point was made and 
exception duly taken to the Court’s leaving to the jury 
any question as to whether the accident was occasioned 
through the negligence of a servant in a different de- 


partment. N 


Twelfth Point. — The judgment should be re- 
versed and a new trial ordered. 


BuTLER, STILLMAN & HUBBARD, 
Attorneys for Plaintiff in Error. 


WILLIAM ALLEN BUTLER, 
WILHELMUS MYNDERSE, 
Of Counsel. 
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Supreme Court of the Guited States. 


OCTOBER TERM, 1888. 


) 

Tue QueBro STEAMSHIP ComMPANY, | 
Plaintiff in Error, 

. AGAINST 


BARBARA MEROHANT, 
Defendant in Error. 


J 


Brief For Defendant in Error. 


Points. 


First Point.—<As the verdict does not exceed five 
thousand dollars this Court has no jurisdiction. 

The verdict was for five thousand dollars to which, 
upon entering judgment, interest and costs were added 
(fol. 41). Interest is included in every judgment from the 
time of its rendition to its entry, and may be taxed by the 
clerk as a part of the costs. If this Court can acquire 
‘jurisdiction in this way a ready means is furnisbed for 
evading the statute, limiting its jurisdiction to cases in- 
volving more than five thousand dollars. 


Merrill v. Petty, 16 ae 338-346, 

Walker, v. U. S., 4 id., 

First National Bank d. — 110 U. S., 224. 
Western Union Tel. Co. d. Rogers, 93 id., 565. 
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The Court below manifestly intended that this case 
should be reviewed by this Court, but, that it may not be 
said by defendant in error that this point was either over- 
looked or entirely ignored, it is deemed proper to suggest 
it without intending to press the same upon the Court. 


Sevond Point.—In the same spirit it is suggested 
that the exceptions do not raise any question for consider- 
ation by this Court. The exception at folio 81 was general 
to the rulings of the Court upon two propositions,as to one 
of which confessedly the Court properly ruled, and is not 
assigned as error. 

The Court having overruled the motion to dismiss 
the complaint, to which ruling there was no proper ex- 
ception, it was bound to submit the case tothe jury, and 
therefore the exception, folio 87, is untenable. In other 
words, by making an improper exception to the denial of 
the motion to dismiss the complaint, the defendant occu- 
pies the same position as though no exception had been 
taken at all, and it is too late to raise the question by an 
exception to the charge leaving the case to the jury. 


Third Point.—The Court properly charged the jury 
that the master was liable if they found that the accident 
occurred through the negligence of a servant in a depart- 
ment distinct and separate from that in which the plain- 


tiff was engaged. 


(a.) It appeared in evidence that there were three separate 
and distinct departments on board the Bermuda: the deck 
department, engineers’ department and stewards’ depart- 
ment (fol. 80). 

The witness Conway testified—and was not contradict- 
ed—that the carpenter or second mate of the deck de- 
partment had charge of the opening and closing of the 


3 


gangway through which plaintiff fell (fol. 66). The court 
charged the jury very carefully in relation to the testimony 
concerning the different departments on board the vessel, 
and left it to them to determine whether the carpenter was 
a servant in a totally different department from that of 
the plaintiff, telling them that they could not find for her 
unless they were satisfied by a fair preponderance of evi- 
dence that the accident occurred through the negligence 
of a servant in a totally different and distinct depart- 
ment (fol. 83). 


(5.) The exemption of the master from liability to a ser- 
vant for the negligence of a fellow servant is founded upon 
the theory that the servant impliedly assumes the risk of 
the negligence of a servant co-operating with him. 
Servants in the same line of employment where their 
general duties must bring them habitually together are 
enabled to exercise a mutual influence upon each other 
promotive of proper caution. But that rule does not ob- 
tain where the servants are in departments essentially 
foreign to each other though having a common master. 

Whatever conflict may exist among the State 
courts upon the master’s liability for the acts of 
the servant, the most recent and carefully considered 
decisions of the Federal Courts have firmly adopted 
the humane doctrine that the master’s immunity 
from damages for injuries sustained by one employee 
throngh the negligence of another is limited to cases where 
the servants are engaged in the same common employment 
in the same depariment of duty, and does not extend to 
cases where servants are engaged in departments essen- 
tially foreign to each other. 


3 Abb. Nat. Dig., 202-3 and cases cited. 

Gravelle v. Minneapolis & St. L. Ry. Co., 10 Fed. 
Rep., 711. : 

Same case, 11 Id., 569. 

King v. Ohio Railroad Co., 14 Id., 277. 

Crew v. St. Louis Ry. Co., 20 Id., 87. 
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The Titan, 23 Id., 413. 

Garrahy v. K. C. St. J. & C. B. R. R. Co., 28 Id., 
258. 

Kenna v. Carolina, 30 Id., 197. 

Central Trust Co. v. Wabash Co., 34 Id., 616. 

C. M. & St. P. Ry. Co. v. Ross, 112 U. S., 389. 

Northern Pacific Ry. Co. d. Herbert, 116 Id., 642. 

Armand S. S. Co. v. Carey, 119 /d., 245. 


The only apparent conflict in the cases arises from the 
difficulty of determining whether the facts of the particular 
case before the Court establish the employment of the ser- 
vants in departments foreign to each other. In the case at 
bar, however, no such difficulty exists, for the Court sub- 
mitted that question · as one of fact to be determined by the 
jury. The defendants were thus given the benefit of every 
doubt and upon a charge which was most unexceptionable. 
So that we have in this case, a finding that the negligent 
servant was engaged in a department totally foreign to that 
in which plaintiff was engaged. 


Fourth Point.--‘‘ Where a servant is injured in 
consequence of the negligence of another servant of the 
same master it is proper to submit to the jury, as a matter 
of fact, whether the plaintiff and such other servant were 
in the same line of employment.”’ 


Toledo W. & W. R. R. Co. v. er 77 III., 217. 

C. B. & Q. R. R. Co. v. Gregory, 58 Id., 272. 

Indianapolis & St. Louis Co. 9. Morganstern. 106 
Id., 216. 


While one master may carry on his business in 
such a way as not to create a departmental 
distinction, another may so arrange it that one servant 
would not, within the established rule, be considered a fel- 
low servant with another whose negligence is complained of. 
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It depends upon the peculiar facts of each case, such as the 
character of the employment, the nature of the business, 
and the manuer in which it is conducted. In the case at 
bar the defendant’s witness, Captain Whitehurst, was very 
precise in specifying the different departments on board 
t 


-yessel, and while the learned counsel for the defendant 
at the use of the term department as employed by 
the captain, and suggest that he meant simply the different 
e glasses on board the vessel, we find all the witnesses 
examined upon the subject, though their testimony was 
taken at different times and places, make the same distinc- 
tion and use the same phrase. John Conway, whose testi- 
mony was taken on behalf of the plaintiff before trial, sta- 
ted that the captain or second mate of the deck department 
had charge of the opening and closing of the gangway (66), 
and Robert West, examined on behalf of the defendants 
before trial, speaks of the porter as being in the steward’ s 
department (72). 

The plaintiff had nothing whatever to do with the navi- 
gation of the vessel, and occupied toward the carpenter, 
who belonged to the deck department, substantially the 
position that a valet would occupy to the captain, if he had 
one, the plaintiff was but a ladies’ maid. 

In view, however, of the finding of the jury, it is unnec- 
cessary to further consider this suggestion of counsel. 


Fifth Point.—But even if it be a question for the de- 
termination of the Court and not for the jury, the plaintiff 
in error was not injured by its submission, and cannot 
complain, as the Court made no error in the propositions of 
law embraced in the charge submitting the case to the 


jury. 


Toledo, W. & W. R. R. Co. v. Moore (supra, 
p. 222). 


Sixth Point.—If the trial judge would, upon 
the evidence, have been authorized to determine this 
question without submitting it to the jury, he would 
have been obliged as matter of law to hold that the car- 
penter and plaintiff were not fellow servants. 

The English rule relating to the exemption of a master 
from liability for an injury to a servant is that all servants 
of the same master engaged in carrying forward the com- 
mon enterprise, whether in different departments, widely 
separated, orstrictly subordinated to others are to be re- 
garded as fellow servants, bound by the terms of their em- 


ployment to run the hazard of any negligence of any of 


their number. 
Redfield’s Law of Railways, Vol. 1, Sec. 131. 


In other words, where the general object to be accomp- 
lished by the servants are the same, the employer the 
same, and the servants derive authority and compensation 
from the same source, they are all, from the highest to the 
lowest, regarded by the English rule as fellow servants, no 


matter how remote from each other they may usually be 


occupied or how distinct in character and nature their 
respective duties and employments may be. 

This broad rule has been followed in Massachusetts, 
(Holden v. Fitchburg R. R. Co., 129 Mass., 268,) 
and by a bare majority of the New York Court of Appeals 
in the leading case of Crispen v. Babbitt, 81 N. I., 504. 
And the learned counsel for the plaintiff in error, seems to 
rely mainly upon the cases decided in England and those 
two States, including Loughlin v. New York, 105 N. Y.,64, 
in which attention is called to the conflict between the 
Federal Courts and the doctrine adopted by the New York 
Court of Appeals. 

But this English rule has in its progress in the courts 
of England and America encountered constant resistance 
by the bar and many of the ablest jurists, and the reason 


—— — 
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assigned for its adoption has been deemed inadequate and 
illogical. 


% Chicago & N. W. R’y Co., d. Maranda, 93 III., 
* 
f (p. 326). 


And accordingly we find the rule departed from in the 
Federal Courts and in many of the States of the Union 
(See Quin v. The New York Lighterage Co., 23 Fed. Rep., 


p. 364; Chicago & N. W. R’y Co., d. Maranda, supra, 


and cases cited above.) 

Recognizing such departure, the Court below, on the mo- 
tion for a new trial, said that the general tendency of 
% modern decisions is to abate the austerities of the rule 
% which exempts the master from liability from injuries 
% occasioned by the negligence of fellow servants and to 
‘* confine it within very narrow limits. In some of the 
** States it has been practically abrogated by judicial de- 
‘** cisions,in others by express statute. The railroad commis- 
6 sioners of our State, (N. T.), in an able review of the 
‘* subject, recommend action by the Legislature looking to 
% abandonment (Report for 1883 vol. 1. page 54.) In the 
recent case of Garrahy v. K. C. St. J. & C. B. R’y (25 
„Fed. Rep. 258), the rule is still further relaxed, if indeed 
the logic of that decision is not to overthrow it altogether. 
66 91.) 


e, ee. e n . 2 


Seventh Point. In order to constitute servants of 
„ the same master fellow servants, it is not enough that 
they are engaged in doing parts of the same work or 
jn the promotion of the same enterprise carried on by the 
„ master not requiring co-operation, nor bringing the ser- 
„ vants together or into such personal relations that they 
e could exercise an influence one upon the other, promo- 
tive of proper caution in respect of their mutual safety, 
e but it is essential either that they should actually co- 
. operate at the time of the injury in the particular busi- 


% ness in hand, or that their usual duties should bring 
them into habitual consociation so that such proper cau- 
te tion would be likely to result. 


C. &. N. W. Ry Co. v. Maranda (supra). 


And so in the following cases in the Federal Courts it ¥ 
has been determined that as matter of law the servant in- 
jured was not a fellow servant with one whose neglect N 
caused the accident: i: 


Common laborer engaged in unloading vessel and officer 
of ship: } 
McKenna v. Carolina, 30 Id., 193-7. 


Expressman and Engineer : 
Central Trust Co. d. Wabash Co (supra). 


Common workman and conductor of switch engine: 14 
Garrahy vd. Kansas City, &c. (supra). 


So also station agent and carpenter: 
Palmer v. Railway Co., 13 Pac. Rep., 425. 


Laborer in carpenter shop and Engineer: 


Ryan v. Railway Co., 60 III., 177. 

See also Bain v. Athens Foundry and Machine 
Works, 75 Ga., 718. 

Louisville, &c., Co. d. Moore, 83 Ky., 675-684. 

Stroble v. Chicago, M. & St. Paul Co., 70 Iowa, 


555. 
Chicago, &c., Co. v. Hoyt, 122 III., 369. 
aet . 


„ AC. 


— 4 ath .. 22 2 


Eighth Point.—In view of the decisions of the 
Federal Court, it would not be profitable to follow coun- 
sel in their citation of the cases in England, Massachu- 
setts, or New York. Counsel seem to place some stress 
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upon the Illinois cases cited by them. But Chicago 
& Alton R. R. Co. d. Murphy (53 III., 386), was sub- 


sequently disapproved by the Courts of that State, as 


laying down the rule too broadly (C. & N. W. Ry. 
Co. v. Miranda, supra), and the doctrine of Valtez v. 
Ohio R. Co. (85 III., 500) has been overruled by the sub- 
sequent cases (see Wood’s Master & Servant, p. 853, note 
2d Ed.; 98 III., 481; 101 id., 93; 104 id., 202; 106 id., 216.) 
The Miranda case was most carefully considered in an 
elaborate and able opinion, and is cited with approval and 
followed in Rolling Mill Co. v. Johnson (114 III., 57), and 
Chicago & N. W. Ry. Co. v. Snyder (117 Id., 376). 

In Smith v. Potter (46 Mich., 258) cited by plaintiff in 
error, the Court held that the brakeman and inspector 
of cars, whose duty it was to see that the cars were in 
proper condition, were fellow servants as were also the 
conductor and brakeman. This is in direct conflict with 
the subsequently decided case of Chicago, &c., Co. v. 
Ross (supra). 

The Federal cases cited by plaintiff in error sustain and 
point out the departmental distinction as an exception 
to the English doctrine. | 

In Howard v. Denver & Rio Grande R. R. Co., 26 Fed. 
Rep., 837, which counsel relies upon as a ‘‘well-considered 
ense, Judge Brewer (page 841) says: Another exception 
to a master’s exemption from liability which has received 
considerable recognition, is that where two employees who 
are serving the same master are engaged in a DIFFERENT 
cLass of work they are not to be regarded as fellow ser- 
vants within the rule. Thus in Illinois it has been held 
that a bookkeeper in a railroad office is not a fellow servant 
with an engineer (Chicago, &., Ry. Co. v. Keefe, 47 III., 
110), and also that a laborer in a carpenter shop was not a 
fellow servant with an engineer (Ryan d. R. R. Co., 60 
III., 177); and the learned Judge refers with approval 
to the case of Garrahy d. R. R. Co. (supra). 

Mealman v. Union Pacific R. R. Co. (87 Fed. Rep., 189), 
decided by the same Judge, came up on a demurrer to the 
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complaint, and the Court simply held that as the negligence 
charged was that of a master mechanic, whose duties the 
complaint did not set forth, there were not sufficient facts 
averred to hold the company liable. 

In Bulckley v. Gould & Curry Silver Mining Company, 
14 Fed. Rep., 883, plaintiff was engaged in a shaft, excava- 
ting the same and loading rock, while the negligent servant 
was running the engine employed in hoisting the rock 
from the shaft, and the decision was based solely upon the 
ground that they were engaged together in excavating the 
shaft as fellow servants,’’ in the same line or department 
of service (p. 836), and from the opinion it is clear that 
had it appeared that they were not engaged in the same 
‘‘line or department of service,“ the decision would have 
been otherwise. | 

In Quinn d. the N. J. Lighterage Co. (supra), both men 
were engaged loading a barge with iron rail; two men were 
on the hand winch, one hooked the tongs upon the rail 
and two pushed and guided the rails into the barge when 
raised by the men at the winch, and through the negligence 
of the captain, who took the place of one of the men at the 
winch, the accident occurred and Judge Wallace in the 
opinion pointed out the departmental distinction created by 
the Federal Courts. Indeed, in the same volume (p. 413), we 
find that in passing upon the Titan case (supra), where the 
facts were more analogous tothose at bar, he recognized 
and enforced that distinction by holding the master liable 
for an accident to a deck hand who was not engaged in the 
navigation of the vessel at the time of the accident which 
occurred through the fault of the pilot. 

In the Harold case (21 Fed. Rep., 428) the libellant was 
one of a number of men engaged to shift coal in a steamer. 
He was at work in the hold beneath the aft hatch, empty- 
ing the tubs as they were lowered. The servant who at- 
tended to the winch started it without notice to the men at 
the platform, whereby one of the planks was displaced, 
fell through the hatch and injured libellant. The Court, 
in drawing the distinction between that case and the liabil- 
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ity of the master for negligence of 2 servant in a distinct 
and different department, stated, that the risk of the 
negligence of servants or laborers, in any independent de- 
partment of work is not assumed by the servant. 
„Against these he has no means of protecting himself, 
nor can he be reasonably supposed to take the risk arising 
from a kind of work wholly independent of that about 
which he is engaged. 

The City of Alexandria, 17 Fed. Rep., 390, was decided be- 
fore the Ross case,(supra), and the evidence showed the neg- 
ligence of a fellow workman engaged in the same general 
undertaking or employment. They were the steward and 
cook working in the same department. 

In Haugh v. R'y, 100 U. S., 213, the deceased was killed 
by reason of the engine on which he was riding being 
thrown from the track over an embankment, whereby the 
whistle fastened to the boiler was knocked out, which 
allowed hot water and steam to escape, scalding him to 
death. The question before the Court was whether proper 
machinery had been furnished the servant. A verdict for 
the defendant was reversed and the Court, in its opinion 
written by Mr. Justice Harlan (who subsequently concurred 
in the opinion of Mr. Justice Field in the Ross case), 
say. quoting from the authorities: In the con- 
sideration of the case it did not become necessary 
to define with any degree of precision what was 
meant by the words ‘common servants or common em- 
ployment’ and perhaps it might be difficult beforehand 
to suggest any strict definition of them. It is necessary, 
however, in each particular case to ascertain whether 
servants are fellow servants in the same work, because 
although a servant may be taken to have engaged to en- 
counter all risks which are incident to the service which he 
undertakes, yet he cannot be expected to anticipate those 
which may happen to him on occasions foreign to his em- 
ployment. Where the servants therefore are engaged in 
different departments of duty, an injury by one servant 
upon the other by carelessness or negligence, in the course 
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of his peculiar work, is not within the exception, and the 
master’s liability attaches in that case in the same manner 
as if the injured servant stood in no relation to him.“ 

In Armour v. Hahn, 111 U. S., 313, a number of carpenters 
and bricklayers were engaged in the erection of a building, 
and in arranging the joist for the edge of a cornice; che 
plaintiff (a carpenter) stood on the projecting part of one 
of the timbers causing it to tip over. The Court held that 
there was no evidence of negligence, because it was not 
pretended that the timber was unsound, and if it was in- 
secure, it was by reason of the risks ordinarily incident to 
the state of things in the unfinished condition of the build- 
ing, or else by reason of some negligence of one of the car- 
penters or bricklayers, all of whom were working in the 
course of their employment at the same place and time 
with an immediate common object and within the strictest 
limits of the rule of Jaw upon the subject of fellow-servants. 

Kendal v. Houston & Northern R. R. Co., 3 Wood, 313, 
was decided by the District Court of Texas in 1877 and 
came before the court upon a demurrer toa declaration 
which failed to allege that the car which caused the injury 
was defective. The Court stated that the rule in this 
country and in England was that the Master was liable for 
injury occasioned by the negligence of a fellow servant 
employed in the same general business, even thongh the 
negligent servant may have been superior to the 
one injured in his grade of employment, provided the com- 
pany hasin the first instance provided sufficient machinery 
and skillful and competent employees. This is no longer 
the law of the federal courts. 

Smith v. Memphis, &., R. R. Co., 17 Fed. Rep., 304, 
verdict for plaintiff was sustained. The proof imputed 
negligence to the defendant in not having a sufficiently 
safe road-bed and track, and in excessive speed of the loco- 
motive (p. 305). 


AP 
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Ninth Point.—tThe — counsel for plaintiff in 
error contend that the doctrine of the master’s immunity 
from liability as maintained in the early State Court cases 
still exists in the Federal Courts, except in cases where the 
servants differ in rank, and urge that the reasoning of the 
Ross case should not be extended beyond that point 
Again, referring to the cases above cited for the 
prevailing doctrine in the Circuit and District 
Courts, we desire especially to call attention 
to the Garrahy case (25 Federal Rep., 258), decided by Mr. 
Justice Miller. In that case the plaintiff was engaged 
with a number of workmen under the control of a fore- 
man in taking up and relaying one of the tracks in the 
yard of the company. In the yard there was a switch en- 
gine, usually employed in transferring cars from one track 
to another and from one place to another with several 
hands, including a fireman and engineer, under the control 
of a conductor. The switch engine struck plaintiff while 
he was engaged in replacing the rails of a track. 

The conductor of the switch engine was clearly not 
the superior of the servant injured, but the 
learned Judge says, in overruling a motion for a new trial, 

After re-examining the matter * * * I remain of the 
opinion that a common hand engaged in the business of 
distributing iron rails along the side of a track, to be laid 
in place of other rails removed from that track, and under 
the control, with six or eight other men, of a boss or fore- 

man, is not in the same employment as a man controlling 
and managing a switch engine not used in carrying these 
rails, but in moving and transferring from one place to 

another cars not engaged in the business of relaying suid 

track, And this, in my personal judgment, as a matter of 

sound principle, is also the necessary result of the latest 

decision of the Supreme Court of the United States on the 

same subject, in the case C. M. & &. P. Ry. Co. v. 

Ross, 112 CJ. S., 877.“ 
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This breaking away from the rigorous and inequitable 
doctrine of some of the State Courts devolves upon 
the employer a duty anda just share of responsibility 
for the lives and limbs of the persons in his control, and 
is more in the direction of justice and humanity, ‘‘and the 
poor laborer, who, under the old rule, was left to be driven 
„about by the winds of chance,stranded upon the shoals of 
„ misfortune or wrecked upon the rocks of adversity, will be 
% better protected in his person and rights in the future.“ 


25 Fed. Rep., 264, 265. 


Tenth Point.—The judgment should be affirmed with 
costs. 
A. J. DITTENHOEFER, 
Of Counsel for Defendant in error. | 
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1&2 Srate or Sour CAROLIN A: 
In the Supreme Court. 


Jonx J. MeLunx, as Administrator of the Estate of George W. Mel- 
ton, Deceased, Respondent, 
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To the honorable the chief justice of the supreme court of the State 
of South Carolina: 


The petition of Gustavus C. Hopkins, Charles D. Miller, and Lu- 
cius Hopkins Smith, the successors of Hopkins, Dwight & Co., and 
of Lueius H. Smith, as trustee of Hopkins, Dwight & Co. and of 
Mrs. Margaret A. Melton and her children, respectfully showeth— 


That the above-entitled action was recently tried in this court, 
the facts in which cause appear in the“ case” thereof, hereto annexed. 


That a decree in said cause has recently been rendered in the 
highest court in this State in which a decision can be had. 


That said decree is a final decree. 


3 That in said cause was drawn in question the validity of 
a statute of said State and of a decision of the court of last 
resort of the said State on the ground of their bei 
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G. c. HOPKINS ET AL., &C., VS. J. J. MCLURE, ADM’R, 4C., ETAL. 1 


1&2 Srate or Sourn Ca ROLIN A: 


i In the Supreme Court. 


Joun J. MoLunx, as Administrator of the Estate of George W. Mel- 
ton, Deceased, Respondent, 


MARnGARET A. MEtton and Her Infant Children, Appellants, and 
Others, the Creditors of said George WI Melton, Deceased, of 
Whom the Successors of Hopkins, Dwight & Co. and W. H. Kerr, 
as Clerk of Court for Fairfield County, are Appellants and all 
Others Respondents. 


e * 


To the honorable the chief justice of the supreme court of the State 
of South Carolina: 


The petition of Gustavus C. Hopkins, Charles D. Miller, and Lu- 
cius Hopkins Smith, the successors of Hopkins, Dwight & Co., and 
of Lucius H. Smith, as trustee of Hopkins, Dwight & Co. and of 
Mrs. Margaret A. Melton and her children, respectfully showeth— 


That the above-entitled action was recently tried in this court, 
the facts in which causeappear in the “case” thereof, hereto annexed. 


That a decree in said cause has recently been rendered in the 
highest court in this State in which a decision can be had. 


That said decree is a final decree. 
3 That in said cause was drawn in question the validity of 
a statute of said State and of a decision of the court of last 


resort of the said State on the ground of their being repugnant to 
the Constitution of the United States. 


That the decision of such court of last resort was adverse to the 
right and title claimed by your petitioners, as appears of record. 


Wherefore your petitioners pray that their writ of error to the 
Supreme Court of the United States and a citation to the defendants 
in — may be allowed and their supersedeas bond may be ap- 
proved. 


And your petitioners will ever pray, and so forth. 
Te * JAS. H. RION, 


Their Attorney and Solicitor. 


Filed May 27th, 1886. 
ALBERT M. BOOZEE, 


Clerk of Supreme Court of South Carolina. 


Sper :] The State of South Carolina. In the supreme court. 
John J. McLure, as adm’r of the estate of George W. Melton, dec’d, 


vs. Margaret A. Melton e al. Petition. (Copy.) 
1—400 


» 


GUSTAVUS c. HOPKINS ET AL., 4C., vs. 


4 UnitTEp States OF AMERICA, 88: 


The President of the United States to the honorable the justices of 
the supreme court of the State of South Carolina, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said supreme court of the State 
of South Carolina, before you, being the highest court of law or 
equity of the said State in which a decision could be had in the said 
suit — John J. McLure, as administrator of the estate of 
George W. Melton. deceased, as plaintiff, and Margaret A. Melton 
and her infant children and others, the ereditors of said George W. 


Melton, deceased, to wit, Gustavus C. Hopkins, Charles D. Miller.“ 


and Lucius Hopkins Smith, composing the firm of Hopkins, Dwight 
& Co., as successors of Lucius Hopkins and Amos T. Dwight, com- 
posing the late firm of Hopkins, Dwight & Co.; Lucius H. Smith, 
as trustee of Hopkins, Dwight & Co. and of Margaret A. Mel- 
5 ton and her infant children; William H. Kerr, as clerk of the 
court of common pleas for Fairfield county, of said State; W. 
Gill Wylie, W. H. Wylie, and Annie Wylie Moore, as executors of 
the last will and testament of Juliet A. Wylie, deceased; Samuel D. 
Melton, G. R. Ratchford & Co., The National Bank of Chester, South 
Carolina, R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prio- 
leau Hamilton, Mrs. J. E. Moffatt, James Hemphill, Bech mon: Stove 
Company, Russell & Alger, Armstrong, Cator & Co., B. R. Smith & 
Co., Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Gra- 
ham, Moses Benson, R. C. M. Alexander, as defendants, wherein was 
drawn in question the validity of a statue of said State and of a 
decision of the court of last resort of the said State on the ground 
of their being repugnant to the Constitution of the United States 
and the decision was in favor of such their validity, a manifest 
error hath happened, to the great damage of the said Gustavus C. Hop- 
kins, Charles D. Miller, and Lucius Hopkins Smith, com 
6 ing the firm of Hopkins, Dwight & Co., successors as afore- 
said, and Lucius H. Smith, as trustee as aforesaid, as by their 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do — you, if judgment be 
therein given, that then, under your seal, distinetly and openly, 
you send the record and proceedings aſoresaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, eo that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid be- 
ing inspected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and custom of the United States should be done. 
Witness the Honorable Morrison R. Waite, Chief Justice of 


„ 
— 


JOHN J. MCLURE, ADM’R, &C., ET AL. 3 


the said Supreme Court, the fifth day of May, in the year 
7 of our Lord one thousand eight hundred and eighty-six. 


(Seal U. S. Circuit Court, District of So. Carolina.] 
J. E. HAGOOD, 


Clerk of the Circuit Court of the United States 
for the District of South Carolina. 


55 Allowed by— 
. W. D. SIMPSON, 
Chief Justice Supreme Court & C. 
Attest: 
[Seal Supreme Court of South Carolina.] 


ALBERT M. BOOZEE, Clerk. 


IEndorsed:] The United States of America. Supreme Court. 
The State of South Carolina. In the supreme court. John J. Me- 
Lure, as adm’r of the estate of George W. Melton, dec’d, vs. Margaret 
A. Melton and her infant children; Hopkins, Dwight & Co., and 
others. Writ of error. 7 
; [Stamped :] Supreme court of South Carolina. Clerk’s office, Co- 
lumbia,S.C. Filed May 27,1886. Albert M. Boozee, clerk. 
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8 Rion’s law office, Nos. 7 and 9 East Washington street. 


i Winnszoro’, S. C., 26 April, 1886. 


To W. H. Kerr, clerk of the court, and Messrs. Douglass & Me- 
) Cauts, his attorneys: 


| You are hereby notified that the successors of Hopkins, Dwight 
: & Co. and Lucius H. Smith, as trustee of Hopkins, Dwight & Co. 
N and Margaret Z. Melton and her infant children, intend to prose- 
cute a writ of error from the Supreme Court of the United States to 
the supreme court of the State of South Carolina to review the 
decree of the latter court made on the 22nd day of April, 1886, in 
the case of Jno J. McLure, as administrator of the estate of George 
W. Melton, deceased, against the said Hopkins, Dwight & Co.’s suc- 
cessors, Lucius H. Smith, trustee as aforesaid, and others, the cred- 
itors of Geo. W. Melton, deceased, of whom you are one. 
You will please inform me by notifying me at my office, Nos. 7 
& 9 E. Washington street, Winnsboro’, S. C., if you will join 
9 in the said writ of error. If you do not signify your intention 
to do so the said the successors of Hopkins, Dwight & Co. 
and Lucius H. Smith, as trustee as aforesaid, will sue out the same 


alone. 
JAS. H. RION, 
Attorney for the Successors of Hopkins, Dwight & C., 
and Lucius H. Smith, as Trustee. 


We accept service of this notice this 26th day of April, 1886. 
DOUGLASS & McCANTS, 
At ys for W. H. Kerr, Clerk. 


GUSTAVUS C. HOPKINS ET AL., &C., VS. 


I accept service of this notice this 26th day of April, 1886. 
W. H. KERR, C. C. P. 


10 The United States of America to John J. Me Lure, as adminis- 
trator of the estate of Geo. W. Melton, deceased; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford & 
Co., The National Bank of Chester, South Carolina, the firm of R. 
T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau Hamil- 
ton, Mrs. J. E. Moffatt, James Hemphill, The Richmond Stove 
Company, the firm, of Russell & Alger, the firm of Armstrong, 
Cater & Co., the firm of B. R. Smith & Co., the firm of Brice & 
Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, Moses 
Benson, and R. C. M. Alexander, Greeting : 


You are hereby cited and admonished to be and —— at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant toa writ of error filed 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors Of Lucius Hopkins and Amos T. Dwight, composing the 
late firm of Hopkins, Dwight & Co., and Lucius i Smith, as trustee 
of Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
children, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 


Witness the Honorable W. D. Simpson, chief justice of the supreme 
court of the State of South Carolina, this 27th day of May, in the 
year of our Lord one thousand eight hundred and eighty-six. 
W. D. SIMPSON, 
Chief Justice Supreme Court & C. 


Attest: 
[Seal Supreme Cour? of South Carolina.] 


ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


11 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. 

Jno. J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. 

Margaret A. Melton and her infant children and Hopkins, Dwight 

& Co. and others. Citation. I acknowledge the legal service of 

this citation by copy retained this 7th day of June, 1886. W. H. 
Kerr, C. C. C. P., F. C. Original. 
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12 The United States of America to John J. McLure, as admin- 
istrator of the estate of Geo. W. Melton, deceased: W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. IT. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond Stove 
Company, the firm of Russell & Alger, the firm of Armstrong, 
Cater & Co., the firm of B. R. Smith & Co., the firm of Brice 
Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, Moses 
Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 


preme Court of the United States, to be holden at Washington on 


the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Carolina, 
wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius Hopkins 
Smith, composing the firm of Hopkins, Dwight & Co., the successors 
of Lucius Hopkins and Amos T. oe composing the late firm of 
Hopkins, Dwight & Co., and Lucius H. Smith, as trustee of Hopkins, 
Dwight & Co. and of Margaret A. Melton and her infant children, 
are plaintiffs in error and you are defendants in error, to show cause, 
if any there be, why the decision rendered against the said plaintiffs 
in error, as in said writ of error mentioned, should not be corrected 
— why speedy justice should not be done to the parties in that be- 
alf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May. 
in the year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court 8. C. 

Attest : . 

(Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


13 [Endorsed:] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. McLure, as adm'r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. We acknowledge the legal service of this citation 
by copy retained this seventh day of June, 1886. Hart & Hart, 
att’ys for the assignees of G. R. Ratchford. Original. 


14 The United States of America to John J. McLure, as admin- 

istrator of the estate of Geo. W. Melton, deceased ; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament 


GUSTAVUS C. HOPKINS ET AL., &C., VS. © 


of Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 


Moses Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 


preme Court of the United States, to be holden at 


ashington on 


the second Monday of October next, pursuant to a writ of error filed 
in the elerk's office of the supreme court of the State of South Caro- 
lina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius: 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors of Lucius Hopkins and Amos T. Dwight, composing the 
late firm of Hopkins, Dwight & Co., and Lucius H. Smith, as trustee 
of — — Dwight & Co. and of Margaret A. Melton and her in- 
) 


fant c 


ildren, are plaintiffs in error and you are defendants in error, 


to show cause, if any there be, why the decision rendered against 
the said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 


parties in that behalf. 


Witness the Honorable W. D. Simpson, chief justice of the su- 


preme court of the State of South Carolina, this 27th day of May, in 


the year of our Lord one thousand eight hundred and eighty-six. 
W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 


Attest : 
[Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


15 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. I acknowledge the legal service of this citation 
by copy retained this eighth day of June, 1886. John J. McLure, 


adm’r of est. of Geo. W. Melton, dec’d. Original. 


* 


16 The United States of America to John J. McLure, as admin“ 
istrator of the estate of Geo. W. Melton, deceased; W. H. 

Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament 
of Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 


Stove Company, the firm of Russell & Alger, the firm of Arm- 


JOHN J. MCLURE, ADM’R, 40., ET 41. 7 


strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and 2 at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the djerk’s office of the supreme court of the State of South Car- 
olina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors of Lucius Hopkins and Amos T. Dwight, composing the 
late firm of Hopkins, Dwight & Co.,and Lucius H.Smith, as trustee 
of Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
children, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, in 
the year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 


Attest : 
[Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


17 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 

J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 

A. Melton and her infant children and Hopkins, Dwight & Co. and 

others. Citation. I acknowledge the legal service of this citation 

by ony, retained this 8th day of June, 1886. Edward T. Atkinson. 
riginal. 


18 The United States of America to John J. McLure, as admin- 
istrator of the estate of Geo. W. Melton, deceased; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Riehmond 
Stove Company, the firm of Russell & Alger, the firm of Armstrong, 
Cater & Co., the firm of B. R. Smith & Co., the firm of Brice 
Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, Moses 
Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 


7 ae. righ * “ * . 


GUSTAVUS c. HOPKINS ET Al., &¢., vs. 


preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors of Lucius Hopkins and Amos T. Dwight, composing the late 
firm of Hopkins, Dwight & Co., and Lucius H. Smith, as trustee of 
Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
children, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. ä a 
Witness the Honorable W. D. Simpson, chief justice of the su- 
reme court of the State of South Carolina, this 27th day of May. 
in the year of our Lord one thousand eight hundred and eighty-six. 
W. D. SIMPSON, 
Chief Justice Supreme Court. & C. 


Attest: 
[Seal Supreme Court of South Carolina.] 


ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


19 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. I acknowledge the legal service of this citation 
by copy retained this 8 day of June, 1886. The National Bank of 
Chester, S. C., by J. L. Harris, cash. Original. 


20 The United States of America to John J. McLure,as adtninis- | 


: trator of the estate of Geo. W. Melton, deceased; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
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Hopkins Smith, composing the firm of 2 Dwight & Co., 
the successors of Lucius Hopkins and Amos T. Dwight, composing 
the late firm of Hopkins, Dwight & Co., and Lucius H. Smith, as 
trustee of Hopkins, Dwight & Co. and of Margaret A. Melton and 
her infant children, are plaintiffs in error and you are defend- 
ants in errror, to show cause, if any there be, why the decision ren- 
dered, against the said plaintiffs in error, as in said writ of error 
mentiohed, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, 
in the year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court &. C. 

Attest : 

[Seal Supreme Court of South Carolina.] | 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


21 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. MeLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. We acknowledge the legal service of this citation 
by copy retained this 9th day of June, 1886. J. & J. Hemphill, att’ys 
for creditor, S. D. Melton. Original. 


22 The United States of America to John J. McLure, as admin- 
istrator of the estate of Geo. W. Melton, deceased ; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater 4 Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and 5 at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Car- 
olina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors of Lucius Hopkins and Amos T. Dwight, composing the 
late firm of Hopkins, Dwight & Co., and Lucius H. Smith, as trustee 
of Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
* are plaintiffs in error and you are defendants in error, to 


x n r 


10 GUSTAVUS c. HOPKINS ET AL., &C., vs. 


show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, in 
the year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 
Attest: 
[Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


23 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In thesupreme court. Jno. 

J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 

A. Melton and her infant children and Hopkins, Dwight & Co. and 

others. Citation. We acknowledge the legal service of this citation 

by copy retained this 9th day of June, 1886. W. Gill Wylie, W. 
Wylie, Annie W. Moore, per E. C. McLure, att’y. Original. 


24 The United States of America to John J. McLure as adminis- 
tratur of the estate of Geo. W. Melton, deceased; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Car- 
olina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, — — the firm of Hopkins, Dwight & Co., the 
successors of Lucius Hopkins and Amos I Dwi ht, composing the 
late firm of Hopkins, Dwight & Co., and Lucius H. Smith, as trustee 
of Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
children, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 


JOHN J. MCLURE, ADM’R, 40., ET AL. 11 


preme court of the State of South Carolina, this 27th day of May, in 
the year of our Lord one thousand eight hundred and a 
W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 


Attest : 
[Seal Supreme Court of South Carolina.] 


ALBERT M. BOOZEE, 
Clerk Supreme Court &. C. 


25 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Ino. 
J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. aud 
others. Citation. I acknowledge the legal service of this citation 
by copy retained this 9th day of June, 1886. James Hemphill, by 
J. & J Hemphill, att ys. Original. 


26 The United States of America to John J. McLure, as admin- 
istrator of the estate of Geo. W. Melton, deceased ; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Bechmon Stove 
Company, the firm of Russell & Alger, the firm of Armstrong, 
Cater & Co., the firm of B. R. Smith & Co., the firm of Brice & 
Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, Moses 
Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Carolina, 
wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius Hopkins 
Smith, composing the firm of Hopkins, Dwight & Co., the successors 
of Lucius Hopkins and Amos T. Dwight, composing the late firm of 
Hopkins, Dwight & Co., and Lucius H. Smith, as trustee of Hopkins, 
Dwight & Co. and of Margaret A. Melton and her infant children, 
are plaintiffs in error and you are defendants in error, to show cause, 
if any there be, why the decision rendered against the said plaintiffs 
in error, as in said writ of error mentioned, should not be corrected 
— why speedy justice should not be done to the parties in that be- 

alf. 


Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, 


12 
in the year of our Lord one thousand eight hundred and eighty-six. 


W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 


GUSTAVUS c. HOPKINS Er AL., &C., VS. 


Attest : 
[Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


27 [Endorsed:] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. MeLure, as adm'r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. We acknowledge the legal service of this citation 
by copy retained this 10th ‘day of June, 1886. Armstrong, Cator 
& Co., per W. A. Sanders, att’y. Original. 


28 The United States of America to John J. McLure, as admin- 
istrator of the estate of Geo. W. Melton, deceased ; W. I. 
Kerr, as clerk of the court of common pleas for Fairfield countv, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament 
of Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, — 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors of Lucius Hopkins and Amos T. Dwight, composing the 
late firm of Hopkins, Dwight & Co., and Lucius H. Smith, as trustee 
of — — Dwight & Co. and of Margaret A. Melton and her in- 
fant children, are plaintiffs in error and you are defendants in error, 
to show cause, if any there be, why the decision rendered against 
the said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, in 
the year of our Lord one thousand eight hundred and eighty-six. 

| W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 
Attest : ä 


[Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


JOHN J. MCLURE, ADM’R, &C., ET AL. 13 


29 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. We acknowledge the legal service of this citation 
by copy retained this 9th day of June, 1886. McLure & McLure, 
att'ys for ex’rs of Mrs. Juliet A. Wylie. Original. 


30 The United States of America to John J. McLure, as admin- 
istrator of the estate of Geo. W. Melton, deceased ;; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of tlie last will and testament 
of Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester. South Carolina, the firm of 
R. T. Wilson & Co., 8. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Car- 
olina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors of Lucius Hopkins and Amos T. Dwight, composing the 
late firm of Hopkins, Dwight & Co.,and Lucius H.Smith, as trustee 
of Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
children, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, in 
the year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 

Attest : 

[Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


31 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. — acknowledge the legal service of this citation 
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by copy retained this — day of ——, 1886. We admit legal service 
of this citation by copy retained pro forma this 9th June, 1886; but, 
having no interest to be affected by the confirmation or reversal of 
the decision of the supreme court of this State herein, we will take 
no action in the Supreme Court of the United States either with 
the plaintiffs in error or against them. “The Richmond Stove Com- 
pany,” B. R. Smith & Co., Moses Benson, by Giles J. Patterson, 
eurvivor of Patterson & Goshen, their attorney. Original. 


32 The United States of America to John J. McLure, as adminis- 
trator of the estate of Geo. W. Melton, deceased; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford & 
Co., The National Bank of Chester, South Carolina, the firm of R. 
T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau Hamil- 
ton, Mrs. J. E. Moffatt, James Hemphill, The Richmond Stove 
Company, the firm‘of Russell & Alger, the firm of Armstrong, 
Cater & Co., the firm of B. R. Smith & Co., the firm of Brice & 
Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, Moses 
Benson, and R. C. M. Alexander, Greeting: ; 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant toa writ of error filed 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors Of Lucius Hopkins and Amos T. Dwight, composing the 
late firm of Hopkins, Dwight & Co., and Lucius H. Smith, as trustee 
of Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
children, are — in error and you are defendants in error, to 
show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf 

Witness the Honorable W. D. Simpson, chief justice of the supreme 
court of the State of South Carolina, this 27th day of May, in the 
year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court 8. C. 

Attest : 

[Seal Supreme Cour? of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


33 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. 
Jno. J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. 
Margaret A. Melton and her infant children and Hopkins, Dwight 


JOHN J. MCLURE, ADM’R, &C., ET AL. 15 


& Co. and others. Citation. I acknowledge the legal service of 
this citation by copy retained this 10th day of June, 1886. S. W. 
Mobley. In presence of A. G. Brice. Original. 


34 The United States of America to John J. McLure, as admin- 
istrator of the estate of Geo. W. Melton, deceased; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annié Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Armstrong, 
Cater & Co., the firm of B. R. Smith & Co., the firm of Brice 
Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, Moses 
Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors of Lucius Hopkins and Amos T. Dwight, composing the late 
firm of Hopkins, Dwight & Co., and Lucius H. Smith, as trustee of 
Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
children, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, 
in the year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 
Attest : 
[Seal Supreme Court of South Carolina.] 


ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


35 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. McLure, as adm'r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. We acknowledge the legal service of this citation 


dy copy retained this llth day.of June, 1886. J. & J. Hemphill, 


att’ys for Mrs. E. Erwin. We admit legal service of this citation 
by copy retained pro forma this 12 June, 1886; but, having no in- 
terest to be affected by the confirmation or reversal of the decision 
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of the supreme court of this State herein, we will take no action in 
the Supreme Court of the United States, either with the plaintiffs in 
error or against them. Brice & Wells, by Gates J. Patterson, sur. 
of Patterson & Goshen, their att’ys. Original. 


36 The United States of America to John J. McLure, as adininis- 
trator of the estate of Geo. W. Melton, deceased; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, Greeting: 


Lou are — cited and admonished to be and appear at a Su- 
preme court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 
successors of Lucius Hopkins and Amos I. Dwight, composing the 
late firm of Hopkins, Dwight & Co., and Lucius Hl. Smith, as trustee 
of Hopkins, Dwight & Co., and of Margaret A. Melton and her in- 
fant children, are plaintiffs in error and you are defendants in error, 
to show cause, if any there be, why the decision rendered against 
the said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected, and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, 
in the year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 


Attest: 
(Seal Supreme Court of South Carolina.] 


ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


37 [Endorsed:] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children, and Hopkins, Dwight & Co. and 
othérs. Citation. We acknowledge the legal service of this cita- 
tion by copy retained this 11th — — June, 1886. J. & J. Hemp- 
hill, att ys for Mrs. J. E. Moffatt & Russell & Alger. Original. 


JOHN J. MCLURE, ADM’R, 4C., ET AL. 17 


38° The United States of America to John J. McLure, as admin- 
istrator of the estate of Geo. W. Melton, deceased ; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T, Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office.of the supreme court of the State of South Car- 
olina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of oe Dwight & Co., the 
successors of Lucius Hopkins and Amos T. were composing the 
late firm of Hopkins, Dwight & Co., and Lucius H. Smith, as trustee 
of Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
children, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, in 
the year of our Lord one thousand eight hundred and eighty-six. 

: W. D. SIM N. 
Chief Justice Supreme Court S. C. 

Attest: 

[Seal Supreme Court of South Carolina.) 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


39 [Endorsed :] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. We acknowledge the legal service of this citation 
by copy retained this fourth day of June, 1886. S. P. Hamilton, 
Ino. A. Graham. Original. 


40 The United Sistes of America to John J. McLure as adminis- 
tratur of the estate of Geo. W. Melton, deceased; W. H. 

Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 


3400 
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Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, Greeting: 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Car- 
olina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of wg Dwight & Co., the 
successors of Lucius Hopkins and Amos T. Dwight, composing the 
late firm of Hopkins, Dwight & Co., and Lucius H. Smith, as trustee 
of Hopkins, Dwight & Co. and of Margaret A. Melton and her infant 
children, are plaintiffs in error and you are defendants in error, to 
show cause, if any there be, why the decision rendered against the 
said plaintiffs in error, as in said writ of error mentioned, should 
not be corrected and why speedy justice should not be done to the 
parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, in 
the year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court &. C. 


Attest : 
[Seal Supreme Court of South Carolina.] 


( ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


41 [Endorsed :] United States of America. In the Supreme 
Court. State of South Carolina. In the supreme court. Jno. 


J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 


A. Melton and her infant children and Hopkins, Dwight & Co. aud 
others. Citation. I acknowledge the legal service of this citation 
by copy retained this 18th day of June, 1886. W.A.Gaines. Orig- 
inal. 


42 The United States of America to John J. McLure, as admin- 

istrator of the estate of Geo. W. Melton, deceased; W. H. 
Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament of 
Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond Stove 


JOHN J. MCLURE, ADM’R, ac., ET AL. 19 
Company, the firm of Russell & Alger, the firm of Armstrong, 
Cater & Co., the firm of B. R. Smith & Co., the firm of Brice 
Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, Moses 
Benson, and R. C. M. Alexander, Greeting: 


You are — cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on 
the second, Monday of October next, pursuant to a writ of error filed 
in the clerk’s officeof the supreme court of the State of South Carolina, 
wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius Hopkins 
Smith, composing the firm of Hopkins, Dwight & Co., the successors 
of Lucius opkins and Amos T. Dwight, composing the late firm of 
Hopkins, Dwight & Co., and Lucius H. Smith, as trustee of Hopkins, 
_ Dwight & Co. and of Margaret A. Melton and her infant 1 

are plaintiffs in error and you are defendants in error, to show cause, 
if any there be, why the decision rendered against the said plaintiffs 
in error, as in said writ of error mentioned, should not be corrected 
— why speedy justice should not be done to the parties in that be- 

alf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May. 
in the year of our Lord one thousand eight hundred and eighty-six. 

, W. D. SIMPSON, 
Chief Justice Supreme Court &. C. 
Attest : | 
[Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


43 [Endorsed:] United States of America. In the Supreme 

Court. State of South Carolina. In the supreme court. Jno. 
J. McLure, as adm’r of est. of Geo. W. Melton, deceased, v. Margaret 
A. Melton and her infant children and Hopkins, Dwight & Co. and 
others. Citation. — acknowledge the legal service of this citation 
by copy retained this — ——, 1886. Original. 


Strate oF SoutH CAROLINA, 
County of Fairfield. 

W. H. Hood, sheriff of Chester Co., being duly sworn, says that 
he served the within citation on R. C. M. Alexander, Esq., by deliv- 
ering to him personally and leaving with hith a copy of the same 
at Chester, S. C., on the 29th day of June, 1886, and that he knows 
the one so served to be the person mentioned and described in the 
said citation as R. C. M. Alexander, a defendant herein, and depo- 
nent is not a party to the action. 

W. H. HOOD, 


| Sheriff of Chester County, S. C. 
Sworn to before me this 30 day of June, 1886. 


T. M. GALBRAITH, 
U. S. Commissioner. 
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44 The United States of America to John J. McLure, as admin- 
istrator of the estate of Geo. W. Melton, deceased; W. H 

Kerr, as clerk of the court of common pleas for Fairfield county, 
in the State of South Carolina; W. Gill Wylie, W. H. Wylie, and 
Annie Wylie Moore, as executors of the last will and testament 
of Juliet A. Wylie; Samuel D. Melton, the firm of G. R. Ratchford 
& Co., The National Bank of Chester, South Carolina, the firm of 
R. T. Wilson & Co., S. W. Mobley, Mrs. E. Erwin, S. Prioleau 
Hamilton, Mrs. J. E. Moffatt, James Hemphill, The Richmond 
Stove Company, the firm of Russell & Alger, the firm of Arm- 
strong, Cater & Co., the firm of B. R. Smith & Co., the firm of 
Brice & Wells, Edward T. Atkinson, W. A. Gaines, J. A. Graham, 
Moses Benson, and R. C. M. Alexander, Greeting : 


You are hereby cited and admonished to be and a rat the Su- 
preme Court of the United States, to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Gustavus C. Hopkins, Charles D. Miller, and Lucius 
Hopkins Smith, composing the firm of Hopkins, Dwight & Co., the 

successors of Lucius Hopkins and Amos T. Dwight, compos- 
45 ing the late firm of Hopkins, Dwight & Co., and Lucius H. 

Smith, as trustee of Hopkins, Dwight & Co. and of Margaret 
A. Melton and her infant children, are plaintiffs in error and you 
are defendants in error, to show cause, if any there be, why the de- 
cision rendered against the said plaintiffs in error, as in said writ of 
error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable W. D. Simpson, chief justice of the su- 
preme court of the State of South Carolina, this 27th day of May, in 
the year of our Lord one thousand eight hundred and eighty-six. 

W. D. SIMPSON, 
Chief Justice Supreme Court S. C. 

Attest : | 
[Seal Supreme Court of South Carolina. ] 

ALBERT M. BOOZEE, 

Clerk Supreme Court S. C. 


[Endorsed :] United States of America. In the Supreme Court. 
State of South Carolina. In the supreme court. Jno. J. McLure, as 
adm’r of est. of Geo. W. Melton, deceased, v. Margaret A. Melton and 
her infant children and Hopkins, Dwight & Co. and others. Cita- 
tion. J. M. Johnston. Original. 


SraTe oF New YORK, ; hates 
City and County of New York, | ° 


I, Edwin F. Corey, Jr., a commissioner for the State of South Car- 
olina, duly commissioned and qualified, and residing in the city and 
county of New York, hereby certify that on the day of the date 
hereof I served the foregoing citation upon R. T. Wilson & Co. by 
leaving a true copy thereof with J. M. Johnston, a member of said 


* 


» > 


- dren, are appellants. 
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firm, at their office, No. 2 Exchange Court, in the city, county, and 
State of New York. 
Witness my hand and official seal this eighth day of September, 
A. D. 1886. 
[Seal Edwin F. Corey, Jr., Commissioner for South Carolina.) 
EDWIN F. COREY, In., 
Commissioner for the State of South Carolina. 


Office, 80 Wall street, N. v. 


46 In the Supreme Court of — Carolina. November Term, 
1885. 


Appeal from Chester, sixth circuit. 


Joun J. MeLunk, as Administrator of the Estate of George W. Mel- 
ton, Deceased, Respondent, 
vs 


Marcaret A. Merton and Her Infant Children, Appellants, and 
Others, the Creditors of said George W. Melton, ased, of 
Whom the Successors of Hopkins, Dwight & Co. and W. H. Kerr, 
as Clerk of Court for Fairfield County, are Appellants and all 
Others Respondents. 


Case. 


Rion, for Hopkins, Dwight & Co. and L. H. Smith, trustee; Doug- 
lass & McCants, for Kerr, clerk ; Hamilton, for Mrs. Melton and 
children, for appellants. Geo. W.S. Hart, McLure & McLure, Pat- 
terson & Gaston, J. & J. Hemphill, for respondents. | 


47 In the Supreme Court — Carolina. November Term, 


Appeal from Chester, sixth circuit. 


Joun J. McCiurg, as Administrator of the Estate of George W. 
Melton, Deceased, Respondent, 


v8. 

Marcaret A. Metron and Her Infant Children, Appellants, and 

Others, the Creditors of said George W. Melton, Deceased, of Whom 

the Successors of Hopkins, Dwight & Co. and W. H. Kerr, as 

Clerk of Court for Fairfield County, are Appellants and all Others 
Respondents. 


This action was commenced on the — day of July, 1877. 

The defendants, Margaret A. Melton and her children, were, re- 
spectively, the widow and children of the intestate. 

Among the creditors, all of whom were made defendants, are the 
successors of Hopkins, Dwight & Co.,and W. H. Kerr, as clerk of 
court for Fairfield county. These two creditors held mortgages as 
hereinafter shown, and, together with Mrs. Melton and her chil- 
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Also among the defendant creditors are the legal representatives 
of Dr. A. P. Wylie and of G. R. Ratchford and of Sam’! D. Melton, 
specialty creditors, who are respondents. The note proved by the 
assignees of G. K: Ratchford bears date February 22, 1859. 

in order to carry out the pur of this action as set forth in the 
title (i. e., to marshal assets, sell land. etc.), creditors were called in 
to prove their respective demands against the estate, and the cause 
was heard before Judges Cothran and Wallace, respectively, upon 
reports of referees. 
| By order of this court, made in October term, 1877, all the 

48 real estate of which the intestate was seized and possessed at 
the time of his death was sold. 

The mortgage creditor, W. H. Kerr, as clerk of court as aforesaid, 
established before the referee a mortgage of a tract of land situate in 
Fairfield county, executed and delivered on the 4th day of January, 
1875, by the said George W. Melton to L. W. Duvall, as sheriff of 
Fairfield county, to secure a bond given for the credit portion of the 
purchase-money thereof, the said tract of land having been sold by 
said sheriff under the order of the court of common pleas for Fair- 
field county, and said bond and mortgage having been by the order 
of the same court transferred to the clerk of the court of said county 
of Fairfield. Said mortgage was recorded in the register’s office of 
Fairfield county, and at the death of said George W. Melton was 
wholly unsatisfied. W. H. Kerr, the clerk of court of common 
pleas for Fairfield county, being the holder of said bond and mort- 
gage, as such clerk presented and established the same before the 
referee, but was not previously made a party to the action. The 
mortgaged premises were sold under the order of sale hereinbefore 
mentioned, and the net proceeds thereof, to wit, $—, are now in the 
hands of the clerk of the court for Chester county. Subsequently to 
the presentation of said bond and mortgage before the referee under 
proceedings for foreclosure, instituted by W. A. Kerr, as clerk as 
aforesaid, in the court of common pleas for Fairfield county, against 
the purchaser of the said tract of land at the sale made under the 
order in this action, the same was sold again and the proceeds of 
this last sale were applied to the mortgage debt, leaving the balance 
due thereon as reported by the referee. 

The debt proven by the successors of Hopkins, Dwight & Co. is 
a sealed note for $25,000, of date 19th May, 1876, secured by a mort- 
gage upon land, also dated 19th May, 1876. 

George W. Melton died 9th July, 1876, and the said mortgage was 
foreclosed and land was ordered to be sold by the court on 3d De- 
cem ber, 1877. The land was so sold and the net sum realized was 
$6,207.05. This sum, applied as a credit, left due upon said mort- 

gage debt upon the Ist February, 1884, the sum of $30,748.44. 
49 For this balance the debt was proven against the estate, the 

rank of a mortgage debt being claimed for it, and that it was 
entitled to be paid accordingly out of the personal and real assets. 

This rank was accorded to it and the mortgage claim of W. H. 


Kerr, as clerk, by A. G. Brice, referee, by his report filed 7th Feb- 
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ruary, 1884, which finding was reversed by his honor Judge Wal- 
lace by decree filed May 20th, 1885. 

The assets in the hands of the administrator arising from the — 
sonal estate are from $4,000 to $8,000. The amount derived from 
sale of real estate is about $3,000; so that the total assets of the 
estate applicable to the payment of debts cannot exceed 81 J, 000. 

Mrs. Margaret A. Melton and her children are interested in the 
mortgage debt of Hopkins, Dwight & Co., for if the balance due 
_— this debt be not paid out of the assets of the estate of G. W. 

elton it will have to be paid out of certain property which other- 
wise would be reserved asa trust estate for Mrs. Melton and her 
children. The trust deed from G. W. Melton to Lucius Hopkins, 
trustee, was the conveyance of real estate in the town of Chester for 
the use of Mrs. M. A. Melton and her three minor children, which 
deed was dated May 20th, 1876, the second paragraph of which reads 


as follows: 


“Secondly. If at any time I shall be indebted to the said Lucius 
Hopkins or to any firm in which he is or shall be a copartner, and 
shall fail to pay the same on demand after the same shall be due 
and payable, and all such security for such debts in the hands of 
the said Lucius Hopkins or such firms, and all my other property 
and estate of whetsoever kind have been exhausted, then and in 
such case I authorize and empower the said Lucius Hopkins, at 
public auction or private sale, to sell and convey all or any part of 
said property hereinbefore conveyed and its accretions sufficient to 
pay such debt as aforesaid, and the remainder, if any, or the surplus 
remaining, if the whole shall be sold, shall yet be and remain under 
— — and subject to all the then unfilled terms and conditions 
thereof.“ 

Lucius Hopkins is dead, and Lucius H. Smith, trustee, has been 
substituted in his stead. 


50 Report of A. G. Brice, Referee. 


I, A. G. Brice, having been substituted as the special referee 
herein in the place of C.C. McCoy by an order of this court, and 
having been attended by the parties and their attorneys, and hav- 
ing finished taking the testimony, all of which is herewith filed, beg 
leave to submit the following as my report herein : 


This case has been locked up in the court for some years and the 
complaint has been mislaid—at least I have never seen it—but I pre- 
sume from the testimony and the papers offered in evidence that it 
was simply an action to marshal the assets of the estate of George 
W. Melton, and that all I am called upon to report will be the 
amount of available assets of said estate and the amount of the debts 
or — thereof, together with the manner in which they shall be 
paid. 

By the agreement of all the counsel the formal accounting on the 
part of the administrator was postponed, but from the testimony it 
will be seen that there are from four to eight thousand dollars in 
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his hands from the personalty applicable to the payment of debts, 
and in addition thereto, about three thousand dollars derived from 
the sales of real estate; so that the assets of the estate cannot exceed 
eleven thousand dollars. 

I have calculated the entire indebtedness of the estate, including 
the interest due up to this date, and divided it into three classes, all 
of which will more fully appear by Exhibit- A, B, and C, hereunto 
attached and made a part of this report. 

I therefore make the following findings of fact : 

That the assets of the estate of George W. Melton cannot exceed 
eleven thousand dollars. 

II. That the total amount due on bonds and mortgages estab- 


lished against said estate is thirty-one thousand eight hundred and, 


thirty-five and 0% dollars (831, 835 P), as is fully represented by 
Exhibit A, hereunto attached. 

III. That the total amount due on the sealed obligations dated 
prior to the 25th of November, 1873, established against said estate 
is seven thousand and five and 13% dollars (87,005 0c), as is fully 
represented by Exhibit B, hereunto attached. 

ä IV. That the total amount due on simple contract and like 
51 debts established against said estate is thirty-six thousand 

four hundred and fifteen and p dollars (836, 415% 00, as is 
fully represented by Exhibit C, hereunto attached. 

V. That the total amount of all indebtedness established against 
said estate is seventy-five thousand two hundred fifty-six and 74 
dollars (875,256 706). 

From the testimony of Lucius H. Smith and Charles D. Miller it 
appears that on the 28th day of June, 1875, Geo. W. Melton trans- 
ferred and delivered to Lucius Hopkins, of the firm of Hopkins, 
Dwight & Co., a policy of insurance on his life for $20,000.00, in the 
Equitable Life Insurance Company, and $25,000.00 of the first- 
mortgage bonds of the Kings 
wife and children, and to be liable for any indebtedness due by him 
to the firm of Hopkins, Dwight & Co., the terms and conditions of 
said trust being shown by Melton’s letter to Hopkins of that date ; 
and also that afterwards, on the 10th of May, 1876, the $25,000.00 
in first-mortgage bonds and the income therefrom, then invested in 
$2,500.00 of the Chester Bank stock, were delivered back to Melton 
by said trustee in consideration of certain real estate in the town of 
Chester, S. C., conveyed to him in trust also, as will more fully ap- 
— by the trust deed from Melton to Lucius Hopkins, as trustee, of 

at date. 

From these facts it was argued by Mr. Gaston, in behalf of the 
unsecured creditors, that the mortgage of Hopkins, Dwight & Co. 
could not receive any of the funds distributable in this action be- 
cause in equity they are compelled to satisfy their demands, in the 
first instance, out of the trust funds in their hands as aforesaid and 
liable for their debts before they can come upon the funds in this 
action subject to the claims of all creditors. I am sorry this point 
has been brought to my attention just at the close of the report, for 
I would have been glad if it could have been fully discussed. The 
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position taken must stand or fall upon the construction of the trust 
contract as evidenced by the letter of the 28th of June, 1875. It 
rather seems to me, from the wording and general tenor of that let- 

ter, that the 1 object of Melton was to create an estate 
52 for the benefit of his wife and children which would be 

secondarily liable for the debts due by him to Hopkins, 
Dwight & Co. in the event that these debts could not be paid out of 
his property. If this be the proper construction, the position taken 
for the creditors is not tenable; and, assuming that the creditors here 
cannot question the authority of Melton to alter the terms of the 
trust as to the 8 nds and their income, as he has done 
by his trust deed to Hopkins of the 10th of May, 1876, then only the 
life insurance policy is subject to the terms of the trust of the 28th 
of June, 1875. On this policy the trustee collected $19,809.44 on 
the 29th of August, 1876. Now, as I understand the law, Hopkins, 
Dwight & Co. could have applied this money to any debt they held 
against Melton; and if they should apply $7,778.06 of it to the bal- 
ance due on their open account, the creditors could not complain ; 
and if this application had been made and the balance of the in- 
surance money applied to the mortgage debt, there would then have 
remained due upon their mortgage a balance larger than the 
amount that will be applicable thereto out of the funds distribut- 
able in this action. Not being able to see my way clear, either in 
the construction of the trust contract or over the difficulties that 
would intervene after the construction contended for, I with some 
hesitancy overrule the.position claimed for the creditors. 

And as matters of law I find— 

That, after the payment of the costs, the assets in this action are 
first applicable to the satisfaction of the bond and mortgage of L. 
W. Duvall, sheriff, and next to the bond and mo of Hopkins, 
Dwight & Co., and I recommend that they be so applied. 

Respectfully submitted, A. G. BRICE, 


Referee. 
Chester, S. C., Ist February, 1884. 


“ Exuisit A,” 


Showing the amounts due on the bonds and mortgages against the 
estate of Geo. W. Melton, deceased, the same being preferred claims’ 
against said estate. 


53 Amount due on the bond and mortgage of L. W. 
Duvall, sheriff, dated 4th June, 1875, credited | 
by $228.75 3rd Nov., 7772222 $1,087 35 
Amount due on bond and mortgage of Hopkins, Dwight 
& Co., dated 19th May, 1876, and credited by $6,207.05 
82.979 —————————ñ—— 30,748 44 


. coccccucnqnnnsensinnn $31,835 79 
4—400 


GUSTAVUS c. HOPKINS ET A., &C., vs. 
J. J. MoLunx, * 


v8. 
M. A. Metron et al. 


A. G. BRICE, 
Special Referee. 
Chester, S. C., Ist February, 1884. 


Exuisit “ B,“ 


Showing the amounts due on sealed notes and specialties dated 
prior to the 25th of November, 1873, and being the second class 
of claims established against the estate of Geo. W. Melton. 


Sealed obligation to Samuel D. Melton, dated ‘ 
n wacnccnenccteseccms Qe ae 
Int. from ist July, '72....... .-...-...«..<- 1,620 66 


Balance due on sealed note of Dr. A. P. Wylie, dated 
ee —-„ꝝꝛ —ę－᷑¼¾: 4 1,883 38 
Amount due on sealed note of G. R. Ratchford & Co., 
dated the 22nd of Feb., 1859.....-.......-...----- 1,500 00 


Total due to date neee $7,005 04 


J. J. MeLunx, 2 


v8. 
M. A. MELToN, et al. 
1 A. G. BRICE, 


Referee. 
Chester, S. C., Ist February, 1884. 


. “ Exaisit C,“ 
Showing simple contract claims, &c., against estate of Geo. W. Melton’ 


54 Note of Nat. B’k Chester, dated 30th 
SO 


Int. from 1st July, 76-2 1,062 79 
— — $3,065 04 
Note of Nat. B’k Chester, dated 4th May, 76. $1,967 45 
Int. from 4th Sept., 78 1,018 50 
———————. 2985 95 
Note of Nat. B’k Chester, dated 25th April, 
— — Te $314 60 
Int. from 25th July, 78 165 75 
— — 480 35 
Note of Nat. B’k Chester, dated 10th May,’76. $421 75 
Int. from 10th Aug., ’76 -...-..-......-..- 219 34 
——— 641 09 
Note of Nat. B’k Chester, dated 3rd April,’76. $651 60 
Int. from 3rd July, 76— 345 10 
———— 996 70 
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9 of Nat. B’k Chester, dated 13th June, 


—ͤͤ AA Q aeneipiamanmunies 2,001 50 
Int. from 13th July, 78 -----. 1,056 58 
Balance due on note of Nat. Bank Chester, dated 23rd 

PN Fe canned — 
Sealed note of R. C. M. Alexander $665 00 


Int. at 10 per cent. from date, 7th July. 75.— 568 95 


Sealed note of R. T. Wilson & Co. (1876). — $586 80 
Int. from 15th Nov., 78 296 04 


Sealed note of S. W. Mobley, Sth Feb., 76. — $500 00 


Int. from date at 12} per cent. (annual) 718 68 
55 Sealed note of Mrs. E. Erwin, 1st June, 
—ů ͤ ————— $1,250 00 
Int. from date e eee 670 82 
Sealed note of Mrs. E. Erwin, Ist Mar., 76. — $2,446 00 
. Q 1,355 48 
Claim of S. P. Hamilton —— $309 33 
Int. from 5th Jan., ’80...........-----.--- 88 10 
Bal. due on sealed note of Mrs. J. E. Moffatt 
Bal. due on sealed note of Jas. Hemphill——— 
Draft of Bechmon Stove Co $941 51 
Int. from 21st Sept., 76————: 485 06 


Balance due on note of Russell & Alger, and endorsed 
by Melton e eee ee eee eee eee 


Accounts. 
Acc. of Armstrong, Cator & Co. $97 92 
Ist acc. of R. R. Smith & COo.—— 1,361 35 
2nd a fh ee 3,778 13 
Ist ace. of Brice & Wells 737 35 
2nd ace. of Brice & Wells 2,658 14 
Acc. of Dr. A. P. Wylie_----..-..--------.- 276 75 
Bal. of acc. of E. T. Atkinson 180 00 
Acc. of W. A. Gaines 14 00 
D 143 68 
Acc. of Moses Benson 97 16 
Acc. of R. C. M. Alexander 20 75 


Total “Exhibit C” ....-- . 


3,058 08 
1.069 13 


1.233 95 


882 84 


1,218 68 


1,920 82 


3,801 48 


397 43 


1.784 09 


753 98 


1,421 57 
339 57 
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J. J. McLure, pny 


v8. 
M. A. MxLrox et al. 
A. G. BRICE, 


Special Referee. 
Chester, S. C., 1st February, 1884. 
56 Recapitulation. 
—— ——.ññ — $31,835 79 
— ä́äͤ— . 7,005 04 
— 1 —ñ—̃ — ͤ g 36.415 98 
D..... $75,256 81 
A. G. BRI CE, 
Special Referee. 
Filed 7th February, 1884. 
Exceptions to Referee s Report. 


The several and respective creditors of the estate of Geo. W. Mel- 
ton that are represented in the above-entitled cause by Messrs. Pat- 
terson & Gaston and Geo. W. S. Hart except to the report of the 
referee, A. G. Brice, Esq.— 

I. Because the said referee finds, reports, and recommends that 
the claims sought to be established herein in favor of Amos T. 
Dwight, survivor, and W. H. Kerr, clerk, referred to by him as the 
bond and mortgage of Hopkins, Dwight & Co.” and the “bond and 
mo of L. W. Duvall, sheriff,” should be paid, and first paid, 
out of the fund under the control of the court in this cause. 

II. Because the said referee does not find and report that the 
claim of Amos T. Dwight, survivor, can receive no portion of the 
fund now before the court until the other assets liable thereto have 
been exhausted, to wit, the property received from Geo. W. Melton, 
in 1875, by Lucius Hopkins, subject to the payment of the debts 
of Geo. W. Melton to any firm of which the said Lucius Hopkins 
was a member, and also the property substituted therefor. 

III. Because the said referee does not find and report that the said 
property received from Geo. W. Melton by Lucius Hopkins and the 
property substituted therefor is primarily liable for the payment of 
the debt sought to be established herein in favor of Amos T. Dwight, 

survivor, and is sufficient in value to pay the said debt. 
57 IV. Because the said referee does not find and report that 
the claims of Amos T. Dwight, survivor, and W. H. Kerr, 
clerk, are for balances due upon mortgage debts created since March 
9, 1874, after the specific property mortgaged has been exhausted, 
and as such should receive no part of the fund before the court 
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until the claim of the assignees of G. R. Ratchford shall have been 


first paid in full. 
PATTERSON & GASTON, 
GEO. W. S. HART, 
Attorneys for Oreditors. 


The executors of Mrs. Juliet A. Wylie, deceased, by E. C. McLure, 
their attorney, except to the report of A. G. Brice, Esq., referee 
herein, filed on the 7th day of February, 1884. 

I. Because the said referee reports and recommends that the bond 
and mortgage of Hopkins, Dwight & Co. and the bond and 
mortgage of L. W. Duval, sheriff, should be first paid out of the 
fund under control of the court in this case. 

II. Because the said referee does not find and report that the note 
established by the executors of Juliet A. Wylie, deceased, antedated 
the trust ul executed by the intestate, and should be paid before 
the cestui que trust. can derive any benefit under the said trust deed. 

E. C. McLURE, 
Attorney for Executors of Julict A. Wylie, Deceased. 


Please take notice that the several creditors represented by us in 
this case except to the report of the referee, A. G. Brice, Esq.— 

I. Because the said referee finds and reports and recommends that 
the claims ought to be established herein in favor of Amos T. 
Dwight, survivor, and W. H. Kerr, clerk, referred to by him as “ the 
bond and mortgage of Hopkins, Dwight & Co.,” and “ the bond and 
mortgage of L. W. Duval, sheriff,” should be paid, and first paid, out 
of the funds under the control of the court in this case. 

IT. Because the said referee does not find and report that the 

claim of Amos T. Dwight, survivor, can receive no portion of 
58 the fund now before the court until the other assets liable 

thereto have been exhausted, to wit, the property received 
from George W. Melton in 1875 by Lucius Hopkins, “subject” to 
the payments of the debts of Geo. W. Melton to any firm of which 
the said Lucius Hopkins was a member, and also the property sub- 
stituted therefor. 

III. Because the said referee does not find and report that the 
said property received from Geo. W. Melton by Lucius Hopkins and 
the property substituted therefor is primarily liable for the payment 
of the debts sought to be established herein in favor of Amos T. 
Dwight, survivor, and is sufficient in value to pay the said debt. 

IV. Because the said referee does not find and report that the 
claims of Amos T. Dwight, survivor, and W. H. Kerr, clerk, are for 
balances due upon mortgage debts created since March 9th, 1874, 
after the specific property mortgaged has been exhausted, and as 
such should receive only their pro rata part of the fund in the con- 
trol of the court for distribution. 

J. & J. HEMPHILL, 


Ati ys for Various Oreditors. 
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Decree of Judge Wallace. 


George W. Melton departed this life intestate on the 9th July, 
1876, leaving him surviving his widow, Margaret A. Melton, and 
his three children, Lucius, Charles, and Jesse. The children were all 
under the age of twenty-one years at the time of his death. 

Letters of administration upon his estate were duly granted to the 
plaintiff, J. J. MeLure. 

In discharging his duties as such administrator the plaintiff soon 
ascertained that the personal assets were totally insufficient to pay 
the debts of the estate, and he therefore filed this complaint, asking 
that the real property that was of the intestate at the time of his death 
be sold in aid of. assets; that the assets be marshalled, and that the 
creditors of the estate be required to establish their demands in this 

proceeding. 
59 In accordance with the prayer the complaint, under proper 
judicial orders, creditors were called in to establish their 
claims before a referee. Many claims were presented and estab- 
lished, and amongst them two, in regard to which the issues now 
exist that are to be decided. 

One of these was a sealed note payable to Hopkins, Dwight & Co. 
and secured by a mortgage of — This debt was further 
secured in the following way: In June, 1875, George W. Melton 
wrote to Lucius Hopkins, of the firm of Hopkins, Dwight & Co., of 
the city of New York, a letter, of which the following is a copy of 
the material parts: “I want it (the insurance policy), together with 
the $25,000 first-mortgage bonds, to be held by you in trust for my 
children, and desire that you hold me to strict accountability on 
same, only liable for any indebtedness to you or the firm of Hopkins, 
Dwight & Co.” The insurance policy referred to was a policy upon 
his own life for twenty thousand dollars, with four instalments paid 
up, and he requests Hopkins in this same letter to continue to pay 
up the instalments, as they fall due, from the proceeds of the interest 
on the railroad bonds. The railroad mortgage bonds were twelve 
per cent. first-mortgage bonds of the Kings Mountain R. R. Co. At 
the time of this transaction G. W. Melton was abundantly solv- 
ent, with a large amount of property in excess of liabilities ex- 
clusive of these bonds. In May, 1876, after Melton had become 
insolvent from causes that arose subsequently to the 10th June, 
1875, in pursuance of an agreement between them first previously 
made, Hopkins returned the railruad bonds, together with stock of 
the Chester Bank to the amount of twenty-five hundred dollars, 
which had been purchased by the interest received on the bonds to 
Melton, who on that day executed to Hopkins a deed of real prop- 
erty in lieu of the railroad bonds, to be held by him subject to the 
same limits and liabilities as the railroad bonds were subject to in 
his hands. The mortgage of Hopkins, Dwight & Co. has been fore- 
closed by a judicial sale of the land covered by it, and the proceeds 
of the sale were entirely insufficient to pay the debt, and the debt 
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and mortgage are now set up against the general assets in the hands 
of the administrator as a preferred claim. 
W. H. Kerr, clerk of the court of Fairfield county, holds 

60 officially. a debt inst the estate of Melton, secured by a 

mortgage upon real property lying in Fairfield county. The 
land covered by this mortgage was sold under an order of this court 
in this case before Kerr became a party to this action by provin 
his debt and mortgage; and after that sale, Kerr not having — 
the proceeds of that sale, Kerr instituted. proceedings to foreclose his 
mortgage in Fairfield county. Judgment was obtained and the 
land sold, but the 2 of the sale were insufficient to pay the 
mortgage debt, and now Kerr sets up his debt and mortgage as a 
preferred debt against the general assets of the estate. 

The referee held that both debts, under the authority of the case 
of Edward vs. Sanders, 6 S. C., 316, were preferred claims, and must 
be paid out of the general assets in preference to unsecured claims. 

his finding is the ground of exceptions by the other creditors. 

The referee further held that Hopkins, Dwight & Co. were not 
bound first to exhaust the trust property above referred to before 
they could claim any part of the fund in the hands of the adminis- 
trator. 

This finding is made the ground of exception by the other cred- 
itors. 

One creditor claims in his exceptions that the trusts created by 
Melton for his family are fraudulent as to him, because his debt 
was in existence when the trusts were created. These three ques- 
tions involve all the issues submitted at the hearing before me. 

Is the debt and mortgage of Hopkins, — & Co. a preſerred 
claim, after its specific lien has been exhausted, because it is a mort- 


? 

oT he act of 1789, 2 Stat., p. 3, has been much discussed by our 
courts, in so far as it relates to the order of payment of the debts of 
a decedent. The case of Tunno vs. Happoldt, 2 McC., 188, followed 
by the case of Kinard vs. Young, 2 Rich. Eq., 258, in construing 
the language of that act decides that a mortgage is a preferred claim 
only so far as it is a lien upon specific property, and when that lien 
is exhausted the debt secured by it took rank aceording to the 
nature of the instrument by which it was evidence. As thus de- 

clared the law stood until 14th Oct., 1875, when the case of 
61 Edwards vs. Sanders was filed, which announced a different 

rule as derived from the act of 1789, which had at that time 
been incorporated in the Revised Statutes of 1872. By this latter case 
it was held that after the specific lien of a judgment had been ex- 
hausted by foreclosure and sale the mortgage still took rank 
amongst judgments and executions as a mortgage, and this without 
any reference to the nature of the instrument by which the debt 
was evidenced. While this case stood as the declared rule of con- 
struction of the statute, the referee held that the mortgages set up 
in this case were preferred claims as such. Before this case came on 
to be heard upon the exceptions to the referee’s report, the case of 
Piester vs. Piester, MSS., was filed, which reverses the rule as laid 
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down in Edwards vs. Sanders and re-establishes the rule as declared 
in Tunno vs. Happoldt and Kinard vs. — supra. Of course the 
mortgages in this case, then, are not preferred claims as such, unless 
there is some reason why they are not under the operation of Piester 
vs. Piester. Counsel accordingly argue that the mortgages here are 
not under the operation of this latter case, but are to be governed 
by the rule as stated in the case of Edwards vs. Sanders, because 
that was the declared rule by the court of last resort, while their 
mortgages were in existence, and rely upon the case of Herndon vs. 
Moore, and the cases there cited to support this position (18 S. C., 339). 
As is well known to the profession, the supreme court of this State, 
in the case of Davenport vs. Caldwell, 10 S. C., 317, decided that the 
probate court had no jurisdiction in matters of partition of real prop- 
erty of deceased persons, and that the act of the General Assembly of 
1868 providing for the exercise of such jurisdiction by that court 
was unconstitutional. The court of probate provided for in the con- 
stitution of 1868 was organized by act of the General Assembly of 
the same year, and immediately proceeded to exercise jurisdiction in 
the partition of real estates in pursuance of the power provided for 
in the organizing act. The trial judge, Hudson, J., in his opinion 
in the case of Herndon vs. Moore, supra, says: “ No question was 
made as to the constitutionality of the act.” “The profession at 
large and the probate courts and the circuit courts and the su- 
62 preme court all recognized and acted upon a conceded juris- 
diction to courts of probate in matters of partition.“ Un- 
der this conceded and recognized jurisdiction from 1868 to 1878, 
thousands of acres of land have been sold in all parts of the State, 
a vast amount of money invested, conveyances and reconveyances 
made, titles and rights vested, and innocent purchasers acting 
under this common error, shared by legislatures, lawyers, and courts, 
have become involved.” These facts are held by Hudson, J., suf- 
ficient to sustain the validity of sales, or at least to render them un- 
impeachable, made under partition proceedings in the probate 
court in the exercise of a jurisdiction provided for in an act of Gen- 
eral Assembly decided to be unconstitutional, the ground of the 
opinion of Hudson, J., being that “a common error makes law.” 
The supreme court sustains the circuit judge in this view and 
rests the affirming opinion mainly upon the remark of Lord Ellen- 
borough in the case of Isherwood vs. Olknow, 3 M. and S., 396 (54 
Geo., 111), who says: “It has sometimes been said communis error 
facit jus, but I say communis opinio is evidence of what the law is, 
not where it is an opinion merely speculative and theoretical float- 
ing in the minds of persons, but where it has been made the ground- 
work and substratum of practice.” The supreme court held in 
Herndon vs. Moore, supra, that the facts show that an opinion favor- 
able to the jurisdiction of the probate court was the “ groundwork 
and suhstratum of practice” for many years, and therefore sustain 
the validity of the proceedings. With a view toa clear apprehension 
of the rule it may be stated thus: Where, under a prevailing and 
common mistake as to the rule of law, contracts are made by which 
rights are acquired and obligations incurred which would not have 
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been made but for the existence of the common error, such contracts 
will be upheld and rights and liabilities under them enforced, be- 
cause the law will not allow itself to be made an instrument of fraud 
and injustice. 

Now in the case at bar the mortgage of Hopkins, Dwight & Co. 
was executed at a time when it had been declared by the court of 
last resort, that mortgages were preferred claims against the general 
assets even after its specific lien had been exhausted; but it does 

not appear that the contract had been made and the 


63 mortgage executed under a common belief in the soundness 
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of the rule declared to be the law at that time, or that the 
rule so declared had been the groundwork and substratum of 
ructice, or that the practice of taking mortgages would not have 
n the same if the rule as stated in Tunno vs. — supra, 
had never been changed. It may be added that the rule laid down 
in Edwards vs. Sanders cannot be considered as within the descri 
tion of the words communis error facit jus, because McGowan, A. J., 
in the opinion in the case of Piester vs. Piester states substantially 
that the profession in the State had never accepted that rule as sound 
construction. The rule, therefore, as stated in Piester vs. Piester is 
binding upon this court and there is nothing to take the mortgages 
in this case from under its operation. It follows that the mortgages 
here must take rank as against the assets in the hands of the ad- 
ministrator according to the nature of the instruments the mo e 
was given to secure, and that the specific lien of the mortgages hav- 
ing been exhausted they are no longer preferred claims as mort- 


gages. 

I have not discussed the facts relating particularly to the mort- 
gage set up by Mr. Kerr, because he can stand at least on no better 
— than the other mortgage, his mortgage having been executed 

fore the decision in the case of Edwards vs. Sanders was filed. 
The next question relates to the nature and effect of the trausfer of 
property by G. W. Melton to Hopkins by the letter of the 28th June, 
1875, and the — substitution of other property and the 
conveyance of the substituted property by trust deed. 

It clearly appears that at the time of the letter first declaring the 
trust and its objects that G. W. Melton was abundantly solvent; 
his property was largely in excess of his liabilities. To transfer his 
property then to or for his children without valuable consideration 
was not a fraud upon any one and was a perfectly valid transaction. 
No actual fraud is alleged or proved. Melton’s subsequent failure 
could not affect a transaction unimpeachable at the time of its per- 
formance. After his failure he conveyed other property to the 
trustee for his wife and children. But this conveyance was not 

voluntary, for the property then conveyed was conveyed as 
64 au equivalent and in consideration of the railroad bonds and 
the Chester Bank stock held in trust by the trustee. It does 
not appear that the property received by Melton for his last con- 
veyance was not a full and fair equivalent for the property con- 
veyed ; so there is no fraud in that. 
he — is a valid one and the beneficiaries entitled to 
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the benefit of it. It is insisted, however, that under the terms and 
conditions under which the trust is held that the trust propert 
must be first applied in payment of the debt of Hopkins, Dwight 
Co. before that debt can receive any part of the general assets, upon 
the ground that Hopkins, Dwight & Co., having two funds to which 
they may resort, must first exhaust that fund upon which other 
creditors have no right to go. The principle here set up is well es- 
tablished as a general rule, and there are exceptions and modifi- 
cations of it as well established as the rule. The trust being a valid 
one, the beneficiaries have a distinct interest and equity under it at 
least equal to the equity of creditors. The equity of creditors to re- 
quire Hopkins, Dwight & Co. to go upon the trust fund is met b 
the equity of the beneficiaries of the trust that he should not be al- 
lowed to do so, and under such circumstances the general equitable 
rule first referred to will not be applied. 

1 Story’s Eq. Jurisdiction, p. 624 (12 ed.), note 3 to par. 645. 

3 Pom. Eq. Jur., p. 462, sec. 1414. 


Upon this point authorities might be multiplied, but it is not sup- 
posed that thére is any difference of opinion upon the subject. 

It is therefore adjudged that the lien of the mortgages referred to 
in the foregoing opinion having been exhausted they are no longer 
— claims, and the debts they were given to secure can on! 

proved and take rank against the assets in the hands of the = 
ministrator, according to the nature of the instrument evidencing 
the debt and the statute relating thereto. 

It is further adjudged that the debt considered here as the mort- 
gage debt held by Hopkins, Dwight & Co., no matter who may own 

it now, can only resort to the trust estate referred to in this 
65 opinion after it has received all the money applicable thereto 
from the general assets. 

It is further adjudged that the trust created by G. W. Melton is 
not fraudulent as to any debts existing at the time of the creation 


of the trust. 
W. H. WALLACE. 
Filed 20th May, 1885. 


The parties whose exceptions follow served their notices of appeal 


according to law. 
Exceptions to Decree. 


The defendants, Hopkins, — — & Co. and Lucius H. Smith, 
trustee, except to the decree of his honor Judge William H. Wallace, 
made herein, and filed on the 20th day of May, 1885— ü 
I. For that his honor the presiding judge held that the lien of the 
mortgage held and owned by Hopkins, Dwight & Co.’s successor 


has been exhausted, and that the debt secured thereby is no longer 


a preferred claim, and can only be proved and take rank against the 
assets in the hands of the administrator according to the nature of 
the instrument evidencing the debt and the statute relating thereto. 

II. For that his honor the presiding judge did not hold that the 
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rank given by the referee to the debt and mortgage securing the 
same of Hopkins, Dwight & Co.’s successor, being in accordance with 
the decision of the supreme court in force at the time of the com- 
mencement of the action and of the finding of the referee, must be 
sustained. 

III. For that his honor the presiding judge did not hold that the 
law in force at the time of the execution of the note and mortgage 
securing the same and at the time of the death of the intestate should 
determine the rank of the debt as a claim against the estate. 

IV. For that his honor the presiding judge held that there was 
no proof that said note and mortgage were executed by the parties 

with reference to the decision of Edwards ve. Sanders, whereas 
66 he should have held that the parties were to be presumed to 

have contracted with reference to the law as expounded bv 
our highest court at the time. 

V. For that the ruling of his honor the presiding judge that the 
rank of appellants’ claim should be determined by the decision of 
Piester et > a ex’rs, us. Piester ef al., rendered by the Supreme Court 
after the execution of the contract, after the death of the deceased, 
after the commencement of this action, and after the referee’s decision 
upon the claim, was giving said decision of Piester ei al., ex rs, vs. 
Piester et al. a force and effect in violation of sec. 10, art. I, of the 
Constitution of the United States. 

VI. For that the decision of the supreme court in the case of 
Piester et al., ex rs, vs. Piester et al., as (or if applied to appellants’ 
claim, is in violation of section 10, article I, of the Constitution of 
the United States. 

JAS. H. RION, 


Att’y for Hopkins, Dwight & Co. and Lucius H. Smith, Trustee. 


W. H. Kerr, clerk of the court of common pleas for Fairfield 
county, a mortgage creditor of the said George W. Melton, who came 
in under the order calling in creditors, and established his — 
debts in this action, excepts to the decree of his honor Judge W. H. 
Wallace, made herein, and filed on the 20th day of May, 1885— 

I. For that his honor held and adjudged that the lien of said mort- 
gage having been exhausted it is no longer a preferred claim, and 
that the debts it was given to secure can only be proved and take 
rank against the assets in the hands of the administrator according 
to the nature of the instrument evidencing the debts. 

II. For that his honor did not hold and adjudge that George W. 
Melton, the mortgagor, having died on the 9th day of July, 1876, the 
law in force at intestate’s death, to wit, sections 3 and 4 of chapter 
XC of the General Statutes enacted in 1872, controls the application 
of the assests which came to the hands of his administrator; and, 
according to the order of payment of a decedent's debts therein pre- 
scribed, a mortgage eo nomine is a preferred claim and must be paid 
out of “the assets which come to the hands of the administrator” 
before — sealed notes, and simple contracts, irrespecti ve of their 

ates. 
67 III. For that his honor did not hold and adjudge that the 
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rights of said W. H. Kerr, as the legal owner and holder of an 
unsatisfied mortgage, dated 4th January, 1875, as clerk as aforesaid, 
to his appropriate share of such assets, to be applied according to 
the positive requirements of the statute, became at the death of the 
said George W. Melton, the mortgagor, a vested right or interest of 
which he could not be constitutiona ly deprived or divested. 

J 


IV. For that his honor did not adjudge that the report of the 
referee be confirmed, and that the assets of said intestate be applied 
as therein held and determined. 

V. For that his honor did not adjudge that so much of tue pro- 
ceeds arising from the sale of the mortgaged premises under the 
order of the court in this action as are in the hands of the clerk of 
this court be applied to said mortgage debt. 

UGLASS & McCANTS, 
Attorneys for IV. H. Kerr, Clerk as Aforesaid. 


The defendant, Margaret A. Melton, and her three minor children, 
Lucius H., Charlie Nannette, any Georgia Melton, except to the decree 
of the Hon. W. H. Wallace herein, filed 20th May, 1885, on the fol- 
lowing grounds: ; 

I. Because his honor erred in finding as matter of law that the 
judgment of Hopkins, Dwight & Co. for the deficiency after the sale 
of certain mortgaged premises was not a preferred claim in the dis- 
tribution of the assets of the estate of George W. Melton, deceased. 

II. Because the contract between George W. Melton and Lucius 
Hopkins, trustee under the trust deed of May 10th, 1876, was made 
with reference to the law as it then stood and as declared by the act 
of the General Assembly of 14th December, 1878, and his honor 
erred in applying the law of Piester vs. Piester, decided by the su- 

reme court, to this case as giving such decision a retroactive effect, 
in violation of section 10, article I, of the Constitution of the United 


States and to the destruction of the vested rights of these defendants. . 


S. P. HAMILTON, 
Defendants’ Attorney. 


68 Agreement of Counsel. 


We agree that the foregoing shall constitute the case for appeal 


in this cause. 
JAS. H. RION, 

DOUGLASS & McCANTS, 
S. P. HAMILTON, 

Appellants’ Attorneys. 
GEO. W. S. HART, 
McLURE & McLURE, 
PATTERSON & GASTON, 
: J. & J. HEMPHILL, 

. Respondents’ Attorneys. 

Chester, S. C., 23d June, 1885. 7 
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CHESTER County, CLERK’s OFFICE. 
I hereby certify that the — is a true copy of the agreement 


on file in my office. Given under my hand and seal of office this the 
13 day of July, 1885. 
[Seal of Office. ] 


JOHN C. McFADDEN, 
2 Clerk Circuit Court. 
Filed July 15th, 1885. 
[Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk of Supreme Court of & C. 


69 Tue State or SoutH CAROLINA: 
In the Supreme Court. November Term, 1885. 


Jonx J. McLure, as Administrator of the Estate of George W. Mel- 
ton, Deceased, Plaintiff, Respondent, 
v8 


MARGARET A. MELTON and Her Infant Children and Others, the 
Creditors of George W. Melton, of Whom the Successors of Hop- 
kins, Dwight & Co. and W. H. Kerr, as Clerk, are Appellants, the 
Other Creditors Being Respondents, Defendants. 


Opinion. 
McIver, A. J.: 

The facts of this case, so far as necessary for a proper understand- 
ing of the points made by the several — are substantially as 
follows: On the 9th of July, 1876, Geo. W. Melton died intestate, 
and, his estate being found to be largely insolvent, this action was 
commenced in July, 1877, to marshal the assets. Creditors were 
called in and numerous claims were established, but the only ones 
that need be specially stated are the following: A note under seal to 
G. R. Ratchford & Co., bearing date 22nd of February, 1859; a note 
under seal to Dr. A. P. Wylie, bearing date 3rd of May, 1872; a note 

under seal to Samuel D. Melton, bearing date Ist of February, 
70 1871; a bond, secured by a mortgage of real estate to Duvall, 

sheriff, dated 4th of June, 1875, which has been transferred to 
the defendant Kerr, as clerk of the court for Fairfield county, and a 
bond, secured by a mortgage of real estate to Hopkins, Dwight & 
Co., dated 19th of May, 1876. 

The mortgage to Hopkins, Dwight & Co. has been foreclosed, and, 
the proceeds of the sale of the mortgaged premises being insufficient 
to pay the debt, the balance is now set up against the general assets, 
and preference for it is claimed as a mortgage debt. The land cov- 
ered by the Kerr mortgage was sold under an order in this cause 
before Kerr became a party by proving his mortgage debt, and after 
that sale, Kerr not having got the proceeds, he brought his action to 
foreclose his mortgage against the purchaser at the sale made under 
the order in this cause, and the land was sold again, but, the pro- 
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ceeds of this last sale being insufficient to pay his debt, the balance 
is now set up as a mortgage debt against the general assets. 

The circuit judge held that the liens of the two mortgages having 
both been exhausted, the rank of these debts must be determined by 
the nature of the obligations which they were given to secure and 
cannot be classed as mortgages. The appellants question the cor- 
rectness of this ruling, and the defendant Kerr also appeals upon 
the ground that the circuit judge erred in not holding “ that so much 

of the proceeds arising from the sale of the mortgaged prem- 
71 ises under the order of the court in this action as are in the 
hands of the clerk of this court be applied to said mortgage 
debt. In relation to this last-mentioned ground of appeal we have 


only to say that we are unable to discover where any such question , 


was made in the court below. It does not appear that the referee 
ruled, or was asked to rule, upon it, and no such question was con- 
sidered or passed upon by the circuit judge, and therefore we do not 
see how we can consider it. There is nothing in the “ case,” as pre- 
pared for argument here, to show that an order directing the pro- 
ceeds of the first sale to be applied to the Kerr mortgage was ever 
applied for. Whether such an order should be granted, or whether 

err has elected to ignore the first sale by bringing his action to 
foreclose his mortgage against the purchaser at such sale and thereby 
lost the right to claim the proceeds, or whether the purchaser at 
that sale may not have equities which entitle him to be heard, are 
all questions upon which we do not desire to be understood as inti- 
mating any opinion, inasmuch as we do not think the question pre- 
sented by this ground of appeal is properly before us. 

The circuit judge based his decision upon the main point involved 
in these — is, as to the — of the claims of Hopkins, 
Dwight & Co. and Kerr, clerk—upon a recent decision of this court 
in the case of Piester vs. Piester, 22 S. C. Rep., 139, and there can 

be no doubt that if that case applies to this it fully sustains 
72 the decree of the circuit judge. The appellants, however, 

contend that the case of Piester vs. Piester cannot be so ap- 
plied for the reason that to so apply it would impair the obligation 
of contracts, or would divest vested rights, inasmuch as at the time 
of the death of the intestate, and at the time of the making of one 
of the contracts in question, that of Hopkins, Dwight & Co., the 
law as then declared by the case of Edwards vs. Sanders, 6 S. C. Rep., 
316, required that the balances due on these two debts should 
ranked as mortgages, and as such entitled to priority over specialty 
debts; and that the subsequent ehange in the law, as it is called, by 
the decision in Piester vs. Piester, cannot have the effect of divesting 
the rights of these appellants, which became vested at the time of 
the death of the intestate, under the law as it was then declared to 
be. For a clearer understanding of the questions raised, it may be 
well to repeat here the dates of the several transactions and matters 
referred to. The date of the sealed note to Ratchford & Co., one 
of the respondents, is 22nd of February, 1859; the sealed note to 
S. D. Melton, Ist of February, 1871; the sealed note to Wylie, 3rd 
of May, 1872; the Kerr bond & mortgage, 4th of June, 1875; the 
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bond & mortgage to Hopkins, Dwight & Co., 19th of May, 1876; 
the death of the intestate, 9th of July, 1876. The decision in the case 
of Edwards vs. Sanders was filed 14th of October, 1875, though the book 

of reports in which it is found was not published until some 
73 time in the year 1877, and the decision in the case of Piester vs. 

Piester, filed 10th of January, 1885, and the decree appealed 
from, 20th of May, 1885. The construction which is now placed 
upon the #tatute prescribing the order in which the debts of a de- 
cedent must be paid is the same as that which was adopted by the 
law court in the case of Trunno vs. Happoldt, 2 McC., 188, as far 
back us 1822, and reaffirmed by the court of equity in the case of 
Kinard vs. Young, 2 Rich. Eq., 247, in 1846. Thus the law stood 
unquestioned, so far as we are informed, down to the year 1875, 
when the decision in Edwards vs. Sanders, supra, was made, overrul- 
ing the two former cases and placing upon the statute the construc- 
tion now contended for by the appellants. This last-named decision 
does not seem to have been followed in a single instance, and from 
what is said in the case of Piester vs. Piester it would seem to have 
been never satisfactory to the profession, and that at the first oppor- 
tunity which was afforded it was overruled, the Legislature in the 
meantime having, by the act of 1878, 16 Stat, 686, shown its dissat- 
isfaction with the construction therein adopted by declaring “that in 
the administration of the assets of a decedent mortgages shall not be 
entitled to a priority over rents, debts by specialty, or debts by sim- 
ple contract, except as to the particular purts of the estate affected 

by the liens of such mortgages; that after the property cov- 
74 ~ ered by the liens is exhausted the grade of the demand shall 

be determined by the nature of the instrument which the 
mortgage was given to secure.” It is true that in the case of Piester 
vs. Piester no express reference is made to the difference in the phra- 
seology of the original act of 1789, and that — adopted when it was 


incorporated in the general statutes of 1872, upon which stress seems 


to be laid in the argument of one of the counsel for appellants, but 
the whole subject was carefully considered before any conclusion 
was reached; nor do we find in the case of Edwards vs. Sanders 
that any allusion was made to such change in the phraseology as a 
reason for a change in the construction of the act. The question, 
then, is, Does the decision in the case of Piester vs. Piester effect such 
a change in the law as would forbid its application to the case under 
consideration because it would impair the obligation of a contract or 
would divest rights vested under the law, as declared in the case of 
Edwards vs. Sanders? As we have seen, the proper construction of 
the statute in question had been settled for a long series of years by 
decisions of both the courts of final resort in this State, in accordance 
with the view now declared to be the proper construction of that 
statute, and it seems to us that it would be going very far to say that 
a single isolated decision, never recognized or followed in any subse- 
uent case and never recommending itself to the approval of 

75 the profession, should be regarded as having the effect of 
changing the law. On the contrary, whatever may be the 
opinions of individuals as to its correctness, it must be regarded as 
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an erroneous declaration of what was the law and as only the law of 
the particular case in which it was made. We do not think that 
the case of Herndon vs. Moore, 18 S. C. Rep., 339, relied on by the 
—— — is applicable here. In that case there were many poten- 
tial elements, such as long and universal acquiescence, sales made 
and money paid, which are not found here. Moreover, it will be ob- 
served that the majority of the court concurred only in the result, 
and hence that case can only be regarded as authority on the pre- 
cise question therein adjudged, as presented under the special cir- 
cumstances therein stated. It is true that the Supreme Court of the 
United States have in numerous cases held that where a contract is 
valid at the time it is made, under the laws of the State as then ex- 
pounded, its validity or obligation cannot be impaired by any sub- 
sequent judicial decision giving a different exposition of the Jaw, 
and this court has in two cases (The Bond Debts Cases, 12 S. C. Rep., 
282, and Whaley vs. Gaillard, 21 S. C. Rep., 572) deferred to the au- 
thority of that Court in that class of cases which involve the ques- 
tion whether a particular law or decision is in violation of that clause 
of the Constitution which forbids a State from passing any 

76 law impairing the obligation of a contract; but even in the 
Supreme Court of the United States this doctrine is confined 

to cases of contract, and even in such eases it is at least doubtful 
whether it would be applied where, at the time the contract was 
made, the law had been declared only by a single isolated case, 
never recognized or followed and overruled at the first opportunity 
presented. See the cases of The Ohio Life & Trust Co. vs. Debolt, 
16 How., 432; Gelpcke vs. Dubregue, 1 Wall., 175; Lee County vs. 
Roger, 7 Wall., 181; Butz vs. City of Muscatine, 8 Wall., 575; The 
a 4 vs. Lamson, 9 Wall., 477; Olcott vs. The Supervisors, 16 Wall., 
Assuming, then, for the sake of the argument only, that there was 

a change in the law by the decision in the case of Piester vs. Piester 
before the doctrine above cited from the Supreme Court of the United 
States could be applied in this case, it must appear that this is a case 
of contract, and that to give effect to such change in the law would 
impair the obligation of such contract. We do not see that the law 
as declared in Piester vs. Piester impairs or in any way affects the 
validity or obligation of any contract. It does not purport to inter- 
fere in any respect with the validity or binding obligation of any 
contract set up by the appellants. It simply declares the proper con- 
struction of a statute prescribing the order in which the debts of a 
decedent are to be paid. In Harrison vs. Sterry, 5 Cranch., 

77 289, the question was as to the right of the United States to 
priority under an act of Congress. It was contended that as 

the contract was made with foreigners in a foreign country the law 
of the place where the contract was made must govern, and under 
that law no such priority was recognized ; but the court held other- 
wise. Marshall, C. J., while recognizing the doctrine that the ler 
loci contractus governed, in — the contract, adds: But 
the right of priority forms no part of the contract itself. It is ex- 
trinsic, and is rather a personal privilege dependent on the law of 
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the } sare where the property lies and where the court sits which is 
to decide the cause. In the familiar case of the administration of 


the estate of a deceased person the assets are always distributed ac- 


cording to the dignity of the debt, as regulated by the law of the 
country where the representative of the deceased acts and from 
which he derives his powers, not by the law of the country where 
the contract was made.” This language is quoted with approval in 
the subsequent case of Smith vs. Union Bank of Georgetown, 5 
Peters, 518. We do not see, then, how any change in the law pre- 
scribing the order in which debts of a decedent are to be paid can 
be said to impair the obligation of any contract by which such debts 
were created; but even if such should be the case it seems to us 
that the practical result in this case would be the same as that 
reached by the circuit judge. For if, as we concede, parties are to 
be presumed to contract with reference to the law as it exists 
78 at the time the contract is entered, and if the law fixing the 
order in which debts of a decedent are to be paid enters into 
and forms a part of the contract by which such debts were created, 
then it follows necessarily that the respondents, Ratchford & Co., 
Dr. Wylie, and S. D. Melton, whose debts were created at a time 
when, under the decisions of Tunno vs. Happoldt and Kinard vs. 
Young, they were entitled to priority over the appellants, they could 
not be deprived of such priority by the subsequent change in the 
law, as it is called, by the decision in the case of Edwards va. San- 
ders, for the fact that the intestate did not die until after the so- 
called change was made could not affect the validity of contracts 
made before that time, for certainly a circumstance occurring after 
a contract has been made cannot be said to enter into or form 
part of such contract. 
But, as we have said, we do not see that any change in the law 
rescribing the order for the payment of the debts of a decedent can 
properly said to impair the obligation of any contract, and there- 
fore, whatever other objection may be urged, it is not amenable to 
the charge that it violates those clauses of the constitution of this 
State and the United States which forbid the passage of laws im- 
pairing the obligation of contracts. 
It is contended, however, that upon the death of a decedent the 
rights of his creditors to the payment of their debts, according to the 
law then in force, become vested, and that such vested rights 
79 cannot be impaired or taken away by any subsequent change 
in the law. Applying this doctrine to the facts of this case, 
appellants insist that under the law as it was declared to be by the 
case of Edwards vs. Sanders, at the time of the death of the intestate, 
they were entitled to priority, and that any subsequent change in 
the law cannot deprive them of such priority. Without repeating 
here what we have said above, that we do not assent to the funda- 
mental proposition upon which the doctrine contended for rests, to 
wit, that the law ever was as it was incorrectly announced to be in 
Edwards vs. Sanders, we will, for the sake of argument only, assume 
the contrary, and proceed to consider the question whether the ap- 
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pellants can claim such vested right of priority as that it cannot be 
divested by any change in the law. 
We do not understand that there is anything in the Constitution 
of the United States which forbids a State from enacting a retro- 
spective law or a law divesting a vested right, provided in so doing 
the obligation of a contract is not impaired. Watson vs. Mercer, 8 
Peters, 88; Jackson vs. Lamphire, 3 Peters, 280; Satterlee vs. Mat- 
thewson, 2 Peters, 380; Charles River Bridge vs. Warren Bridge, 11 
Peters, 420; Curtis vs. Whitney, 13 Wall., 68; nor is there any pro- 
vision in the constitution of this State, as in some of the other 
States, forbidding the enactment of retrospective laws or any pro- 
vision which, in express terms, forbids the enactment of a 
80 law divesting vested rights, though certain safeguards are 
thrown around such rights by the provisions of sections 14 
and 23 of art. I of the Constitution. In the case of Miles vs. King, 
5 8. C. Rep., 146, it was held that the act of 1866, which required all 
instruments in writing of which a record is required by law, and of 
which the record has been lost or destroyed but the original pre- 
served, to be again recorded within a specified time, otherwise that 
they should not prevail as liens against subsequent purchasers or 
creditors without notice, was a constitutional and valid law. Now, 
in that case the plaintiff, by recording his mortgage, which was exe- 
cuted in 1855, under the law then in force, had acquired a vested 
right, so to speak, of priority over all subsequent purchasers and 
creditors, and yet it was held that such vested right was divested by 
his failure to comply with the requirements of the subsequent act of 
1866. In delivering the opinion of the eourt in that case Moses, C. 
J., uses this language: “The General Assembly has power to divest 
rights and to enact statutes retrospective in their action, provided 
they do not impair the obligation of a contruct; and again: “A 
vested right may be divested by the Legislature, unless it exists by 
virtue of or in the nature of a contract.” Now, while we are not 
prepared to indorse this language without some qualifications, as it 
would, in its unqualified form, imply that the Legislature 
81 had power to divest a vested right of property, yet we agree 
that every vested right, so called, is not. beyond the reach of 
the Legislature. It is very difficult, if not impossible, to define pre- 
cisely those rights which are so vested as to be protected from legis- 
lative interference, as is shown in the discussion of this subject by 
that eminent author, Judge Cooley, in his work on Constitutional 
Limitations, and we shall not undertake to do so on the present 
occasion. It is sufficient for us to say that the right of priority 
given to certain classes of creditors by the statute prescribing the 
order in which the assets of a decedent’s estate shall be applied to 
the payment of his debts is a mere direction to the executor or ad- 
ministrator, as the case may be, as to the manner in which he shall 
administer such assets, which is at all times subject to legislative 
control and does not confer any such vested right upon the creditors 
as to place it beyond such control. This seems to have been the 
principle upon which the Supreme Court of the United States acted 
in Bank of Hamilton vs. Dudley, 2 Peters, 492. In that case an act 
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of 1795, which seems to have been of force at the time of the death 
of the intestate and at the time letters of administration upon his 
estate were granted, authorized administrators to sell lands for the 
payment of debts. This act was repealed on the lst of June, 1805, 
and in August following the court of common pleas granted 
an order authorizing the administrators to sell the land 
82 in controversy, who proceeded to do so, and the question was 
as to the validity of the sale. It was contended on the part 
of the plaintiffs in error that the interest of the administrators in 
the real estate, as trustees for the creditors, was a vested interest, 
which the repeal of the law could not divest; but the court held 
otherwise, and Marshall, C. J., in delivering the opinion, used this 
language: “ The repeal of such a law divests no vested estate, but is 
the exercise of a legislative power which every legislature possesses. 
The mode of * — the property of a debtor to the demands of 
a creditor must always depend on the wisdom of the Legislature.” 
It is not to be denied. that some of the language used by that dis- 
tinguished jurist, Johnston, Ch., in the case of Morton & Courtney vs. 
Caldwell, 3 Strob. Eq., 161, when considered apart from the question 
then under consideration, does seem to support the view contended 
for by the appellants; but the question in that case was so wholly 
different from the one now under consideration that to apply the 
language there used to a totally different question would inevitably 
lead us into error. The question there was to what period of time 
must we look in order to ascertain the amount of a claim against 
a decedent’s estate in order to determine its pro rata share of the 
assets of such estate, and the question now before us, as to 
83 whether the law-making power could not change the direc- 
tion previously given as to the manner of administering the 
assets of a decedent’s estate, was not considered or even hinted at. 
We do not see, therefore, that there was any error, in any respect, in 
the a appealed from. 
The judgment of this court is that the judgment of the circuit 
court be affirmed. 
Simpson, C. J., and McGowan, A. J., concur. 


Filed April 22nd, 1886. 
A true copy. ‘ 
Attest : 


(Seal Supreme Court of South Carolina.] 


ALBERT M. BOOZEE, 
Clerk of the Supreme Court. 
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84 Unitep Srates or America, State of South Carolina: 


Know all men by these presents that we, Gustavus C. Hopkins: 
Charles D. Miller, and Lucius Hopkins Smith, constituting the firm 
of Hopkins, Dwight & Co., successors of Lucius Hopkins and Amos 
T. Dwight, constituting the firm of Hopkins, Dwight & Co. on the 
9th day of July, 1876, and Lucius Hopkins Smith, as trustee of Hop- 
' kins, Dwight & Co. and of Mrs. Margaret A. Melton and her chil- 
dren, are held and firmly bound unto John J. McLure, as adminis- 
trator of the goods, chattels, and credits which were of George W. 
Melton, deceased ; to the executors of the last will and testament of 
Mrs. Juliet A. Wylie, deceased; to G. R. Ratchford & Co., and 


others, the specialty creditors of the estate of the said George W. 


Melton, deceased, and to the firm of Armstrong, Cator & Co., and 
the firm of B. R. Smith & Co. and others, the simple contract cred- 
itors of the estate of the said George W. Melton, deceased, in the 
full and just sum of twenty thousand dollars, to be paid to the above- 
named obligees, their certain attorneys, executors, administrators, or 
assigns ; to which payment, well and truly to be made and done, we 
bind ourselves, our heirs, executors, and administrators, jointly and 
severally, firmly by these presents. 
85 Sealed with our seals and dated this the sixth day of May, 
in the year of our Lord one thousand eight hundred and 
eighty-six, and in the one hundred and tenth year of the sovereignty 
and Independence of the United States of America. 

Whereas lately, at a term of the supreme court of the State of 
South Carolina, in a suit depending in said court between “ John J. 
McLure, as administrator of the estate of George W. Melton, de- 
ceased, respondent, and Margaret A. Melton and her infant children, 
appellants, and others, the creditors of said George W. Melton, de- 
ceased, of whom the successors of Hopkins, Dwight & Co. and W. H. 
Kerr, as clerk of court for Fairfield county, are appellants, and all 
others respondents,” a decree was rendered against the said Hopkins, 
Dwight & Co., and the said Hopkins, Dwight & Co. having, to- 
gether with said Lucius Hopkins Smith, as trustee as aforesaid, ob- 
tained a writ of error and filed a copy thereof in the clerk’s office 
of said court to reverse the decision in the aforesaid suit, and a cita- 
tion directed to said administrator and creditors, citing and admon- 
ishing them to be and appear at a Supreme Court of the United 
States to be holden at Washington on the second Monday of Octo- 
ber next: 

Now, the condition of the above obligation is such that if the said 
Hopkins, Dwight & Co., successors as aforesaid, and Lucius Hopkins 

Smith, trustee as aforesaid, shall prosecute their said writ of 
86 _—error to effect and answer all damages and costs if they shall 
fail to make their said plea good, then the above obligation 
to be void, or else to remain in full force and virtue. 

GUSTAVUS C. HOPKINS. L. 8. 

CHAS. D. MILLER. L. 8. 

LUCIUS H. SMITH. L. 8. 

LUCIUS H. SMITH, Trustee. II. 8. 


: 
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Signed, sealed, and delivered in the presence of— 
C. C. BLOSSOM. 


State OF New YORK, t ia 
City and County of New Pork, 


On this sixth day of May, 1886, personally came Gustavus C. 
Hopkins Charles D. Miller, and Lucius Hopkins Smith before me, 
Edwin F. Corey, Jr., a commissioner of deeds for the State of South 
Carolina, said persons being to me personally well known aud to 
me known to be the individuals described in and who executed the 
within bond, and acknowledged that they severally executed the 
same. 

Given under my hand and seal of office the day and year above 


written. 
EDWIN F. COREY, Jr., 
Commissioner for the State of South Carolina in New York. 


87 Unitrep States OF AMERICA, t 
Southern District of New Fork. . 


I, — Griffith, clerk of the circuit court of the United States 
for the southern district of New York, do hereby certify that the 
within-named obligors are known to me to be perfectly good and 
responsible for the penalty named in the foregoing bond, to wit, 


_ twenty thousand dollars. 


Given under my hand and seal of office this the seventh day of 


May, A. D. 1886. 
TIMOTHY GRIFFITH, 
Clerk U. S. Circuit Court, Southern District of New York. 


Approved by— 
W. D. SIMPSON, 
Chief Justice So. Ca. 
Attest : 


[Seal Supreme Court of South Carolina.] 


ALBERT M. BOOZEE, 
Clerk Supreme Court S. C. 


Filed May 27th, 1886. 
ALBERT M. BOOZEE, 
Clerk of Supreme Court of South Carolina. 
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88 State of South Carolina Supreme Court. 


I, Albert M. Boozee, clerk of the supreme court of the State of 
South Carolina, hereby certify that the foregoing and amended 87 
written and printed pages comprise a true and correct copy of the 
record and proceedings of the supreme court of the State of South 
Carolina, together with the original writ of error from the Supreme 
Court of the United States, the original citations, with service 
thereof, copy of petition for writ of error, and copy of writ of error 
bond as allowed, making a complete transcript in the case wherein 
Gustavus C. Hopkins and others, composing the firm of Hopkins, 
Dwight & Co., and others are plaintiffs in error and John J. McLure, 
as administrator of the estate of George W. Melton, deceased, and 
others are defendants in error, as appears by the record and pro- 
ceedings now on file in my office. 

Witness my hand and the seal of the said supreme court of South 
Carolina this 30th day of September, A. D. 1886. 

[Seal Supreme Court of South Carolina.] 
ALBERT M. BOOZEE, 
Clerk of Supreme Court of South Carolina. 


Endorsed on cover: South Carolina supreme court. No. 400. 
Gustavus C. Hopkins, Charles D. Miller, and Lucius Hopkins Smith, 
— the firm of Hopkins, Dwight & Co., successors of Lucius 
Hopkins & Amos T. Dwight, composing the firm of Hopkins, 
Dwight & Co., and Lucius H. Smith, trustee, &., plaintiffs in error, 
vs. John J. McLure, administrator of George W. Melton, deceased, 
W. H. Kerr, clerk of the court of common pleas of Fairfield county, 
S8. C., et al. Filed October 6, 1886. 
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Supreme Gourt of the Muitel States. 


OCTOBER TERM, 1889. 
No. 126. 


HOPKINS, DWIGHT & CO. 
vs. 


JOHN J. McCLURE Er At. 


In Error to the Supreme Court of the State of South 
Carolina. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 


The complaint in this action was filed in the Court of 
Common Pleas for Chester county, in the State of South 
Carolina, on the day of July, 1877, by John J. McLure, 
administrator of the estate of George W. Melton, deceased, 
for the administration of the estate of the said George W. 
Melton, who died intestate on the 9th of July, 1876. The 
defendants in the action were Margaret A. Melton, the 
widow of the intestate, and her infant children, and the 
creditors of the intestate, among whom are the plaintiffs 
in error, Hopkins, Dwight & Co. The plaintiffs in error, 
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Hopkins, Dwight & Co., are creditors of the intestate’s 
estate by a sealed note, dated May 19, 1876, and secured 
by a mortgage of land. A balance was still due on the 
note after the proceeds of the mortgaged land had been 
applied to the payment of the note. The plaintiff in error, 
Lucius H. Smith, is trustee of land, charged with an ulti- 
mate liability for the satisfaction of this note. 

The contention of the plaintiffs in error was that their 
debt being secured by mortgage, the balance of it unpaid 
after the exhaustion of the mortgage was entitled to pri- 
ority of payment in the administration of the general 
fund of the estate. 

The referee decided in favor of the plaintiffs in error, 
and the cause came on to be heard in the Common Pleas, 
on exceptions to his report. (Record, p. 25.) 

The following decree was rendered by the Court of 
Common Pleas on May 20, 1885: 


“It is therefore adjudged that the lien of the mortgages 
referred to in the foregoing opinion having been exhausted 
they are no longer preferred claims, and that the debts 
they were given to secure can only be proved and take 
rank against the assets in the hands of the administrator, 
according to the nature of the instrument evidencing the debt 
and the statute relating thereto. 

It is further adjudged that the debt considered here 
as the mortgage debt held by Hopkins, Dwight & Co., no 
matter who may own it now, can only resort to the trust 
estate referred to in this opinion, after it has received all 
money applicable thereto from the general assets. 

“It is further adjudged that the trust created by G. W. 
Melton is not fraudulent as to any debts existing at the 
time of the creation of the trust.” 


The plaintiffs in error appealed from this decree, and 
filed “exceptions to the decree,” in the nature of assign- 
ments of error. (Record, p. 34.) 
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The judgment of the Supreme Court of the State was 
rendered April 22, 1886, as follows: 


“The judgment of the court is that the judgment of 
the Circuit Court be affirmed.” 


This case comes before you on a writ of error to the 
Supreme Court of South Carolina, which is the court of 
last resort in that State, issued upon the ground “That 
in said cause was drawn in question the validity of a 
statute of said State and of a decision of the court of last 
resort of the said State, on the ground of their being re- 
pugnant to the Constitution of the United States; that 
the decision of said court of last resort was adverse to the 
right and title claimed” by the plaintiff in error. 

The repugnancy which we allege in the statute, and in 
the decision of the court based thereon, is that it impairs 
the obligation of a contract made with us by an intestate 
in his lifetime by changing the order of the distribution of 
his assets after his death, and after our rights had become 
fixed and vested. The case, stated chronologically, is as 
follows: 


I. On May 19, 1876, George W. Melton executed a 
bond and mortgage to Hopkins, Dwight & Co. 


II. On July 9, 1876, George W. Melton died. 
III. July, 1877, this action was commenced. 


IV. December 3, 1877, the said mortgage was fore- 
closed, and, under the decree, the land was sold. This 
contest is over the distribution of the estate in court, which 
represents the realty, and to which the liens are trans- 


, ferred. 
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V. December 14, 1878, the General Assembly passed 
“an act to alter and amend the law in relation to the 
payment of debt of a decedent.” 


A. This is the act which we say impairs the obligation 
of our contract; because, by section 26 of the statute of 
South Carolina of 1789 (5 S. L., 111), enacted and pro- 
vided that the debts of a decedent should be paid in the 
order following: 


1. Funeral and expenses of last sickness, charges of 
probate of will, or. letters of administration. 

2. Debts due to the public. 

3. Judgments, mortgages, and executions; the oldest 
first. 

4, Rent. 

5. Bonds or other obligations. 

6. Debts due on open accounts. 


B. In 1872 the statutes were revised, and this provis- 
ion re-enacted and incorporated in the Revised Statutes 
(p. 457, chap. XC, sec. 3), as follows: 


“The assets which come to the hands of an executor or 
administrator, after proper allowance to the executor or 
administrator in a due course of administration, shall be 
applied to the payment of his debts in the following or- 
der,” that is to say: 


1. Funeral and other expenses of the last sickness, 
charges of probate, or letters of administration. 

2. Debts due to the public. 

3. Judgments, mortgages, and executions; the oldest 
first. : 

4. Rent. 

5. Bonds and debts by specialty. 
6. Debts by simple contract. 
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C. On October 14, 1875 (which was prior to the execu- 
tion of the mortgage to the plaintiffs in error) the Su- 
preme Court (of last resort) of South Carolina construed 
the statute of 1789 in the case of Edwards vs. Sanders, 6 
S. C., 316, as follows: 


“Under section 26 of the act of 1789, prescribing the 
order in which debts of a decedent are to be paid, mort- 
gages, whether of chattels or real estate, rank in the third 
class, and are entitled to payment out of the general estate 
in preference to specialty and simple contract debts.” 


There the law stood until the passage of the following 
act on December 14, 1878, as stated above as No. V in 
the chronological table. This act is the pivot of the case— 
“an act to alter and amend the law in relation to the 
payment of debts of a decedent,”—the provisions of which 
were: 


“SEcTION 1. Be it enacted by the Senate and House of Repre- 
sentatives of the State of South Carolina, now met and sitting 
in General Assembly, and by the authority of the same, That 
in the administration of the assets of a decedent mortgages 
shall not be entitled to a priority over rents, debts by spe- 
cialty, or debts by simple contract, except as the particular 
parts of the estate effected by the liens of such mortgages. 

“That after the property covered by the liens is ex- 
hausted, the grade of the demand shall be determined by 
the nature of the instrument which the mortgage was 
given to secure.” 


It has been argued that this “statute is merely declara- 
tory.” The proposition is absurd. The very title is “to 
alter and amend this law.” 

It makes no reference to what the law is. It merely 
enacts what it shall be. 

My first proposition · is that the decision of the Supreme 
Court, conforming with this statute and reversing the case 
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which construed the former statutes, of necessity rests 
upon this statute. 

Secondly. That in this case the court was bound to 
have followed the order of distribution as fixed by law 
at the time the rights vested. 

Thirdly. That the first act, as construed by the court 
of last resort at the time the mortgage was executed, en- 
tered into and became a part of that contract, and was the 
law of the case. 

Fourthly. That the decision herein reversing the con- 
struction of the statute by the court of last resort in force 
at the time the contract was made, and at the time the 
rights vested, impairs the obligations of the contract. 

Fifthly. If there had been no act passed in 1878, and 
the decision herein had merely reversed the decision, con- 
struing the act of 1789, in force at the time the contract 
was made, it would impair the obligation of the contract. 

Sixthly. If the act of 1878 were in terms declaratory 

merely, the construction of the court of last resort of the 
statute in force where the contract was made, and at the 
time of the death, being part of the contract, and consti- 
tuting the rule of distribution at the time of the death, 
would be a contract impaired by a decision changing 
either. But the first proposition is conclusive as to this. 
case. 
There can be no doubt that at the time this mortgage 
was made (May 19, 1876,) mortgages had, in the distribu- 
tion of decedents’ estates, precedence of both specialty and 
simple contract debts. So read the statute law of the State. 
Thus was it construed by the court of last resort. 

This law was unchanged when Major Melton died, July 
9, 1876. 

The rights of plaintiff in error to have the decedent’s 
estate distributed according to the law then of force be- 
comes vested at the date of the death. “As the tree falls, 
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80 it lies.” It is observed in Cooley on Constitutional 
Limitations, 360, “expectation is not property, but on the 
death of an ancestor rights or property become vested.” 

It is laid down in 3 Wait’s Actions and Defences, p. 
254, (citing McClintock’s Appeal, 29 Penn. St., 360): 


“The right which a creditor has to his just proportion of 
the property which the deceased debtor dies possessed of, 
vests at the instant of his death; and the law commits it to 
the care of the personal representative upon an express 
trust to pay each creditor his due.” 


Such, also, was the law of South Carolina: 


“The assets of a deceased debtor are distributed among 
his creditors with reference to the rank of their demands 
at the time of his death.” 


Tucker vs. Condy, 6 Rich., Eq., 281. 


“From this time forward, so completely are these effects 
appropriated, in the eye of the law, to the satisfaction of 
the decedent’s debts, that any unauthorized meddling 
with them is trespass, for which the wrong-doer is liable 
to the creditor, as a party injured; and if the interference 
be by one duly authorized as executor or administrator, he 
becomes immediately responsible to the extent of the 
assets in his hands. These rights vest in the creditor imme- 
diately upon the death of the debtor.” 

Morton and Courtney vs. Caldwell, 3 Strob. Eg., 


164. 


Now, then, it is clear by the statute law of the State as 
declared by its highest court, this mortgage was entitled 
to precedence when made, and that precedence continued 
to the time of the death of the maker; and that this right 
of precedence then became vested. 7 

My next proposition is that the law as it stood entered 
into and became a part of the contract, and that to divest 
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that right was to impair the obligation of the contract. 
This proposition is so well settled that authorities are not 
needed to support it, but in Bronson vs. Kinzie (1 How., 
319) the court says: 


“They were the laws of the State at the time, and 
therefore entered into the contract and formed a part of 
it, without any express stipulations to the effect in the 
deed.” 


And in McCracken vs. Hayward, 2 How., 612: 


“This depends on the laws in existence when it is made; 
these are necessarily referred to in all contracts, and form- 
ing a part of them, as the measure of the obligation to 
perform them by the one party and the right acquired 
by the other.” 


Then the law which was in force at the time the con- 
tract was made, and which entered into and became a 
part of that contract, continued in force until the right 
of precedence it gave became vested by the death. After 
that a statute was enacted “to alter and amend” that law, 
to divest that right and take away that precedence; and 
yet we are told that this statute “to alter and amend” 
does not impair the obligation of that contract. 

And yet it has been gravely and earnestly argued in 
this case that, “if the court below had held the statute to 
be void, the decree would have been the same.” That is 
a legal paradox. Suppose, however, for the purposes of 
argument merely, that the act of 1878 had not been en- 
acted, and that the court had rendered the same decision 
which it has, the obligation of the contract would none 
the less have been thereby impaired. The inhibition of 
the Constitution is that no State shall pass any law im- 
pairing the obligation of contracts. It is wholly imma- 
terial whether the act emanates from the court, the legis- 
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Jeture, or a sovereign convention. The essence of the 
Constitutional provision is the thing inhibited, to wit, 
“impairing the obligation of a contract.” 

What the power in the State is that does it, that is the 
power which is forbidden to do it. 


“The National Constitution forbids the State to pass 
laws impairing the obligation of contracts. In cases prop- 
erly brought before us that end can be accomplished un- 
warrantably, no more by judicial decisions than by legisla- 
tion. Were we to yield in cases like this to the authority 
of the decisions of the courts of the respective States, we 
should abdicate the performance of one of the most im- 
portant duties with which this tribunal is charged, and 
disappoint the will and statutory policy of the framers of 
the Constitution, in providing for the creation of an inde- 

ndent Federal judiciary. The exercise of our appellate 
jurisdiction would be but a solemn mockery.” 


Pine Grove vs. Talcott, 19 Wall., 678. 


In the case of the county of Livingston vs. Darlington 
(101 U. S., 415), on an issue similar to that here presented 
this court measured the validity of the bonds in question 
by the decision of that tribunal rendered prior and unmodi- 
fied at the date of their issue. 

In Douglass vs. County of Pike (101 U. S., 677), this 
court reviews a number of cases as to its duty in relation 
to retroactive decisions which impair the obligation of 
contracts, and, after special consideration of the opinion 
of Chief-Justice Taney in Rowan vs. Ruggles, then says 
(on p. 687): 


“The true rule is to give to a change of judicial construc- 
tion, in respect to a statute, the same effect in its operation 
on contracts, and existing contract rights, that would be 
given to a legislative amendment; that is to say, make it 
prospective and not retroactive. After a statute has been 
settled by judicial construction, the construction becomes, 80 
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far as contract rights acquired under it are concerned, as 
much a part of the statute as the text itself, and a change of 
decision is to all intents and purposes the same in its effects 
on contracts as an amendment by means of legislative enact- 
ment.” 


In the same connection, speaking of changes of decision 
by State courts, this court says: 


“Ordinarily we follow them, except so far as they affect 
rights vested before the change was made.” 


See also, Taylor vs. Ypsilanti, 105 U. S., 60. 
Louisiana vs. Pilsbury, 105 U. S., 278. 


This is decisive of the case at bar. Edwards vs. San- 
ders construed the statutes on the subject then of force, 
which was the act of 1789, carried into the revised statutes 
of the State in 1872. That decision was “the judicial 
construction” and the law of the case when the mortgage 
was made (and consequently entered into the contract), 
when the decedent died (and the rights became fixed) and 
when the mortgage was foreclosed, and this construction 
is “as much a part of the statute as the text itself.” The 
rest of the sentence is equally applicable to the decision 
of the learned circuit judge, which was affirmed by the 
Supreme Court: “A change of decision is, to all intents, 
the same in its effects on contracts as an amendment by 
means of legislative enactment.” 

It was argued on the motion to dismiss this writ of 
error that the same decision would have been made if the 
act of 1878 had not been enacted. In view of the decis- 
ion of this court that suggestion may be accepted as cor- 
rect and true without in anywise impairing the strength 
of our case. 

I entertain great admiration and respect for the judge 
who made this decree and for the court which affirmed 
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it personally and officially. It is a very strong court. 
But this decision would never have been made, or, if 
made, affirmed, had not this statute been enacted. 

Why should they they have rendered it without the 
act when Edwards vs. Sanders was strictly in accord with 
the statute law as it stood at the time of its rendition? 

The construction of the act of 1789, in Edwards vs. 
Sanders, had become a rule of property such as a court, 
on well-established principles, has no right to disturb, 
and that court was not at all likely to have disturbed it 
had not this statute intervened. Nor are we complain- 
ing that the court followed the statute, except in this, 
that the statute was not applicable to our case. Our 
rights had attached under the act of 1789, as construed 
in Sanders vs. Edwards, and our rights being vested could 
not be divested by either the act of 1878 or the court 
without impairing the obligation of the contract in which 
they vested. 

It has been argued that the Supreme Court would 
have disregarded the express provisions of the law of 
1789, which had really been re-enacted by its incor- 
poration in the revision adopted by the statute in 1872, 
and also reversed its own decision, construing this statute 
according to its terms, even if the law of 1878 altering it 
had not been enacted. The reason for saying so is that, 
in Piester vs. Piester, it is said “the statute (of 1878) is 
merely declaratory.” 

With the statutes before us, it is impossible to believe 
that this decision could have been made without the 
statute of 1878. 

It is a reflection upon the Supreme Court of South 
Carolina to say that it would have gone in the teeth of 
the statute, reversing its own construction thereof, unless 
the legislature‘had enacted this statute to alter the law. 
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‘Jurisdiction. 


Unquestionably, “by fair implication,” this statute en- 
tered into and was the basis of the decision. 

Now, that is just what is required, and is all that is 
required. 

Let us look at those of your decisions in which this 
point is expressly considered, and not to such cases as 
relate incidentally, merely, to the general subject, 

In Kennebec R. R. vs. Portland R. R. (14 Wall., 23), the 


Federal question relied upon was a change of the law of 


foreclosure after execution of the mortgage, which, it was 
alleged, impaired the obligation of the contract. The court 
said that the Federal question must appear from the plead- 
ings, or the decree or any other proceedings in the case, 
other than the opinion; but in that case by agreement the 
opinion was made part of the record, and that showed 
conclusively that the State court had held that “the fore- 
closure was valid without reference to the statute of 
1857.” : 
In Boughton vs. Exchange Bank (104 U. S., 427), the 
court says: “The record must show affirmatively, or by 
fair implication, that some Federal question was involved 
which was necessary to the determination of the cause.” 
In the case at bar the record shows not merely “by fair 
implication,” but clearly and unquestionably that the de- 
cree of the Circuit Court, which was affirmed by the 
Supreme Court of South Carolina, could not have been 
rendered without reversing the unquestioned statute law 
of the State which was in force at the time the contract 
was made, at the time of the death, and at the time of 
the foreclosure—statute law not only unquestioned, but 
as then construed by the State court of last resort. Inthe 
Bridge Proprietors vs. Hoboken Co. (1 Wall., 142), the 
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court reaffirmed the four propositions or canons of con- 
struction as to the twenty-fifth section of the Judiciary 
act, which were laid down by Mr. Justice Story in Crowell 
vs. Randell (10 Peters), and the third of those propositions 
is so peculiarly applicable in this connection that I may 
be excused for quoting it in full: 


“That it is not necessary that the question should ap- 
pear on the record to have been raised, and the decision 
made in direct and positive terms, ipsissimis verbis, but that 
it is sufficient if it appears by clear and necessary intend- 
ment that the question must have been raised, and must 
have been decided in order to have induced that judg- 


ment.” 


Now, then, apply this proposition to a few facts in this 
case. In the decree of the State Circuit Court it is ex- 
pressly held that by the case of Edwards vs. Sanders (6 
S. C.), construing the acts of 1789 and 1872, and filed 
October 14, 1875, it was held that after a specific lien 
of a mortgage had been exhausted by foreclosure and 
sale, the mortgage still took amongst judgments and execu- 
tions as a mortgage, and this without reference to the nature 


of the instrument by which the debt was evidenced. 


When this case stood as the declared rule of the con- 
struction of the statute, the referee held Chat the mort- 
gages set up in this case were preferred claims as such. 
Before this case came on to be heard upon the exceptions 
to the referee’s report, the case of Piester vs. Piester, 
Mss., was filed, which reversed the rule as laid down in 
Edwards vs.Sanders. Right here is the fallacy of defend- 
ant inerror. He relies upon the opinion that if the court 
had held the statute [that is, the subsequent statute] to 
be void, the decree would have been the same. 

This is to assume that the Supreme Court of South 
Carolina would have decided diametrically against the 
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plain terms of the acts of 1789 and 1872, as construed by 
themselves in Edwards vs. Sanders, fixing the law at the 
time our mortgage was taken, when the mortgagee died, 
and when it was foreclosed, and when this action was 
brought, without any statute “to alter and amend the 
law.” I will not reflect upon that court by accepting 
any such statement, though I am seeking to reverse its 
judgment. 

The point can not be escaped that the act of 1878 im- 
pairs the obligation of this contract; that the decision 
could not have been rendered without this act “to alter - 
and amend the law;” and that it appears “by clear and 
necessary intendment that this question must have been 
raised, and must have been decided in order to have in- 
duced the judgment” rendered in this case by the Su- 
preme Court of South Carolina. 


Wa. E. Ear te, 
Attorney for Plaintiff in Error. 
Kellogg Building, 
WASHINGTON, D.C. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 
No. 126. 


HOPKINS, DWIGHT & CO. 


v8. 


JOHN J. McCLURE er At. 


In Error to the Supreme Court of the State of 
South Carolina. 


REPLY BRIEF FOR PLAINTIFF IN ERROR. 


On the oral argument of this case, Mr. Hemphill, for 


defendants in error, was allowed to file a brief, and attorney 
for plaintiffs in error was allowed a day after service of a 


copy in which to file a brief in reply. The brief was 


served this 23d of November. 


There is no material difference in the statement of facts, 
except that defendant in error says: 


“The controversy has arisen upon the construction of 
the act of 1789, providing for the distribution of decedents 
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estates; but this court has only to decide whether the 
obligation of the contract between Melton and Hopkins, 
Dwight & Co., has been violated by the decision of the 
Supreme Court of South Carolina in this case.” 


This is correct, if it be added “by following the order 
of distribution made by the act of 1878, instead of that of 
1789, which was in force when the contract was made, 
when the rights were vested by the death of the mort- 
gagor, and when the mortgage was foreclosed.” 

The act of 1789 was never changed or repealed until 
1878. It was re-enacted by being incorporated in the 
Revised Statutes of 1872. The order of distribution in 
the act of 1789, and that in the Revision, are given on 
page 4 of my brief in chief. 

Unquestionably there are conflicting constructions of 
the act of 1789. But the statute is very simple and 
speaks for itself, and that statute covered the origin of 
this case, and the vesting of the rights under it, and 
should havecontrolled the distribution of the assets, instead 
of another statute passed in 1878, after the mortgage had 
been foreclosed, but before the assets had been distributed. 

It is the statutes of the State which make the law, even if 
never “accepted by the profession as law.” 

From the brief for defendants in error and the record in 
the case we might infer “that the Legislature hastened 
to rectify ” the rule of distribution to suit this particular 
case. Certainly the hurrying referred to was not to affect 
the decision of the Supreme Court in Edwards vs. Sanders, 
for that was made in 1875, and the act “ to rectify ” was 
not enacted until December, 1878—over three years. 

It is true that prior to the decision of Edwards vs. 
Sanders the Supreme Court made two decisions adopting 
an order of distribution different from the act of 1789, 
but the statute is plain enough, and it is equally plain 
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that Edwards vs. Sanders construed it correctly. It is true 
that in Piester vs. Piester the court adopted the same 
order of distribution as in the case at bar, but that was 
after the passage of the act of 1878, and, like the case at 
bar, must have been based upon the statute of 1878. 
There is nothing in the language of either decision to 
warrant the statement that either decision would have 
been made had not the act of 1878 been enacted. 


The legal presumption clearly is that they would not 
have been. But suppose the act of 1878 had never been 
passed, then clearly upon the decisions of this court, cited 
on pages 9 and 10 of my brief in chief, the decision would 
have impaired the obligation of the contract. 


There is certainly no force or applicability in what is 
said by the defendant in error, as to the debts due to 
Samuel D. Melton and A. P. Wylie, for their status was fixed 
by the act of 1789. They were made with reference to 
that act, and it entered into and became a part of their 
contract just as it did into ours. The fallacy is in the 
supposition that the decision in Edwards vs. Sanders made 
the law. The act of 1789 constituted the law; the de- 
cision of the court construed it merely; and the decision 
in Edwards vs. Sanders simply construed it correctly and 
as it is written. 


It may be that Edwards vs. Sanders was a surprise to 
the profession—was never accepted as the proper con- 
struction;” but this court will be much surprised at this 
fact when it reads the act of 1789 and Edwards vs. Sanders 
in connection. 


So, also, will it be surprised on reading the act of 1878, 
that it should be said that it “seems to be somewhat in 


the nature of a declaratory law.” 
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On page 6, of the brief of the defendant in error, it is 
said that: 


“The judgment in this last case was made because the 
court was unable to see how the occurrence of the death 
of the mortgagor, Melton, could so increase the dimensions 
of a mortgage as not only to cover the property specifi- 
cally described in it; but in addition the whole of his es- 
tate, real, personal, and mixed, which was not even re- 
ferred to remotely, and also because the court was unable 
to see why an instrument which gave no power to fore- 
close against any but certain specified property during 
the lifetime of the mortgager, should be otherwise after | 
his death.” | 


Nevertheless this is just what the act of 1789 practically 
did. 

Under the law of South Carolina, when a decree of fore- 
closure is made on a mortgage in the lifetime of the 
mortgagor, it contains a provision that, in case the mort- 
gaged property fails to sell for sufficient to pay the mort- 
gage debt and costs, the mortgagor may have judgment 
and execution for the balance unpaid. (See sec. 190, 
Code of S. C., adopted March Ist, 1870.) 

This is in strict analogy to the order of distribution of 
assets of a decedent, as provided for by the act of 1789. 

Wm. E. EARLx, 
Attorney for Plaintiff in Error. 
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IN THE 


Supreme Court of the United States. 
OCTOBER TERM, 1889. 
No. 126. 


HOPKINS, DWIGHT & CO. 
v8. 


JOHN J. McLURE, ADMINISTRATOR, ET AL. 


In Error to the Supreme Court of the State of 
South Carolina. 


Brief for certain Defendants in Error, by Jno. J. Hemphill. 


Statement. 


George W. Melton died in 1876, leaving an estate 
insufficient to pay his debts, and this controversy has 
arisen between his creditors over the general assets of his 
estato left after applying to the mortgage held by Hopkins, 
Dwight & Co. the amount for which the property sold, 
which was covered by the lien of their mortgage. Hop- 
kins, Dwight & Co. claim that they have a lien on all 
of Melton’s estate, as well as on that covered by their mort- 
gage, and must first be paid, while the creditors whom I 
represent, to wit, S. D. Melton, trustee, and A. P. Wylie’s 
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executors, being creditors by special contract under seal, 
claim priority of payment. The controversy has arisen 
upon the construction of the act of 1789, providing for 
the distribution of decedents estates; but this court has 
only to decide whether the obligation of the contract 
between Melton and Hopkins, Dwight & Co. has been 
violated by the decision of the Supreme Court of South 
Carolina in this case. 


Argument. 


The plaintiffs in error say that this has been done be- 
cause, at the date of their contract, the law of the State 
was settled by the opinion in Sanders vs. Edwards, and 
that they must be presumed to have contracted with 
reference to that decision. The history of the law in the 
State on this subject is this: In 1822 the question as to 
the priority of creditors of a deceased person came up in 
Tunno vs. Happoldt before the court of appeals at law, 
and it was decided that mortgages had priority only as 
against the property specifically covered by the mortgage. 
In 1846 the same question was made before the court of 
appeals in equity in Kinard vs. Young (2 Rich, Eq., 258), 
and the court, re-affirming Tunno vs. Happoldt et al, held 
that “in the assets of an insolvent testator or intestate, 
mortgages as mortgages are not entitled to priority over 
rent, specialties, and simple contract debts, except as 
they are liens on any particular part of the estate. After 
the lien is exhausted the grade of the demand must 
be determined by the grade of the instrument which 
the mortgage was given to secure.” That was unques- 
tionably the settled law of the State from 1822 to 1875— 
53 years, when Edwards vs. Sanders was decided. It 
is the solitary case holding the contrary doctrine; it has 
no support either preceding or following; it was never 
accepted by the profession as law, and was so manifestly 
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unjust and illogical that the Legislature hastened to rec- 
tify the wrong, and the Supreme Court, at the first oppor- 
tunity, to declare that it was not the law of the State. 

Though decided in 1875 it was not published until 1877 
(Record, p. 39). Surely this court will not hold that this 
solitary stray case, which is without predecessor or succes- 
sor, became so much a part of the contract of Hopkins, 
Dwight & Co. with Melton that it must be enforced here 
notwithstanding the State Supreme Court has decided that 
it never was the law of the State. 


In Piester vs. Piester (22 S. C., 145), the court says: 


We are constrained to say that, in our judgment, the 
case of Edwards vs. Sanders is not only unsustained by 
proper rules of construction, but is in direct opposition to 
the cases and what was at that time considered the set- 
tled law of the State.” 

And in the opinion in this case (at bar) in discussing 
Edwards vs. Sanders, the court holds that “whatever may 
be the opinions of individuals as to its correctness, it must 
be regarded as an erroneous declaration of what was the 
law and as only the law of the particular case in which 
it was made.” (Record, pp. 39-40.) 


And further on the court refuses to assent to the propo- 
sition “that the law ever was as it was incorrectly an- 
nounced in Edwards vs. Sanders.” | 

According to my understanding of the rule, this court 
would not feel warranted in holding that every single de- 
cision of a State court becomes so much a part of the 
contracts made in the State that its principles must be 
enforced. 

The law upon this question, as laid down by the Su- 
preme Court of the United States in the case of the Ohio 
Insurance and Trust Company vs. Debalt (16 How., 432), is: 
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“That if the contract when made was valid by the laws of the 
State, as then expounded by all the departments of its 
Government, and administered in its courts of justice, its 
validity and obligation can not be impaired by any sub- 
sequent act of the Legislature or decision of its courts.” 

In Gelpcke vs. Dubuque (1 Wall., 206), the above doc- 
trine is applied in favor ofthe validity of certain bonds issued 
in aid ofa R. R. Co., where the unbroken current of decisions 
in Iowa and sixteen other States had held that acts au- 
thorizing the issue of such bonds were constitutional, al- 
though the latest decision in Iowa, rendered subsequent 
to the issue of the bonds in question, had held that such 
acts were unconstitutional and void. Lee County vs. 
Rogers (7 Wallace, 183), re-affirms Gelpcke vs. Dubuque, 
because the counties of Iowa “were held by the settled 
adjudications of the highest courts of the State to possess 
full power to issue the bonds;” and in 101 U. S., p. 677, 
which is relied on by plaintiffs, the court says: “After a 
statute has been settled by judicial construction,” this be- 
comes a part of the statute, etc. 

From these decisions it seems that the rule of law is, 
that where the long current of decisions has been one 
way, and has thus “been expounded by all the depart- 
ments of the Government,” and contracts are made in 
view of such construction, the change of such construc- 
tion that would alter the validity or obligation of such con- 
tract would not be permitted. 

The doctrine in Edwards vs. Sanders (6 S. C., p, 316), 
so far from being in accord with the current of decisions 
in this State was an entirely new construction of a Statute, 
was a surprise to the profession, was never accepted 
as the proper construction. Hence, we submit that this 
case was not accepted as embodying the settled law of 
the State, and it can not fairly be held that contracts were 
made in reliance upon it. It will rather be regarded as 
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one of the “ oscillations” of that court. And asin Gelpcke 
vs. Dubuque (1 Wall., 205), the court says: “It can not be 
expected that this court will follow every such oscillation, 
from whatever cause arising,” so we submit this court 
can’t undertake to enforce contracts in accordance with 
the peculiar doctrine of every case decided. 

We do not think the appellants’ position a tenable one, 
but if this court should hold that the enforcement of the 
doctrine laid down in Piester vs. Piester would violate the 
obligation of the contract contained in the mortgage of 
Hopkins, then we submit that the enforcement of the prin- 
ciple in Edwards vs. Sanders would be a violation of the 
obligation of the contracts we represent here. The latter case 
was decided in 1875. The debts to Samuel D. Melton and 
Wylie, which we represent, are dated February 1,1871, and 
May 3, 1872. At that time, the law as set forth in Tunno 
vs. Happoldt (2 McC., 188), and Kinard vs. Young (2 Rich. 
Eq., 258), was the settled law of the State, and whatever 
may be the effect of Edwards vs. Sanders as to subsequent, 
it can not affect past transactions so as to violate our con- 
tract. 

The plaintiffs in error lay great stress on the act of 
1878 and say that it is the pivot of the case. 

It will be noticed that the decision in Peister vs. Peister 
is not based on the act at all, and is wholly independent 
of it. In referring to it the court says: 


“But the act seems to be somewhat in the nature of a 
declaratory la v. But, whether that is so or 
not, in our judgment, the act only declared what has been 
the law of this State since 1789.” 


Plaintiffs further say that the court could not have 
rendered the decision in Peister’s case without founding 
it on the statute of 1878. The answer is that they did 
do so. But if an act of the Legislature was not necessary 
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as a basis for the very peculiar decision in Sanders vs. 
Edwards it was hardly essential to the very righteous one 
in Peister vs. Peister. 

The judgment in this last case was made because the 
court was unable to see how the occurrence of the death 
of the mortgagor, Melton, could so increase the dimensions 
of a mortgage as not only to cover the property specifi- 
cally described in it, but in addition the whole of his 
estate, real, personal, and mixed, which was not even re- 
ferred to remotely, and also because the court was unable 
to see why an instrument which gave no power to fore- 


close against any but certain specified property during 


the lifetime of the mortgagor should be otherwise after 
his death. 

The plaintiffs also raise the question of vested rights, 
but that is a matter of which this court in this case will 
not take cognizance; and, if it did, I can add nothing to 
the very clear views expressed by the State Supreme 
Court, and found in Record, p. 42. 

Jno. J. HEMPHILL, 
* Attorney for Defendants in Error. 
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IN THE 


Supreme Court of the Anited States. 


October Term 1886. 


- 
—_ 


Gustavus C. Hopkins et al., Plaintiffa 
in Error, 
1081. 


vs. 
W. Gut Wu n ef ul., Defendants in 
Error. | 


_ 
s 


Error to the Supreme Court of the State of 
South Carolina. 


_- 
— 


Now come the defendants in error, by James Lowndes, 
their attorney, and move to dismiss the writ of error in 
the above-entitled cause on the following grounds: 


I. That the original citation does not accompany the 
transcript of the record. 


II. That there are in the record no assignment of errors 
and no prayer for reversal. 


III. That the decree sought to be reversed below was 
not a final decree. 


IV. That as the record does not present u Federal ques- 
tion, this court has not jurisdictian. 


The defendants in error also move by their said attor- 
ney*to affirm the decree below, on the ground that the 
said decree is based entirely on a non-Federal question. 


Statement of the Case. 


The complaint in this action was filed in the Court of 
Common Pleas for Chester County in the State of South 
Carolina on the day of July, 1877, by John J. McLure, 
administrator of the estate of George W. Melton, deceased, 
for the administration of the estate of the said George W. 
Melton, who died intestate on the 9th of July, 1876. The 
defendants in the action were Margaret A. Melton, the 
widow of the intestate, and her infant children, and the 
creditors of the intestate, among whom are the plaintiffs 
in error, Hopkins, Dwight & Co. The plaintiffs in error, 
Hopkins, Dwight & Co., are creditors of the intestate’s 
estate by a sealed note, dated May 19th, 1876, and secured 
by a mortgage of land. A balance was still due on the 
note after the proceeds of the mortgaged land had been 
applied to the payment of the note. The plaintiff in error 
Lucius H. Smith is trustee of land, charged with an ultimate 
liability for the satisfaction of this note. 

The contention of the plaintiffs in error was that their 
debt being secured by mortgage, the balance of it unpaid 
after the exhaustion of the mortgage was entitled to prior- 
ity of payment in the administration of the general fand 
of the estate. | 

The referee decided in favor of the plaintiffs in error, 
and the cause came on to be heard in the Common Pleas, 
on exceptions to his report. The controversy is thus 
stated in the opinion of the judge of that court: 


“Is the debt and mortgage of Hopkins, Dwight & Co. a 
— claim after its specific line has been exhausted, 

use it is a mortgage?” 

“The act of 1789, 2 Stats., p. 3, has been much discussed 
by our courts in so far as it relates to the order of pay- 
ment of the debts of a decedent. The case of Tunno v. 
Happoldt, 2 McC., 188, followed by the case of Kinard v. 
Young, 2 Rich. Eq., 258, in construing the language of 
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that act, decides that a mortgage is a preferred claim only 
so far as it is a lien upon specific property, and when that 
lien is exhausted the debt secured by it took rank accord- 
ing to the instrument by which it was evidenced. As thus 
declared, the law stood until October 14th, 1875, when the 
case of Edwards v. Sanders was filed, which announced a 
different rule, as derived from the act of 1789, which had 
at that time been incorporated in the Revised Statutes of 
1872. By this latter case it was held that after a specific 
lien of a judgment had been exhausted by foreclosure and 
sale, the mortgage still took rank amongst judgments and 
executions as a mortgage, and this without any reference 
to the nature of the instrument by which the debt was 
evidenced. When thie case stood us the declared rule of 
the construction of the statute, the referee held that the 
mortgages set up in this case were preferred claims as such. 
Before this case came on to be heard upon the exceptions 
to the referee’s report, the case of Piester v. Piester, Mas., 
was filed, which reverses the rule as laid down in Edwards 
v. Sanders and re-establishes the rule as declared in Tunno 
v. Happoldt and Kinard v. Young, supra. Of course the 
mortgages in this case, then, are vot preferred claims, as 
such, unless there is some reason why they are not under 
the operation of Piester v. Piester. Counsel accordingly 
argue that the mortgages here are not under the operation 
of this latter case, but are to be governed by the rule as 
stated in the case of Edwards v. Sanders, because that was 
the declared rule by the court of last resort, while their 
mortgages were in existence, and rely upon the case of 
Herndon v. Moore, and the cases there cited, to support 
this position. (18 8. C.,38389.)” 


The following decree was rendered by the Court of 
Common Pleas on March 20th, 1885: 


“It is therefore adjudged that the lien of the mortgages 
referred to in the foregoing opinion having been exhausted 
they are no longer preferred claims, and that the debts 
— were given to secure can only be proved and take 
rank against the assets in the hands of the, administrator, 
according to the nature of the instrument evidencing the 
debt and the statute relating thereto. a 

It is further adjudged that the debt considered here 
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as the mortgage debt held by Hopkins, Dwight & Co., no 
matter who may own it now, can only resort to the trust 
estate referred to in this opinion, after it has received all 
money applicable thereto from the general assets. 

It is further adjudged that the trust created by G. W. 
Melton is not fraudulent as to any debts existing at the 
time of the creation of the trust.” 


The plaintiffs in error appealed from this decree, and 
filed . Exceptions to the Decree,” in the nature of assign- 
ments of error, as follows: 


“IV. For that his Honor, the presiding judge, held that 
there was no proof that the said note and mortguge were exe- 
cuted by the parties with reference to the decision of Edwards v. 
Sanders ; whereas he should have held that the parties were to 
be presumed to have contracted with reference to the law as 
expounded by our highest court at that time. 

VJ. For that the ruling of his Honor, the presiding judge, 
that the rank of appellants’ claim should be determined by the 
decision of Piester et al., ex’rs, v. Piester et al., rendered by 
the Supreme Court, after the execution of the contract, after 
the death of the deceased, after the commencement of this action, 
and after the referee's decision upon this claim, was giving said 
decision of Piester et ul., ex'rs, v. Piester et al. a force and 
effect in riolation of Sec. 10, Art. I, of the Constitution of the 
United States. : 

“VI For that the decision of the Supreme Court in the case 
of Piester et al., ex’rs, v. Piester et al., as (or if) applied to 
appellants’ claim, is in violation of Sec. 10, Art. I of the Con- 
stitution of the United States.” 


There is nowhere in the record of the proceedings in the Court 
of Common Pleas anything to show that the validity of a State 
statute was drawn in question, or that there was a decision in 
favor of the validity of a State statute. 


The judgment of the Supreme Court of the State was 
rendered April 22, 1886, as follows: 


“The judgment of the court is that the judgment of the 
Circuit Court be affirmed.” 
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There is nothing in the opinion, nor in any other part of the 
record, to show that in the Supreme Court of the State the 
validity of a State statute was drawn in question, or that there 
was a decision in favor of the validity of a State statute. 


The writ of error was sued out on May 27th, 1886. The 
defendant in error Kerr is interested in having the judg- 
ment reversed. The original citation does not seem to 
accompany the record. There is no assignment of errors. 


Argument. 
The first two grounds of the motion do not call for 
argument. 


The judgment is not final. 


The decree of the Common Pleas does not confirm the 
report of the referee. It does not direct anything to be 
done. It is merely a declaratory decree on some of the 
issues in the cause. The rights of the parties are not fixed 
by it. No process could issue on the decree. 


There is no Federal question in the record. 


In the petition for the writ it is averred that the validity 
of u State statute was drawn in question, and that the de- 
cision was adverse to the “right and title” claimed by the 
petitioners, but this allegution is not borne out by the record. 

It is aleo averred in the petition that the “validity of a 
decision of the court of last resort of the State was called 
in question as being repugnant to the Constitution of the 
United States, and thut the decision of the court was ad- 
verse to the right and title claimed by the petitioners. It 
is made clear by the record that the latter point is really 
that which was raised iu the Common Pleas and in the 
Supreme Court of the State. As stated by the plaintiffs in 


wt. « Bieta Gee 


RN ty ah SEL 8 8 Na 
8 be eee ee gl? iS BRE RSS é 


™ * 0 — 0 a * 3 1 a . — I 
th LR ta AO e 


6 


error in their exception (supra) it was that the determining 
the rank of their claim by the decision in Piester v. Piester 
was giving that decision a force and effect in violation of 
the Constitution of the United States, and that the said 
decision as applied to the claim is in violation of the 
Constitution of the United States. 

The controversy arose in this way: By the act of 1789, 
(2 Stats., p. 3) as uniformly construed by the courts in the 
distribution of a decedent’s estate, a creditor holding a 
mortgage had no preference as to the debt still due him 
after his mortgage had been applied to it over other cred- 
itors of the same class. In Edwards v. Sanders, (6 S. C. 
Rep., 316,) decided October 14th, 1875, it was held that 
the mortgage creditor had in that respect a preference. 
In Piester v. Piester, (22 S. C. Rep., 189,) decided in April, 
1885, the latter case was overruled, and the old rale de- 
clared to be the law. The rights of the plaintifis in error 
accrued in the period between these two decisions. On 
that ground they contended that their rights were to be 
determined by Edwards v. Sanders, but the court applied 
to it the older rule to their disadvantage. 

The question so decided was not one which gives this 
court jurisdiction. 

Mitchell v. Lenox, 14 Peters, 840. 

R. R. Co. v. Rock, 4 Wall., 181. 

Knox v. Exchange Bank, 12 Wall., 382. 
Bethel v. Demaret, 10 Wall., 537. 


It appeurs from the opinion of the Supreme Court of 
the State that in 1878 an act was passed re-enacting the 
law as it hud been declared before the decision in Edwards 
v. Sanders. But the validity of this statute was not drawn 
in question. It is not mentioned in the opinion of the 
judge of the Common Pleas; it is mentioned, but not dis- 
cussed nor relied on, in the opinion of the Supreme Court 
of the State. The decree does not in any way rest on the 
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statute, but on independent grounds. If the court had held 
the statute to be void, the decree would have been the same. As 
said in Piester v. Piester, the statute is merely declaratory. 

It is therefore submitted that this court has not juris- 
diction. 


But if this court has jurisdiction, the decree should be 
affirmed, as it rests on a ground entirely independent of 
the Federal question. 7 
JaMEs LOWNDES, 

Attorney for Defendants in Error, except Kerr. 
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CALIFORNIA INSURANCE CO. VS. UNION COMPRESS CO. 


1 UnitTep States oF AMERICA, 38: 


The Président of the United States of America to the honorable the 
judges of the circuit court of the United States for the eastern 
district of Arkansas, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between The Union Compress Company, plaintiff, and The California 
Insurance Company, defendant, a manifest error hath happened, to 
the great damage of the said defendant, as by its complaint appears, 
we, being willing that error, ifany hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, do command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that you have the 
same at Washington on the second Monday of October, next, in the 
said Supreme Court to be then and there held, that, the records and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the Jaws and customs of the United States ought 
to be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the Su- 
preme Court of the United States, this 8th day of December, in the 
year of our Lord one thousand eight hundred and eighty-eight, and 
of — Independence of the United States the one hundred and thir- 
teenth. 


The Seal of the Circuit Court of East. Dist. Ark., 
Western Division, U. S. A. 


RALPH L. GOODRICH, 
Clerk of the Circuit Court of the United States 
of America for the Eastern District of Arkansas. 


Allowed by— 
HENRY C. CALDWELL, 
ULS. Dist. Judge. 


Service acknowled. Dec. 8, 1888. 
UNION COMPRESS CO., 
By G. W. CARUTH, 447). 


The execution of the foregoing writ of error appears from the 
schedule hereto annexed. 


2 Be it remembered that on March 30, 1888, came into the 
office of the clerk of the circuit court of the United States for 
the eastern district of Arkansas, western division, the Union Com- 
press Company, by Caruth and Erb, Esq’r’s, its attorneys, and filed 
therein its compluint against the California Insurance Company. 


2 THE CALIFORNIA INSURANCE CO. vs. 


3 = Uwitep States oF AMERICA, 
: Eastern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and holden 
on Monday, the ninth day of April, anno Domini one thousand eight 
hundred and eighty-eight, at the United States court-room, in the 
city of Little Rock, Arkansas, the Honorable Henry C. Caldwell, 


district judge, or and holding said court, the following pro-, 
" 


ceedings were had, to wit, on June 25, 1888, as follows: 


Union Compress Company v. CALIFORNIA INSURANCE COMPANY. 


Comes the defendant, by E. W. Kimball, Esq., its attorney, and 
on his motion leave is granted him to file answer herein. 


On July 2, 1888, as follows: 
Comes the plaintiff, by Caruth and Erb, Esq’r’s, its attorneys, and 
files herein its demurrer to the answer. 


4 On July 24, 1888, as follows: 

Now, on this day, came the plaintiff, by Caruth and Erb, 
its attorneys, and also came said defendant, by E. W. Kin ball. its at- 
torney, and the demurrer to the answer herein being submitted on 
argument, the defendant, pending the argument, asked leave to 
amend its answer herein, and leave is granted to it to amend, as 
asked, by the 20th day of September next, but on condition that it 
shall file here a written election between the defence of want of proof 
of loss and any and all other defences which it may have in this 
cause by the Ist day of August next. 


On August 2, 1888, as follows : 

Comes the defendant, by E. W. Kimball, its attorney, and files 
herein its election to stand on the amended answer that he may file 
on or before September 20th next and to abandon the defences set 
up in the first paragraph of its answer. 


On October 16, 1888, as follows: 
Comes the defendant, by E. W. Kimball, Esq., its attorney, 


5 and files herein its amended answer. 
6 UNITED STATES OF AMERICA, 
Eastern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the twenty-second day of October, anno Domini 
one thousand eight hundred and eighty-eight, at the United States 
court-room, in the city of Little Rock, Arkansas, the Honorable 
Henry C. Caldwell, district judge, presiding and holding said court, 
the following proceedings were had, to wit: 
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On November 17, 1888, as follows: 

Comes the plaintiff, by Caruth and Erb, U. M. & G. B. Rose, and 
Dodge.and Johnson, Esq’r’s, its attorneys, and comes the defendant, 
by E. W. McGraw and E. W. Kimball, Esq'r's, its attorneys, and the 
parties proceed to the argument of the demurrer to the answer 
herein, and the same, not being concluded, is continued until Mon- 
day morning. 


On November 19, 1888, as follows: 

Comes the plaintiff, by Caruth and Erb, U. M. & G. B. Rose, and 
Dodge and Johnson, Esq’r’s, its attorneys, and files herein its prayer 
for the verification of the answer, and comes the defendant, by E. W. 

McGraw and E. W. Kimball, Esq’r’s, its attorneys, and files 
7 herein its motion to strike out portions of the depositions of 

C. G. Warner and W. H. Newman; and the argument on the 
demurrer to the answer not being concluded on Saturday the same 
is now resumed, and, not being concluded, it is continued until to- 
morrow morning. 


On November 20, 1888, as follows: 

Comes the plaintiff, by Caruth & Erb, U. M. & G. B. Rose, and 
Dodge & Johnson, Esq’r’s, its attorneys, and asks leave to file a sub- 
stituted complaint herein, which leave is granted, and it is accord- 
ingly filed, to stand as the sole complaint in this cause; and comes 
the defendant, by E. W. McGraw and E. W. Kimball, ’r’s, its 
attorneys, and files herein its motion to strike portions of the said 
substituted complaint and also its demurrer to said substituted com- 
plaint, and the same are heard, argued, and submitted to the court; 
and the court, being now well and sufficiently advised in the prem- 
ises, considers that the said motion to strike and the demurrer be, 
and the same are hereby, overruled ; to both of which rulings of the 

court the defendant at the time excepted; and the said defend- 
8 ant thereupon files its answer to the substituted complaint, and 

the said plaintiff files its demurrer to said answer, and the 
same is heard, argued, and submitted to the court; and the court, 
being now well and sufficiently advised in the premises, considers 
that said demurrer be overruled as to the fourth and tenth para- 
graphs of the answer, and that it be sustained as to the seventh and 
eighth paragraphs of said answer ; to which ruling of the court sus- 
taining the demurrer to the seventh and eighth paragraphs of the 
answer the defendant at the time excepted ; and, the parties announc- 
ing themselves for trial, thereupon a jury came, to wit, J. W. Mar- 
tin, William Acree, A. B. Williamson, B. C. Duffie, W. R. Bethel, 
Thomas Ives, A. K. Gaines, A. W. Lange, E. J. Field, H. L. Fletcher, 
H. S. Townsley, and Gus. Blass, being twelve good and lawful men 
of the district, who were duly tried, empannelled, and sworn well and 
truly to try the issues joined between the plaintiff and the defendant 
and a true verdict give according to the law and the evidence; and 

thereupon this cause is continued until to-morrow. 

9 & 10 Which substituted complaint is in the words and figures 
following, to wit: 


4 _ THE CALIFORNIA INSURANCE co. VS. 

11 Substituted Complaint at Law. 

In the Circuit Court of the United States for the Eastern District of 
Arkansas. 


Union Compress Co., Plaintiff, 


v8. 
CALIFORNIA INSURANCE ComPANY, Defendant. : 


Comes the plaintiff, The Union Compress Co., a corporation duly 
organized and existing under and by virtue of the laws of the State 
of Arkansas, and a citizen of said State, and brings this its com- 
plaint against The California Insurance Company of San Francisco, 
a corporation created by and existing under the laws of California, 
and a citizen of said State, and for its cause of action herein plain- 
tiff alleges— 

That heretofore, to wit, on the 14th day of November, 1887, and 
for a long time prior thereto, it was engaged in the business of com- 
pressing cotton, which it received or held on its own account or on 
commission or in trust for others, at its certain warehouses and 
compress buildings and adjoining sheds and platforms, situated at 
the foot of Main street, in the city of Little Rock, Ark. 

That at the date aforesaid said plaintiff had on hand about 2,800 
bales of cotton delivered to it to be compressed and belonging to 
divers parties; that the value thereof equaled the sum total of the 
insurance thereon, as hereinafter set forth. 

That at said time said cotton, whether owned by plaintiff or held 
by it on commission or in trust for others, was insured in the follow- 
ing-named insurance companies against loss or damage by fire in 
the several amounts stated opposite their respective names, to wit: 


Name. Amount. Name. Amount 
Liverpool & London & Globe Ins. Hibernia Ins. Co. of N. O. 2,500 
2 — cccccs cose ů— Ge Phenix Ins. Co. of Brooklyn. 5,000 
Commercial U. Association Co. . 3,000 | California Ins. OOo. 10,000 
Hanover & C. Fire Ins. Co. of N. T. 5,000 | New Orleans Ins. Association. 5,000 
American Cent. Ins. Co. of St. Connecticut Fire Ins. Co . 2,500 
6 ——— 2,500 | Home Ins. Co. of N. 1. 5,000 
North British & Mercantile Ins, Germania Fire Ins. Co. of N. 1... 5,000 
— — feen 3,000 
Crescent Ins. Co. of N. O. 8,000 German Ins. Co. of Freeport, III. 3, 000 
Pelican Ins. Co. of N. Oo. 2,500 tna Ins. Co... 3, 000 
Southern Ins. Co. of N. O. 10,000 | Anglo-Nevada Ass'n Corp’n of 
Commercial Ins. Co. of San Fran- t 5,000 
C600 2... - one coos cone ee ncce 10,000 | Springfield Fire & Marine Co. 5, 000 


Ins. Co. of North America, of 


German American Ins. Co. of 
N.Y 


— anemia sews 5,000 ee wine ene 5, 000 
Northern Association Co. of Lon- Hartford Fire Ins. Coo... 56,000 
K 2,500 | Imperial Fire Ins. Co. of Lon- 
St. Paul Fire and Marine Ins Co. 3,000 —. . edad 10,000 


National Fire Ins. Co. of Hartford _ 


5,000 


That the policy of insurance in writing of said defendant was 
issued to plaintiff on the 2nd day of November, 1887, in considera- 
tion of the payment tosaid defendant of a certain premium therein 
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expressed, and thereby the said defendant insured this plaintiff 
against loss or damage by fire to the amount of $10,000.00 on cotton 
in bales held by it in trust or on commission and contained on 
the premises hereinabove described; that said original policy is held 
by plaintiff ready to be exhibited at any time and is subject to the 
order of the court herein. 

That on said 14th day of November, 1887, all the cotton in bales 
contained on its said premises and insured as aforesaid was destroyed 
by fire, together with a large quantity of other cotton in possession 
of plaintiff at said place, which was not insured by plaintiff. 

That at the time that said cotton came to the possession of the 
plaintiff it was engaged in the business of compressing cotton at its 
— in the. town of Argenta, opposite Little Rock, and on the 
north side of the Arkansas ri ver, and that said cotton was deposited 
with the plaintiff ſor compression by various owners thereof, who 
delivered the saine at the sheds and yards and adjacent grounds in 
the said city of Little Rock, as deseri in said policy, with direc- 
tions that the same should be transported to said compress by the 
plaintiff or some carrier employed for that purpose by it, and that 
on the receipt of any bales of suid cotton by said plaintiff it gave a 
receipt for the same to the owner thereof, and that, according to a 
custom known to said depositors, to the plaintiff, and to the St. 

Louis, Iron Mountain & Southern Railway Co. and the Mis- 
12 souri Pacific Railway Co., of which it was a part, and the 

Little Rock & Memphis Railroad Company, which were com- 
mon carriers having and operating railroads of which both Argenta 
and Little Rock were stations, said owners transferred said receipts 
to either one or the other of said carriers and received from said 
carriers bills of lading for the transportation by said carriers of said 
cotton to various places to which said cotton was then and there 
shipped by said owners, with an agreement with said railway com- 
panies that said cotton should not be shipped until it had been com- 
pressed by the plaintiff. There was a standing and continuing 
agreement between said plaintiffs and said railway companies that the 
plaintiff should proceed to compress said cotton and all cotton thus re- 
ceived and should insure the same, after notice of the execution of said 
bills of lading by said railway companies, against loss by fire during 
the time that said cotton should be in the hands of the plaintiff, for 
the purpose aforesaid, for a price averaging from sixty to sixty-five 
cents per bale, to be paid by said railway companies, respectively, 
when suid cotton should be compressed and delivered to said rail- 
way companies on their cars at Argenta for transportation under 


said bills of lading, at which time said carriers should surrender to 


plaintiff the said receipts issued as aforesaid at the time that said 
cotton was deposited with the plaintiff for compression by the own- 
ers, as above stated; that all of said cotton was in the custody of 
plaintiff at the time of said loss under and by virtue of said custom 
und agreement, and that it was lost by the negligence of the serv- 
ants, agents, and employés of said railway companies, and that 
since said loss said St. Louis, Iron Mountain & Southern Railway 
Company has been sued in this court by two of said consignees for 
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the value of part of said cottun above named, to wit, the York 
Manufacturing Company and Hazard & Chapin, and said railway 
company defended said actions on the ground that said loss was not 
occasioned by the negligence of said railway company or its servants 
and employes, and on a trial of said first-named cause it was ad- 
judged by this court that said York Manufacturing Company and said 
Hazard and Chapin recover from said railway company the value 
of said cotton sued for as aforesaid, and that since said adjudication 
said railway company has paid said judgment and the value of a . 
large part of the cotton for which it had issued bills of lading as 
aforesaid, and that several suits are now pending in this court 
against suid Little Rock & Memphis Railroad Company, brought 
by the consignee of portions of said cotton for the recovery of dam- 
ages for the loss of said cotton by reason of the negligence of eaid 
— 2 company, which said suits are now pending and undeter- 
mined. 

On said 14th day of November, 1887, the plaintiff had in its pos- 
session at its sheds and premises above mentioned, for purposes 
of compression, a large amount of cotton, to wit, over 3,000 bales; 
that of this number 2,700 bales of cotton were held by this plaintiff 
for the St. Louis, Iron Mountain and Southern Railway Company 
and the Little Rock & Memphis Railroad Company. By said con- 
tract and agreement between plaintiff and said railroads this plaintiff 
took out the policies of insurance above set out for the = of 
indemnilying this plaintiff against loss and liability and the said 
railroad companies against loss and liability by reason of the destruc- 
tion of said cotton while it was being held by plaintiffs for purposes of 
compression. The St. Louis, Iron Mountain & Southern railway 
has been adjudged as aforesaid to pay a large sum of money, to wit, 
$—, and in addition has paid a still larger amount because of its 
liability for such Joss, amounting in all up to this date to $72,209.58, 
and has made demand therefor against the plaintiff for reimburse- 
ment of said losses. 

That the loss by said fire on said cotton equaled the insurance 
thereon, and by reason thereof said defendant’ became and now is 
indebted to plaintiff in the full amount of its said policy. 

That plaintiff has performed all the conditions of said policy on 
its part, but, nevertheless, said defendant has wholly failed and re- 
fused to pay said loss. 

Wherefore plaintiff prays judgment against said defendant for the 
sum of $10,000.00 and interest, together with costs in and about this 
suit expended and for other proper relief. 

CARUTH & ERB, 
Attorneys for Plaintiffs. 


Which policy of insurance is as follows: 
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13 No. 5204. $10,000. 
Stock Policy. 
The California Insurance Company of San Francisco. 
Incorporated February, 1861. 
| Vignette. ] 


In consideration of the stipulations herein named and of seventy 
dollars premium to be paid by the insured hereinafter named, does 
insure the Union Compress Co. for the term of thirty days, from the 
second day of Nov., 1887, at noon, to the second day of Dec., 1887, 
at noon, against all direct loss or damage by fire, except as herein- 
after provided, to an amount not exceeding ten thousand dollars, to 
the following described property while located and contained as de- 
scribed herein, and not elsewhere, to wit: 


Form of Cotton Policy. 


$10,000 on cotton, in bales, their own or held by them in trust or 
on commission, while contained in the frame shed 112 to 122, in- 
clusive, & in b’ck shed & yard 115 to 123, inclusive, North Main 
street, & on platforms adjoining & in street immediately between 
the sheds, Sanborn’s map of Little Rock, Ark’s; & it is agreed and 
understood to be a condition of this insurance that this policy shall 
not apply to or cover any cotton which may at the time of loss be 
covered in whole or part by a marine policy; & it is further agreed 
to be a condition of this policy that only actual payment by bank 
check or otherwise for cotton purchased shall constitute delivery of 
cotton from the seller to the buyer; and it is further agreed that 
this company shall be liable for only such proportion of the whole 
loss as the sum hereby insured bears to the cash value of the whole 
property hereby insured at the time of fire; and it is further agreed 
that tickets, checks, or receipts delivered to bearer shall not be con- 
sidered as evidence of ownership. Other insurance permitted with- 
out notice until required. 

This company will not be liable beyond the amount herein in- 
sured, nor beyond the actual cash value of the property at the time 
any loss or damage may occur. Such cash value shall in no vase be 
estimated to exceed the reasonable cost, at the time and place of loss, 
of new property which would duplicate the property destroyed. In 
estimating such cash value the condition immediately before the 
fire of the property destroyed shall be considered, and if it be then 
of less value than it would be if new such smaller value, and not 
the value of new property, shal] be deemed its actual cash value for 
all purposes of this policy. In case of goods, manufactured or in 
process, insured in the hands of the manufacturer, the value shall 
not be deemed to exceed the actual cash cost of materials and labor. 
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The loss or damage to property insured, unless agreed upon between 
the company and the insured, shall be appraised and determined as 
hereinafter provided, and, the amount of loss or damage having been 
thus determined, the sum for which this company is liable pursuant 
to this policy shall be payable sixty days after due notice, ascertain- 
ment, estimate, and perfected proof of the loss have been received 
by this company in accordance with the terms of this policy. In 
case of loss or damage to the property insured, it shall be optional 
with the company, in lieu of paying such loss or damage, to replace 
the articles lost or damaged with others of the same kind and quality, 
aud to rebuild or repair the building or buildings within a reason- 
able time, provided that notice of its intention to do so shall be given 
within thirty days after having received the perfected proofs of loss 
hereinafter required; and in case of damage to personal property, 
it shall be optional with the company, in lieu of paying such dam- 
uges, to take the damaged articles, paying the insured therefor the 
agreed or appraised value thereof at the time immediately preceding 
the fire; but there can be no abandonment to the company of the 
property insured. 

this entire policy shall be void if the insured has concealed or 
misrepresented, in writing or otherwise, any material fact or eireum- 
stance concerning this insurance or the subject thereof; or if the in- 
terest of the insured in the property be not truly stated herein; or 
in case of any fraud or false swearing by the insured touching any 
matter relating to this insurance or the subject thereof, whether be- 
fore or after a loss. 

This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void if the insured now has 
or shall hereafter make or procure any other contract of insurance, 
whether valid or not, on property covered in whole or in part by this 
policy; or if the subject of insurance be a manufacturing establishment 
and it be operated in whole or in part at night, or overtime, or on 
Sunday, or if it cease to be operated for more than five days in any 
one year; or if the hazard be increased by — means within the 
control or knowledge of the insured; or if mechanies be employed 
in building, altering, or repairing the within- described premises for 
more than five days in any one year; or if the interest of the insured 
be other than unconditional and sole ownership; or if the subject 
of insurance be a leasehold or a building on ground not owned by 
the insured in fee simple; or if the subject of insurance be personal 
property and be or become incumbered by a chattel mortgage ; or if, 
with the knowledge of the insured, foreclosure proceedings be com- 
menced or notice given of sale of any property covered by this policy 
by virtue of any mortgage or trust deed; or if any change, other 
than by the death of an insured, take place in the interest, title, or 
possession of the subject of insurance (except change of occupants 
without increase of hazard), whether by legal process or judgment 
or by voluntary act of the insured or otherwise; or if this policy be 
assigned before or after a loss; or if illuminating gas or vapor be 


generated in the described building (or adjacent thereto) for use 


therein; or if (any usage or custom of trade or manufacture to the 
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contrary notwithstanding) there be kept, used, or allowed on the 
above-described premises benzine, benzole, dynamite, ether, fire- 
works, gasoline, Greek fire, gunpowder exceeding twenty-five pounds 
in quantity, naphtha, nitro-glycerine, natural gas, or other explosives, 
phosphorus, or petroleum or any of its products of greater inflam- 
mability than kerosene oil of the United States standard (which last 
may be used for lights and kept for sale according to law, but in 
unntities not exceeding five barrels, provided it be drawn and lam 
filled by daylight or at a distance not less than ten feet from artifi- 
cial light); or if a building herein described, whether intended for 
occupancy by owner or tenant, be or become vacant or unoccupied 
and so remain for ten days. 

This company shall not be liable for loss caused directly or indi- 
rectly by any public enemy, invasion, insurrection, riot, civil war or 
commotion, or military or usurped power, or by order of any civil 
authority; or by theft; or by neglect of the insured to use all rea- 
sonable means to save and preserve the property at and after a fire, 
or when the property is endangered by fire in neighboring premises; 
or (unless fire ensues, and, in that event, for the damage by fire only) 
by earthquake, hurricane, explosion of any kind, or lightning; but 
liability for direct damage by lightning may be assumed by specific 
agreement hereon. 

If a building or any part thereof fall or become untenantable, ex- 
cept as the result of fire, all insurance by this potiey on such build- 
ing or its contents shall immediately cease, and this company shall 
not be liable for loss by fire resulting from such fall. 

This company shail not be liable for loss to accounts, bills, cur- 
rency, deeds, evidencesof debt, money notes or securities, nor, unless 
liability is specifically assumed hereon, for loss to awnings, bullion, 
casts, curiosities, drawings, dies, implements, jewelry, jewels, manu- 
scripts, medals, models, patterns, pictures, scientific apparatus, signs, 
store or office furniture or fixtures, hoisting apparatus, sculpture, 
tools, or property held on storage, on commission, or for repairs; nor 
for loss to plate, plated ware, watches, printed books, engravings, 
paintings and their frames, printed music, ornaments, musical in- 
struments, fresco-work or gilding on walls or ceilings, fences, privies, 
outbuildings, merchandise in show windows; nor, beyond the actual 
value destroyed by fire, for loss occasioned by ordinance or law reg- 
ulating construction or repair of buildings, or by interruption of 
business, manufacturing processes, or otherwise. 

If an application, survey, plan, or description of property be re- 
ferred to in this policy, it shall be a part of this contract and a war- 
ranty by the insured. 

In any matter relating to this insurance no person, unless duly 
authorized in writing, shall be deemed the agent of this company. 

No insurance broker is the agent of this company. Any broker 
or other party procuring this policy from the company, or any re- 
newal thereof or endorsement thereon, shall be considered in all 
cases the agent of the assured. Any brokerage, rebate, or commis- 
sion from the premium herein mentioned shall be an allowance 
made . = — the benefit of the assured only. 
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There shall be no waiver of any written or printed condition or 
restriction of this policy, except by endorsement written upon the 
policy by the company. No agent has authority to bind the com- 
— in any other manner. 

This policy may, by a renewal, be continued under the original 
stipulations, in consideration of premium for the renewed terin, pro- 
vided that any increase of hazard must be made known to this com- 
pany at the time of renewal, or this policy shall be void; and all re- 
newals shall be considered as made under the original representations 
and subject to the original warranties, unless otherwise specified in 
writing hereon. 

This insurance may be ‘terminated at any time, at the request of 


the assured, in which case the company may retain the customary. 


short rates for the time the policy has been in force. The insurance 
may also be at any time terminated at the option of the company, 
and this policy shall be deemed canceled upon the company giving 
notice to that effect and refunding or tendering a ratable — 
of the premium for the unexpired term of this policy. In case the 

remium shall not be paid on demand, then this insurance shall 
immediately cease. 

Persons claiming loss or damage under this policy shall comply 
with and perform the provisions and conditions printed on the bac 
hereof, headed “ Relating to Proofs of Loss,” which provisions and 
conditions are declared and agreed to be and form a part of this 
policy the same and to the same effect as though incorporated and 
set out at large herein. 

Reinsurance shall be on the basis that in no event shall the lia- 
bility be for a greater sum than such portion hereby reinsured bears 
to the whole sum insured by the company reinsured ; and, in case 
of loss, payment shall be made pro rata, at the same time and in the 
same manner as by the company reinsured. 

In case of any other insurance upon the property. hereby insured, 
whether to the same party or upon the same interest therein or other- 
wise, whether valid or not, and whether prior or subsequent to the 
date of this policy, the insured shall he entitled to recover from this 
company no greater proportion of the loss sustained than the sum 
hereby insured bears to the whole amount insured thereon, whether 
such other insurance be by specific or by general or floating policies, 
or by policies covering only in excess of specified loss; and it is 
hereby declared and agreed that in case of the assured holding an 
other policy in this or any other company on the property — 
or any part thereof, subject to the conditions of average, this poliey 
shall be subject to average in like manner. 

When property insured under this policy is damaged by removal 
from a building exposed to loss by fire, such damage shall be borne 
by the insured and insurers in such proportion as the whole sum in- 
sured bears to the whole value of the property insured, of which 
proof, in due form required by this policy, shall be made by the 
claimant so insured. 

If this company shall claim that the fire was caused by the act or 
neglect of any person or corporation, private or municipal, this com- 
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pany shall, on payment of the loss, be subrogated to the extent of 
such payment to all right of recovery by the insured for the loss 
resulting therefrom, and such right shall be assigned to this com- 
pany* by the insured on receiving such payment. 

It is furthermore hereby expressly provided and mutually agreed 
that no suit or action of any kind against this company for the re- 
covery of any claim upon, under, or by virture of this policy shall 
be sustainable in any court of law or chancery until after full com- 
pliance by the insured with all the requirements of this policy, nor 
unless suit or action shall be commenced within twelve months next 
after the fire shall have occurred; and in case any suit or action 
shall be commenced against this company after the expiration of 
said twelve months the lapse of time shall be taken as conclusive 
evidence against the validity of such claim, any statute of limitation 
to the contrary notwithstanding. 

Wherever in this policy the word “ insured” occurs it shall be 
held to include the legal representatives of the insured, and wherever 
the word “ loss” occurs it shall be deemed the equivalent of “ loss or 
damage.” 

Machinery, tools, implements, and material laid aside be- 
cause of the substitution of improved articles in their stead, and pat- 
terns laid aside because of disuse, ure not covered by this policy. 

Plate-glass doors and windows, when the plates are of the 
dimensions of nine square feet or more, are not covered by insur- 
— on the building, but must be separately and specifically in- 
sured. 

And it is further expressly declared and agreed that none of 
the clauses or conditions of this policy shall be subject to be varied 
in their application or legal effect by evidence of nor by the exist- 
ence of any usage or custom whatsoever. 

The use of general terms or anything less than a distinct 
— agreement, clearly expressed and endorsed on this policy, 
shall not be construed us a waiver of any printed or written condi- 
tion or restriction therein. 

This policy is made and accepted subject to the foregoing stipu- 
lations and conditions, together with such other provisions, agree- 
ments, or conditions as may be endorsed hereon or added hereto, 
and no officer, agent, or other representative of this an — shall 
have power to waive any provision or condition of this policy except 
such as by the terms of this policy may be the subject of agreement 
endorsed hereon or added hereto, and as to such provisions and con- 
ditions no officer, agent, or representative shall have such power or 
be deemed or held to have waived such provisions or conditions un- 
less such waiver, if any, shall be written upon or attached hereto, 
nor shull any privilege or permission affecting the insurance under 
this policy exist or be claimed by the insured unless so written or 


attached. 
This policy shall not be valid until countersigned by the duly au- 
thorized agent of the company at Little Rock, Ark. 


In witness whereof the California Insurance Company has caused 
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these — to be signed by its duly authorized officers, in the 


city o 


San Francisco, State of California. 


L. L. BROMWELL, President. 
WM. H. C. FOWLER, Secretary. 


Countersigned at Little Rock this 2d day of November, 1887. 
VM. COHOON, In., Agent. 


Cancellation or Short-Rate Table. 


The per cent. of premium named in the following table is to be 
retained when a policy is surrendered for cancellation, being the 
same premium that would have been charged had the policy been 
originally written for the time in force. Compute from day of the 
commencement of risk named in the policy. 


One-year policies. i Term policies. 
| . 
ime the policy has Retain of , , Retain of 
11 — oe | premium. Time the policy has been in force. premium 
|... EEE 2p. et. Three years. 
2 days 4 p. et. 
34 — Spe. 
1 6 p. et. For 3 months or less 20 p. et 
5 ꝗ2•2 kt 7p. et. Over 8 and not over 6 m'ths 80 p. ct 
‘ee ee . ¾ · , ee 40 p. et 
———— . 299 „ — 50 p. et. 
6 * wcocccceeel 86 — 60 p. et. 
3% | 10 p. et. 16 5 „ 70 p. et 
—ͤ— n ,, rr 75 p. ct. 
33 11 p. et. 21 1 — ia 89 p. ct. 
„ ee |. ht , 85 p. ct 
„ , ee 90 p. et 
14 18 p. et. 30 oe 833 ( 95 p. et 
f, n ticcenccncsentccesccuennn 100 p. et. 
8385386 ane. 5 
17 2 16 p. ct. |; 
— 16 p. et. 
92922 . al Four years. 
„ — 17 p. et. 
25 % —— 19 p. et. e e 
80 20 p. et. For 4 months or less 20 p. et. 
„ 23 p. et. Over 4 and not over 8 m'ths 30 p. et. 
— r e, 40 p. et. 
„3 e ,,, 50 p. et. 
13 n ,,, ee 60 p. et. 
— AA p. ct. i 11 20 40 „ „ 70 p. et. 
3 e Anke 75 p. et. 
66 0 eee r , ee 80 p. et. 
„ 36 p. el. 32 6 „ 85 p. et. 
75 . SE NT j 37 p- ct. 36 40 sé 40 2 ai 90 p. ct. 
80 38 p. ct. 6. %% eo nap sntidanin 95 p. ct. 
—AZ—— 89 p. 't. 44 months 100 p. et. 
90 „ 3 m'ths . 40 p. et. 


. 
* — — * — Gn Oe 
é — ²— Ee ie Ct cil EE Eccles agp SP Rien a” Came oly 
* 0 


— 
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Cancellation or Short-Rate Table—Continued. 


— . — — 
One-year policies. : Term policies. 
Time the policy has Retain of , Retain of 
— 1 premium. Time the policy has been in force. premium. 
105 days 45 p. ct. 
„ 4 m’ths...; 50p. ct 
Bee © sccengne --| 56 p. ct. Five years. 
150 5 m’ths...| 60 p. ct. 
93933 —ů— 4a r  * aor % 
180 „ 6 m'ths.— 70 p. et. For 5 months or less 20 p. et. 
1 78 p. et. Over 5 and not over 10 mo’s............: 30 p. et. 
210 7 m'ths 76 p. et.. 100 411656 “. . — 0 p. ct. 
.... p. et. 1 15 10 1 A ˙ 1 ae p. et. 
240 8 m'thes. . 80 p. et.. 20 „25644“ 60 p. et. 
1 DI 70 p. et. 
270 “ QO m’ths...| 88 p. e... 3 „38844 75 p. ct. 
285 = 88 p. et. 35 2 2„2 © 29— DP 606 
800 10 m'ths . 900 p. et.. 0 430 — . 385 p. et. 
9 cossnnena aa r. . 90 p. ct. 
380 “ 11 m’ths..; 96 p. et.. 50 “* 2 ee 
360 12 m’ths../ 100 p. et. 55 months 100 p. et. 
Relating to Proofs of Loss. 


Referred to in lines 5 to 8, inclusive, and lines 53 to 55, inclusive, of 
within policy. 


If fire occur, the insured shall give immediate notice of any loss 
thereby in —— to this company, — the property from fur- 
ther damage, forthwith separate the damaged and undamaged per: 
sonal property, put it in the best possible order, make a complete 
inventory of the same, stating the quantity, quality, and cost of each 
article, and within sixty days after the fire, unless such time is ex- 
tended in writing by this company, shall render a statement to this 
company, * and sworn to by said insured, stating the knowl- 
edge and belief of the insured as to the time and origin of the fire; 
the interest of the insured and of all others in the property; the cash 
value of each item thereof and the amount of loss thereon ; all in- 
cumbrances thereon ; all other insurance, whether valid or not, cov- 
ering any of said property, and a copy of all the descriptions and 
schedules in all policies; any changes in the title, use, occupation, 
location, — or exposures of said property since the issuing 
of this policy ; by whom and for what purpose any building herein 
described and the several parts thereof were occupied at the time of 
fire; and shall furnish, if required, verified plins and specifications 
of any building, fixtures, or machinery destroyed or damaged; and 
shall also, if required, furnish a certificate of the magistrate or notary 
= (not interested in the claim us a creditor or otherwise nor re- 
ated to the insured) living nearest the place of fire, stating that he 
has examined the circumstances and believes the insured has honestly 
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sustained loss to the amount that such magistrate or notary public 
shall certify. 

In case of loss on property held in trust or on commission, or if 
the interest of the assured be other than the entire and sole owner- 
ship, the names of the respective owners shall be set forth, together 
with their respective interests therein. If this policy is made pay- 
able in case of loss to a third party or is held as collateral security, 
or any elaim for loss shall have been — — aſter any fire, the proof 
of loss shall be made by the party originally insured, and shall set out - 
fully the interest of the party to whom the loss is made payable; 
and, when required, the party to whom the loss is payable shall 
—_ proofs on oath of the character and extent of such interest in 

etail. 

In case of claim for a loss under this policy, the insured, as often 
as required, shall exhibit to any person designated by this company 
all that remains of any property herein described, and subinit to ex- 
aminations under oath by any person named by this company, and 
subscribe the same; and as often as required shall produce for ex- 
amiration all books of account, bills, invoices, and other vouchers, 
or certified copies thereof, if originals be lost, at such reasonable place 
as may be designated by this company or its representative, and shall 
permit extracts and copies thereof to be made. 

In the event of disagreement as to the amount of loss, the saine 
shall be ascertained by two competent and disinterested appraisers, 
the insured and this company each selecting one, and the two so 
chosen shall first select a competent and disinterested umpire; the 
appraisers together shall then estimate and appraise the loss, stating 
separately sound value and damage, and, failing to agree, shall sub- 
mit their differences to the —— and the award in writing (in 
detail, if required) of any two shall determine the amount of such 
loss; the parties thereto shall pay the appraiser respectively selected 
by them and shall bear equally the expenses of the appraisal and 
umpire. The award in writing of the appraisers shall be binding 
on the parties as to the amount of loss or damage, but shall not affect 
the question of the liability of the company under the policy. The 
appraisement and award herein provided for shall be and be deemed 
a portion of the proofs of loss of the insured, and such proofs shall 
not be deemed to be perfected until such award is made and served 
on the company, or in lieu thereof the company and the insured 
have agreed upon the amount of loss or damage. 

This company shall not be held to have waived any provision or 
condition of this policy or any forfeiture thereof by any require- 
ment, act, or proceeding on its part relating to the appraisal or to 
any examination herein provided for,and the loss shall not become 
payable until sixty days after the notice, ascertainment, estimate, 
and perfected proof of the loss herein required have been received 
by this company, including an award by appraisers when appraisal 
has been required. 

If any other matter of difference shall arise, not relating to the 
liability of the company under this policy, it shall be submitted to 
disinterested parties to be appointed in the manner above provided 
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for the ascertainment of the amount of loss, and their award shall 
be conclusive as to all matters submitted. 

Such submission to appraisement and arbitration, when de- 
manded, shall be a condition precedent to any right of action upon 
this policy. 


No. 5204. Expires Dec. 2. 1887. 
Fire policy California Insurance Co. 


[ Monogram. ] 
To Union Compress Co. 
On cotton. 
$10,000 @ — %; premium, $70. 
Agency at L. R. 


WM. COHOON, In., Agent. 
The California Insurance Company of San Francisco. 
Incorporated February, 1861. 

| Officers. 
L. L. Bromwell, president, 


John Bermingham, vice-pres'’t. : 
W. H. C. Fowler, secretary. 


Directors. 
L. L. Bromwell, S. C. Bigelow, 
Samuel Merritt, W. J. an, 
Daniel Meyer, A. W. Scholle, 
Henry Wadsworth, E. J. Le Breton, 


John Bermingham. 


Principal office, No. 318 California street, 


San Francisco, Cal. 


s@~ Note.—This policy is not assignable for purposes of. collat- 
eral security, but in all such cases it is to be made “ payable in case 
of loss,” etc., by declaration on its face. In case of actual sale or 
transfer of title, leave being previously obtained, the annexed form 
may be used, which must be executed at the time of said transfer. 


The California Insurance Company hereby consents that the 
interest of —— in the within policy, subject to all the terms 
and conditions therein mentioned and referred to, be assigned to 


— —, 18—. 


For value received, — hereby transfer, assign, and set over unto 
— —— and — assigns, — title and interest in this policy, and all 
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advantage to be derived therefrom, subject to all the terms and con- 
ditions therein mentioned and referred to. 
Witness — hand this — day of ——, 18—. 


The California Insurance Company hereby consents that the 
interest of —— —— in the within policy, subject to all the terms 
and conditions therein mentioned and referred to, be assigned to , 


— 


For value received, — hereby transfer. assign, and set over unto 
—— — and — assigns, — title and interest in this policy, and all 
ad vantage to be derived thereform, subject to all the terms and con- 
ditions therein mentidned and referred to. 

Witness — hand this — day of ——, 18—. 


LitTLE Rock, ARK., May 26, 1888. 


Received of the California Insurance Co., of San Francisco, Cali- 
fornia, through Griffith & Brisbin, agents of said company, the sum 
of three hundred thirty-eight & 4), dollars, being in full of all claims 
and demands for partial loss or dama e under policy No. 5204, issued 
November 2d, 1887, it being expressly understood and agreed that 
this payment is made by the California Insurance Company without 
waiving any of the rights or privileges under said policy. 

UNION COMPRESS CO. 
W. H. WRIGHT, Pi. 


14 Which motion to strike is as follows: 


15 In the Circuit Court of the United States for the Eastern 
District of Arkansas. 


Union Compress Company, Plaintiff, 
v8. 
CALIFORNIA INSURANCE Co., Defendant. 


Now comes the defendant and moves the court to strike from the 
substituted complaint of plaintiff all the matter therein contained 
commencing with the words “together with a large quantity of 
other cotton in possession of plaintiff.” on the tenth line from the 
bottom of the first page, and down to and including the words “ de- 
mand therefor against the plaintiff for reimbursement of said losses,” 
on the seventh line from the bottom of the second page thereof, on 
the ground that the same is immaterial and irrelevant. 

E. W. KIMBALL, 
E. W. McGRAW, | 
Attorneys for Defendant. 
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Which demurrer to the substituted complaint is as follows: 


16 In the Circuit Court of the United States for the Eastern 
District of Arkansas. 


Union Compress Co., Plaintiff, 
v8. 
CALIFORNIA Ins. Co., Defendant. 


Now comes the defendant and demurs to the substituted complaint 
of —_ filed herein, upon the ground that it does not state facts 
sufficient to constitute a cause of action. 

And said defendant also demurs separately to that portion of the 
substituted complaint commencing with the words “that at the 
time said cotton came to the —— of the plaintiff,“ on the 
eighth line from the bottom of the first page, down to and ineluding 
the words “ demand therefor against the plaintiff for reimbursement 
of said losses,” on seventh line from the bottom of the second 
thereof, upon the ground that the facts therein stated do not tend to 
constitute a cause of action. 

E. W. KIMBALL, 


E. W. McGRAW, 
Attorneys for Defendant. 


Which answer to the substituted complaint is as follows: © 
17 Answer. 


In the Circuit Court of the United States for the Eastern District of 
Arkansas. 


UNION Compress CoMPANY vs. CALIFORNIA Ins. Co. 


1. The defendants admit that they issued the policies of insur- 
ance filed herein and say they are subject to the conditions therein 
contained. | 

2. As to the allegation in the —— that on November 14, 
1887, the plaintiff held 2, 700 bales of cotton for the railway com- 
panies named in the complaint, and that the same were then de- 
stroyed by fire, the defendants deny any knowledge or information 
thereof sufficient to form a belief as to its truth or falsity, and so 
requires the plaintiff to prove the same; but the defendant admits 
that a large amount of cotton was destroyed at said fire, but as to 
the amount thereof covered by said policies in excess of 112 bales 
they have no knowledge or information sufficient to form a belief, 
and so — — the plaintiff to prove the same. 

3. The defendant avers that at said fire 112 bales of cotton belong- 
ing to Fred. Hanger et als. and held by plaintiff in trust for said 
Hanger was burned, for the loss of which the insurance companies 
named in the complaint have paid the plaintiff $4,826.59 in full sat- 
isfaction thereof, and of which sum this defendant paid —, its full 
portion of said loss. 

3—1453 


18 THE CALIFORNIA INSURANCE CO. VS. 


4. The defendant denies that the owners of cotton who deposited 
the same with plaintiff did so with directions that the same should 
be transported to the compress of plaintiff by the plaintiff or some 
carrier appointed by it to do so. As to the custom alleged in the 
complaint, the defendant denies any knowledge or information suf- 
ficient to form a belief, and so requires the plaintiff to prove the 
same. 

And as to the standing and continuing agreement between the plain- 
tiff and the railroad companies named in the complaint, respecting the 
compression and insurance of cotton, the defendant denies that it has 
any knowledge or information sufficient to form a belief as to the 
truth or falsity of the allegations of the complaint, and so requires the 
plaintiff to prove the same. The defendant denies that the policy 
sued on was taken out by plaintiff under the contract and agree- 
ment named in the — but avers that the greater portion of 
the cotton alleged to have been lost at said fire was received by the 
plaintiff from the owners thereof after the date of the issuance of 
said — 

5. The defendant denies that at the time of said fire the plaintiff 
owned any of the cotton destroyed or held the same on trust or com- 
mission, except the 112 bales belonging to said Hanger. 

6. The defendant says that whatever cotton was burned at said 
fire was first delivered by the owners to the plaintiff, for which the 
plaintiff gave the owners receipts, which provided that the plaintiff 
should not be liable for loss of same by fire; that afterwards, and 
after such policy was issued, said cotton was sold to various persons, 
firms, and corporations, who then became the owners thereof, and 
the Missouri Pacific Railway, the Little Rock & Memphis railway, 
and the Little Rock, Mississippi River & Texas railway, common 
carriers of cotton for hire, issued their respective bills of lading for 
the same to such purchasers, which provided that said carriers 
should not be liable for loss thereof by fire, and at the same time 
said bills of lading were issued said railroad companies took up the 
said receipts issued by the plaintiff to the original owners and sur- 
rendered them to the plaintiff, whereby the possession of said cotton 
was changed, contrary to the provisions of the policy sued on, without 
consent of, notice to, or knowledge of the defendant. 

7. The defendant says that it is a provision of said policy that 
it shall not apply to or cover cotton which at the time of the loss 
was covered in whole or in part by marine policies, and it says that 
at the time of said loss 2,172 bales of said cotton, alleged by Jaintiff 
to have been burned at said fire, and of the value of $101,973.73, 
were covered by marine policies theretofore issued to the respective 
owners of said cotton. 

8. They furthersay that after said railroads had issued their said bills 
of lading fur said cotton and before and at the time of said fire said 
cotton was kept in a grossly negligent manner in a dangerous public 
place, without being covered or sprinkled, and but a few feet from a 
railroad track where locomotives of said Missouri Pacific and St. 
Louis, [ron Mountain and Southern railroads, emitting sparks, were 
constantly passing, by which sparks the fire was kindled, and the 
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said cotton was destroyed by a fire which occurred in broad daylight, 
at about 4 o’clock p. m., aud which fire the said Missouri Pacific and 
St. Louis, Iron Mountain and Southern Railroad.Companies, by the 
use of ofdinary care, could have extinguished by removing the bales 
first ignited or by putting out the same by water from the hydrants 
which were close by. 

9. The defendants further say that at the time of said fire there 
was a total insurance on the cotton burned to the amount of about 
$250,000, and by the terms of this policy the defendant is liable only 
for such portion of the whole loss as the amount of its policy bears 
to the sum of all the insurance existing at the time of the loss. 

10. The defendant denies that said cotton or any of it was de- 
stroyed by the negligence of the Little Rock and Memphis railroad 
or of its servants, agents, or employees. | 

McGRAW, 


KIMBALL, 
For Defendant. 


Which demurrer to answer is as follows: 


18 Comes said plaintiff and as to said 4th and 7th and 8th 
paragraphs of said substituted answer it demurs, because they 
do not, either of them, state facts sufficient to constitute a defense 


herein. 
CARUTH & ERB. 


And on November 21, 1888, as follows: 
Comes the plaintiff, by Caruth and Erb, U. M. & G. B. Rose, and 
Dodge & Johnson, Esqrs.,its attorneys, and comes the defendant, by 
E. W. McGraw and E. W. Kimball, Esqrs., its attorneys; and A. K. 
Gaines, one of the jurors, having asked to be excused from further 
service in this case, and both parties consenting thereto, it is ordered 
that he be discharged from the pannel in this cause, and by consent 
of both parties it is ordered that the trial herein proceed with eleven 
jurors; and thereupon the said jurors came, to wit, J. A. Martin, 
William Acue, A. B. Williamson, B. C. Duffie, W. R. Bethel, Thos. 
Ives, A. W. Lange, E. J. Field, H. L. Fletcher, H. S. Townsley, 

19 and Gus. Blass, and proceed to hear the evidence as well on 
the part of the plaintiff as of the deſendant, and the trial 
hereof not — concluded, the same is continued until to-morrow. 

And on November 26, 1888, as follows : 

Comes the plaintiff, by Caruth and Erb, U. M. & G. B. Rose, and 
Dodge & Johnson, Esqrs., its attorneys, and comes the defendant, by 
E. W. McGraw and E. W. Kimball, Esqrs., its attorneys, and comes 
the jury, to wit, J. A. Martin, William Acue, A. B. Williamson, B. 
C. Duffie, W. R. Bethel, Thomas Ives, A. W. Lange, E. J. Field, H. 
L. Fletcher, H. S. Townsley, and Gus. Blass, and, having heard all 
the evidence and argument of counsel and having been charged and 
instructed by the court, consulted of their verdict and returned into 
court the following verdict: We, the jury, find the issues for the 

laintiff, and assess its damages at the sum of nine thousand four 
undred and ninety-one dollars and ninety-six cents. 
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It is, therefore, considered, ordered, and adjud that the 
20 snaid plaintiff, The Union Compress — do have and re- 
cover of and from said defendant, The California Insurance 
Company, the said sum of nine thousand four hundred and ninety- 
one dollars and ninety-six cents (9,491.96) for its damages found as 
aforesaid, together with all its costs herein expended, and have ex- 
ecution therefor. 
21 And on December 8th, 1888, as follows: 


Bill of Exceptions. 
Union Compress Co. 
4635. 


U. 
CALIFORNIA INSURANCE Co. 


Comes the defendant, by E. W. Kimball, „its attorney, and 
files herein its bill of exceptions, which is signed by the judge; and 
also citation and writ of error, which are signed and allowed by the 
court. 

Which bill of exceptions is as follows: 


Bill of Exceptions of Defendant. 


In the Circuit Court of the United States for the Eastern District of 
ä Arkansas. 


Union Compress COMPANY 
18. 
Tue CALIFORNIA INSURANCE COMPANY. 


Be it remembered that on the 20th day of November, A. D. 1888, 
the plaintiff filed its substituted complaint herein, as appears on the 
judgment-roll (see pages 10 & 11), and the said defendant 
22 thereupon filed its demurrer as well to the which substituted 
complaint as to specific portions thereof; which demurrer 

reads as follows, to wit (see page 16), 

That the portion of said substituted complaint separately de- 
murred to by the demurrer aforesaid is that portion thereof reading 
as follows, to wit: 

That at the time that said cotton came to the possession of the 
plaintiff it was engaged in the business of compressing cotton at its 
compress, in the town of Argenta, opposite Little Rock, and on the 
north side of the Arkansas river, and that said cotton was deposited 
with the plaintiff for compression by various owners thereof, who 
delivered the same at the sheds and yards and adjacent grounds in 
the said city of Little Rock, as described in said policy, with direc- 
tions that the same should be transported to said compress by the 
plaintiff or some carrier employed for that pur by it; and that 
on the receipt of any bales of said cotton by said plaintiff it gave a 
receipt for the same to the owner thereof, and that, according to a 
custom known tosaid depositors, to the plaintiff, and to the St. Louis, 
Iron Mountain & Southern Railway Co. and the Missouri Pacific 
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Railway Co., of which it was u part, and the Little Rock & Memphis 
Railroad Company, which were common carriers having and operat- 
ing railroads of which both Argenta and Little Rock were stations, 
said oWners transferred said receipts to either one or the other of 
said carriers and received from said carriers bills of Jading for the 
transportation by said carriers of said cotton to various places to 
which said cotton was then and there shipped by said owners, with 
an agreement with said railway companies that said cotton should 
not be shipped until it had been compressed by the plaintiff. There 
was a standing and continuing agreement between said plaintiff 
and said railway companies that the plaintiff should proceed to 
compress said cotton and all cotton thus received, and should insure 
the same, after notice of the execution of said bills of lading by said 
railway companies, against loss by fire during the time that said 
cotton should be in the hands of the plaintiff for the purpose afore- 
said, for a price averaging from sixty to sixty-five cents per bale, to 
be paid by said railway companies, respectively, when said cotton 
should be compressed and delivered to said railway companies on 
their cars at Argenta for transportation under said bills of lading, 
at which time said carriers should surrender to plaintiff the said 
receipts issued as aforesaid at the time that said cotton was deposited 
with the plaintiff for compression by the owners, as above stated ; 
that all of said cotton was in the custody of plaintiff at the time of 
said loss under and by virtue of said custom and agreement, and 
that it was lost by the negligence of the servants, agents, and em- 

loyés of said 12 companies; and that since said loss said St. 

suis, Iron Mountain & Southern Railway Company has been sued 
in this court by two of said consignees for the value of part of said 
cotton above named, to wit, the York Manufacturing Company and 
Hazard & Chapin; and said railway company defended said actions 
on the ground that said loss was not occasioned by the negligence of 
said railway company or its servants and employés, and on a trial 
of said first-named cause it was adjudged by this court that said 
York Manufacturing Company and said Hazard and Chapin recover 
from said railway company the value of said cotton sued for as afore- 
said, and that since said adjudication said railway company has paid 
said judgment and the velue of a large part of the cotton for which it 
had issued bills of lading as aforesaid, and that several suits are now 
pending in this court against said Little Rock & Memphis Railroad 
Company, brought by the consignee of portions of said cotton, for 
the recovery of damages for the loss of said cotton by reason of the 
negligence of said railroad company, which said suits are now pend- 
ing and undetermined. 

On said 14th day of November, 1887, the plaintiff had in its pos- 
session, at its sheds and premises above mentioned, for purposes 
of compression, a large amount of cotton, to wit, over 3,000 bales; 
that of this number 2,700 bales of cotton were held by this plaintiff 
for the St. Louis, Iron Mountain and Southern Railway Company 
and the Little Rock & Memphis Railroad Company. By said con- 
tract and agreement between plaintiff and said railroads this plain- 
tiff took out the policies of insurance above set out for the purpose 
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of indemnifying this plaintiff against loss and liability and the said 
railroad companies against loss and liability by reason of the de- 
struction of said cotton while it was being held by plaintiff for pur- 
poses of compression. The St. Louis, Iron Mountain & Southern 
railway has been adjudged as aforesaid to pay a large sum of money, 
to wit, $——, and iu addition has paid a still larger amount because 
of its liability for such loss, amounting in all up to this date to 
$72,209.58, and has made demand therefor against the plaintiff for 
reimbursement of said losses. 
23 That at the same time of the filing of the demurrer afore- 
said the defendant filed a motion to strike out a portion of 
the substituted complaint of plaintiff, which motion reads as fol- 
lows, to wit (see page 15): 

That the matter in said substituted complaint moved to be stricken 
out as aforesaid is all that portion thereof hereinbefore specifically 
set forth as having been separately demurred to, and also the words 
in said substituted complaint immediately thereon preceding said 
matter separately demurred to and reading as follows, to wit: “ To- 
gether with a large quantity of other cotton in possession of plaintiff 
at said place, which was not insured by plaintiff;” and said demurrer 
and said motion were overruled by the court; to which ruling de- 
fendant duly excepted, as appears by the judgment-roll herein. 

Whereupon said defendant duly filed its answer to the substituted 
complaint herein, which answer appears on the judgment-roll (see 

page 17), and plaintiff filed its demurrer to said answer, 
24 which demurrer also — — in the judgmeut-roll (see page 

18), and the court partially sustained and partially overruled 
said demurrer, and to the order of the court sustaining said demur- 
rer in part, which order appears in the judgment-roll (see pages 7 & 
8), the defendant duly excepted, which exception also appears in the 
judgment-roll. In all the pleadings, demurrers, and motions afore- 
said the policy of insurance of defendant sued on, was by agree- 
ment considered as forming a part of the complaint, and was re- 
ferred to and considered as a po : tion of the complaint and as on file 
under the statutes of Arkansas. 

Afterwards, a jury having been duly empanelled to try said cause, 
the plaintiff, to sustain the issues in said case on its part to be sus- 
tained, offered evidence tending to prove that the insurance policy 
sued on was taken out by the Union Compress Company for the 
benefit of the railway companies named in the substituted com- 
—— and in pursuance of contracts and agreements between said 

nion Compress Company and said railway companies by which 

the former agreed to take out such insurance; to all of which 
25 evidence the defendant, at the proper time and in proper form, 

objected upon the ground that the same was incompetent, 
and that such evidence was in contradiction of the terms of the 
written policy of insurance sued on, which objection was overruled 
by the court ; to which ruling the defendant, by its counsel, then and 
there duly excepted. 

The plaintiff also offered evidence tending to prove the course of 
business of the Union Compress Company as follows, to wit: 
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The Union Compress Company, at all times covered by the poli- 
cies named in the complaint, were engaged in the business of com- 
pressing cotton at the town of Argenta, which is directly opposite 
the city.of Little Rock and on the north bank of the Arkansas river. 
It received cotton for compression at Argenta and also received cot- 
ton at the premises described in the policy in question at Little 
Rock 


For cotton received at either place receipts of the Union Compress 
Company were issued to the depositors—red receipts at Argenta and 
green receipts at Little Rock—in the following form: 


26 “LitrLe Rock, ArK., — —, 188-. 
; Received by the Union Compress Co.— 
From ——. 
Account of ——. 
For compression. 


Storage after ten days will be charged. 
Not responsible for any loss by fire. 
Marks, ——. 

No. bales cotton, ——.” 


The holders of such receipts took them to the freight offices of one 
or the other of the two railway companies named in the complaint 
and such railway companies issued bills of lading for such cotton, 
agreeing to deliver the same at an address specified in such bills of 
lading, and which bills of lading — No. of bales of cotton re- 
ceived and the marks thereon. The same bills of lading covered 
cotton which was received by the Union Compress Company at Ar- 

enta and which actually was at Argenta and cotton received at 
Little Rock and which actually was at Little Rock. 
One form of bill of lading was issued by the Missouri Pacific Railway 
Company, which form is shown 1n a bill of lading introduced 
27 in evidence by plaintiff and claimed to cover a portion of 
cotton burned, and which reads as follows: 


Cotton Bill of Lading. “ Domestic.” 
No. —. 


The Missouri Pacific Railway Co. 


LittLe Rock Station, —— Division, Oct. 21, 1887. 


Received from J. W. Pope & Co. bales of cotton in apparent 
good order, marked and numbered as below, to be transpo from 

ittle Rock, Ark., to St. Louis, Mo., and delivered to the consignees 
or a connecting common carrier. 

The cotton aforesaid may pass through the custody of several car- 
riers before reaching its destination, and it is understood as part of 
the consideration for which the said cotton is received that the ex- 
ceptions from liability made by such carriers respectively shall op- 
erate in the carriage by them respectively of the said cutton, as 
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though herein inserted at length; and especially that neither of said 
carriers or this company shall be liable for loss or damage of any 
kind occasioned by delays from any cause, or by change of weather, 
or for loss or damage by fire, or for loss or damage on seas, lakes, 
canals, or rivers; and it is further especially understood that for 
all loss or damage occurring in the transit of the said cotton the 
legal remedy shall be against the particular carrier — | in whose 
custody the said cotton may actually be at the time of the happening 
thereof, it being — that the Missouri Pacific Railway Com- 
pany, in receiving the said cotton to be forwarded as aforesaid, as- 
sumes no other responsibility for its safety or safe carriage than may 
be incurred on its own road. All cotton will be subject to necessary 
baling and is received at owner’s risk of wet and dirt, and carrters 
will not be accountable for loss in weight arising from unavoidable 
causes, freight to be paid on the actual gross weight as ascertained 
by the company’s — Claims for damage must be reported by 


Copy. 


the consignee in writing to the delivering line within thirty-six hours 
after the consignee has been notified of the arrival of the freight at 
the place of delivery. If such notice of claim for damage is not thus 
given neither this company nor anv of the connecting or interme- 
diate carriers shail be liable. In the event of the loss of property 
nuder the provisions of this agreement the value or cost of the same 
at the point of shipment shall govern the settlement. 

The carriers reserve to themselves the privilege of compressing all 
cotton signed for on this bill of lading. 

No liability will be assumed for wrong carriage or wrong delivery 
of cotton that is imperfectly marked. 

Norick.— This contract isaccomplished and the liability of the com- 
panies as common carriers thereunder terminates on the arrival of the 
cotton at the station or depot of delivery, and it is understood and 
= that the companies will be liable as warehousemen only there- 
after, and unless removed by the consignee from the station or depot 
of delivery within twenty-four hours after its said arrival the cotton 
may be removed and stored by the company at owner’s risk and 
expense in the warehouse of the company or one of its selection, and 
after remaining in such warehouse sixty days the carrier at point of 
destination may,at its election, advertise in one or more newspapers 
published in that county, for not less than ten days, and sell the 
cotton either at that point or at such point on its line as it may select, 
and out of proceeds of such sale pay all charges. 

In accepting this contract the shipper or — agent of the owner 
of the cotton carried expressly accepts and agrees to all its stipula- 
tions and conditions. 
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: : 
Rates Guaranteed. |_| Consigned to order Providence, R. I. 


To Providence, R. I. Notify Henry T. Bennett, 
—— cts. per bale. | Providence, R. I. 
18 cts. per 100 Ibs. | 
Charges advanced, . 
: — 
1 5 5 ö Weight, 
Bs Marks. Tag numbers. subject to cor- 
gs a rection. 
50 600 A. R. Bragg. 25,039 
29 CAPE A. F. A. 14,527 
51 BPT 26,660 
15 ICED 7,326 
40 6LI77 5 20,682 
186 | 93,230 


28 Two forms of bills of lading were issued by the Little Rock 

and Memphis R. R. Co., as is shown by bills introduced in evi- 

dence by laintiffs and claimed to cover cotton burned, and which 
0 


read as follows, to wit: 
Copy. 
Little Rock & Memphis Railroad Company. 
No. 5911. Oct. 31, 1887. 
Rates Guaranteed. Received from T. F. Howell & Co. the 


. following packages, contents unknown, in 
9 — . apparent — order, marked and num- 
bered as per margin, to be transported 
23 dun — cts. per 100 ib. from Little Rock, Ark, to Memphis, 
8d class, —— cts. — 100 lbs. | Tenn., and delivered to the consignee or 
4 — 22 — — a j — — — 
e ri ages aforesaid must throug 
ya — ng neg sme 7 the custody of several 1 beſore 
— cts 15 tbe wu, aeg iat their destination, and itis under- 
: Lao fr „as a part of the consideration for 
Spee — perbbl. | which the said packages are received, 
that the exceptions from liability made 
by meer respectively, shall operate in the carriage by them, 
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j of said packages, as though herein inserted at length, 
an l that neither of said carriers or either or any of them 
shall be liable for leakage of any kinds of liquids, nor for losses by 
the bursting of casks or barrels or articles packed in glass, stoves 
and stove furniture, castings, machinery, carriages, furniture, musical 
instruments of any kind, — of eggs, or for loss or damage 
of hay, hemp, cotton, or the evaporation or leakage of liquids of 


any description, leakage of grain in bulk, or for damages to personal 


property of any kind occasioned from delays from any cause or 
change of weather, or for loss or damage by fire, or for loss or dam- 
age on the sea or rivers. It is further stipulated and agreed that 
in case of any loss, detriment, or damage done to or sustained by 
any of the property herein receipted for during such transportation, 
whereby any legal liability or responsibility shall or may be in- 
curred, that company alone shall be held answerable therefor in 
whose actual custody the same may be at the time of the happening 
of such loss, detriment, or damage, it being understood that the Little 
Rock & Memphis railroad in receiving the said packages to be for- 
warded as aforesaid assumes no other responsibility for their safet 
or safe carriage than may be incurred on its own road. All — 
carried by this company are charged at actual gross weight, ex- 
cepting such articles as are provided for in our general tariff. 

All property will be subject to necessary cooperage, and freight is 
to be paid on the actual gross weight as ascertained by the com- 
pany’s scales. Roads not accountable for loss in weight of flour, 
grain, seed, feathers, and ginseng arising from unavoidable causes. 
Cotton in bales at owner’s risk of wet and dirt. Claims for damage 
must be reported by consignee to the delivering line within thirty- 
six hours after the arrival of the freight at the place of delivery in- 
dicated above. In the event of the [oss of property under the pro- 
visions of this agreement the value or cost of the same at the point 
of shipment shall govern the settlement. 

No liability will be assumed for wrong carriage or wrong de- 
livery of goods that are marked with initials, numbers, or imper- 
fectly marked. 

Consigned toorder. Notify Lancaster Mills, at Clinton, Mass. 

Weight and classification subject to correction. 


—— — 


| 


Marked. List of articles. Weight. 


51,688 W. 
| 
ö 


Signed, S. W. TUCKER, 
Ag’t 0. 
i 
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29 Through Bill of Lading No. 21 Ex. Contract No. 5. 


Memphis and Little Rock Railroad Company, as Reorganized, and 
the Huntington Steamship Company. 


From Little Rock, Ark., to Liverpool, England. 


Shipped, in apparent good order, by —— ——, the following prop- 
erty, marked or numbered as below (weight, measure, gauge, quality, 
condition, quantity, brand, contents, and value unknown), weight 
subject to correction : | 


— —H— — — - — - —— — 


— 


Marks aud numbers. Merchandise. 
—— — — — is 
Through rate: 97c,, I (kK Three hundred 
gold, per 100 lbs. 7 (K) — a nd fifty-one 
Gross weight, 174.095 (O) - 51 bales cotton. 
Ibs. 1 5 Notify Ralli 
Advance charges, $—. (C) “---. 138 Brothers. 


>< . 

4 (I) “« 100 
— 

10 (T) 1 


— 
„(K) G. — 5 
| * 
66 (0) 46 1 4 
— 
10 (C) „ 4 
6 (E) 66 8 1 
66 (F) ES 4 
351 b. e. 
Ralli, # 8, 128 b. e. 


Ralli, # 9, 223 


To be delivered, in like good order and condition, at the port of 
Liverpool, England (or so near thereto as ship may safely get, with 
liberty to call at any usual port of call), unto order or his or their 
assigns upon payment, in cash, of freight due thereon, immediately 
on discharge of the property, at the rate of ninety-seven cents, Ameri- 
can gold, per 100 lbs. gross weight and advanced charges, without 
any allowance for credit or discuunt, one pound sterling being con- 
sidered equal to four dollars and eighty cents ($4.80) American gold 
(general average payable according to York-Antwerp rules), under 
the following terms and conditions, viz: 
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1. That the said Memphis & Little Rock R. R. Co. and its con- 
nections which receive said property shall not be liable for breakage 
of packages of eggs, or for rust of iron and of iron articles, or for loss 
or damage by wet, dirt, fire, or loss of weight, or for condition of 
baling on hay, hemp, or cotton, nor for loss or damage of any kind 
on any article whose bulk requires it to be carried on open cars, nor 
for damage to perishable property of any kind occasioned by delays 
from any cause or changes of weather, nor for loss or damage on any 
article or property. whatever by fire or other casualty while in tran- 


sit or while in depots or places of transhipment or at depots or land- , 


ings at all points of delivery, nor for loss or damage by fire, collision, 
or the dangers of navigation while on seas, rivers, lakes, or canals. 
All goods or property under this bill of lading will be subject, at its 
owner's cost, to necessary cooperage or baling, and is to be trans- 
ported to the depots of the companies or landings of the steamboats 
or forwarding lines at the points receipted to for delivery. 

2. It is further agreed that the said Memphis & Little Rock R. R. 
Co. and its connections shall not be held accountable for any damage 
or deficiency in packages after the same shall have been receipted 
for in good order by consignees or their agents ator by the next car- 
rier beyond the point to which this bill of lading contracts. Con- 
signees are to pay freight and charges upon the goods or merchan- 
dise in lots or parts of lots as they may be delivered to them. 


3. It is further stipulated and ag that in case of any loss, det- 


riment, or damage done to or sustained by any of the property herein 
receipted for during such transportation, whereby any legal liabilit 
or responsibility shall or may be incurred, that company alone shall 
be held answerable therefor in whose actual custody the same may 
be at the time of the happening of such loss, detriment, or damage, 
and the carrier so liable shall have the full benefit of any insurance 
that may have been effected upon or on account of said goods. 

4. And it is further agreed that the carriers shall not be liable for 
any discrepancy between the contents of the packages and the de- 
scription of the same in the bills of lading. 

5. And it is further agreed that from and after the arrival of said 
goods at the port of Newport News and while said goods remain on 
the wharf or wharves waiting for further conveyance the Memphis 
& Little Rock R. R. Co. shall not nor shall any of its connections, 
inland or ocean, be liable for delay, nor shall they or any of them be 
liable in respect of said goods otherwise than as warehousemen. It 
is also agreed that in case the whole or any part of the property speci- 
fied herein be prevented, from any cause, from going on the first 
steamer of the line above stated leaving after the arrival of such 
property at said port the Memphis & Little Rock R. R. Co. is at lib- 
erty to forward the same by succeeding steamers of said line or, if 
deemed necessary, in the steamers of any other line. 

6. And it is further agreed that this contract on the part of the 

Memphis & Little Rock R. R. Co. is accomplished and the liability 
of the Memphis & Little Rock R. R. Co. hereunder terminates on the 
delivery of the goods or property to the steamship or steamship line, 
her or its agents or servants, or on the steamship pier at port of New- 


72 Ge «- « 


— 
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rt News, when the responsibility of the steamship or steamship 

ine begins and not before. 

It is mutually agreed that, in respect to the transportation from 
the part of Newport News to port of destination, the ship shall have 
liberty to sail without pilots, to tow and assist vessels in distress, to 
deviate for the purpose of saving life or property; that the carrier 
shall have liberty to convey goods in lighters to and from the shi 
at the risk of the owners of the goods; and, in case the ship shall 
put into a port of refuge or be prevented, from any cause, from pro- 
ceeding in the ordinary course of her voyage, to tranship the goods 
to their destination by any other steamship. 

It is also mutually agreed that the carrier shall not be liable for 
loss or damage occasioned by causes beyond his control; by the 
perils of the sea or other waters ; by fire from any cause or whereso- 
ever occurring; by barratry of the master or crew; by enemies, 
pirates, or robbers; by arrest and restraint of princes, rulers, or peo- 

le, riots, strikes, or stoppage of labor; by explosion, bursting of 
ilers, breakage of shafts, or any latent defect in hull, machinery, 
or appurtenances; by collisions, stranding, or other accidents of 
navigation of whatsoever kind (even when occasioned by negligence, 
default, or error in judgment of the pilot, master, mariners, or other 
servants of the ship-owner, not resulting, however, in any case from 
want of due diligence by the owners of the ship or any of them or 
by the ship’s husband or manager); nor for heating, decay, putre- 
faction, rust, sweat, change of character, drainage, leakage, breakage, 
or any loss or damage arising from the nature of the s or of the 
insufficiency of packages; nor for land damage; nor for the oblitera- 
tion, errors, insufficiency, or absence of marks, numbers, address, or 
description ; nor for risk of craft, hulk, or trunshipment; nor for any 
loss or damage caused by the prolongation of the voyage. 

I. It is al o mutually agreed that the carrier shall not be liable for 
gold, silver, bullion, specie, documents, jewelry, pictures, embroider- 
ies, perfumes, works of art, silks, furs, china, porcelain, watches, or 
pred in any respect, or for goods of any description whatever above 
the value of $20.00 per cubic foot, and in no case is the carrier to be 
liable beyond $500 per package, unless bills of lading are signed 
— with the wa therein expressed, and a special agreement 
is made. 

II. Also that shippers shall be liable fur any loss or damage to 
ship or cargo caused by inflammable, explosive, or dangerous goods 
shipped without a full disclosure of their nature, whether such ship- 
per be principal or agent, and such goods may be thrown overboard 
or destroyed at any time without compensation. 

III. Also that the carrier shall have a lien on the goods for all 
freights, primages, and charges, and also for fines or damages which 
the ship or cargo may incur or suffer by reason of incorrect or in- 
sufficient marking, numbering, or addressing packages or description 
of their contents. 

IV. Also that in case the ship shall be prevented from reaching 
her destination by quarantine the carrier may discharge the gouds 
into any depot or lazaretto, and such discharge shall be deemed a 
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final delivery under this contract, and all the expenses thereby in- 
curred on the goods shall be a lien thereon. 

V. Also that the ship may commence discharge immediately upon 
arrival and discharge continuously, the collector of the port being 
hereby authorized to grant a general order of discharge immediately 
on arrival, and upon discharge the goods shall be at the risk of the 
consignee, and if not taken by him within such time as is provided 
by the regulations of the port of discharge they may be stored by the 


carrier at the expense and risk of their owners, and the responsibility 


of the steamship or steamship line for merchandise to be carried at 
a through rate to a point beyond the port of discharge shall termi- 
nate on the delivery of the goods or property to the next carrier. 

VI. Also that full freight is payable on damaged or unsound goods, 
but no freight is due on any increase in bulk or weight caused by 
the absorption of water during the voyage. 

VII. Also that if on sale of goods at destination for freight charges 
the proceeds fail to cover said freight charges the carrier shall be en- 
titled to recover the difference from the shipper: 

VIII. Also, in the event of claims for short delivery when the ship 
reaches her destination, the price shall be the market price at the 


rt of destination on the day of the ship’s entry at the eustom- 


rouse, less all charges saved, except a lower value of the articles has 
been agreed upon with the shipper and such value noted hereon. 

IX. Also freight payable on weight is to be paid on gross weight 
discharged or landed from ocean steamship, =< ee otherwise agreed. 

X. Also goods destined for a continental port, in the event of the 
continental steamer being prevented by ice from reaching destined 
port, the master reserves the liberty of either landing cargo at near- 
est open port he can reach with safety or bringing it hack to port of 
transhipment, in either case at consignees’ risk and expense, but 
charging outward freight only; or, should the last steamet of the 
season have sailed for the above-destined port, the goods may be 
sent to the port nearest their destination with which there is direct 
communication or may be warehoused at the intermediate port at 
the expense and risk of the owners of the goods. 

XI. Parcels for different consignees collected or made up in single 
packages addressed to one consignee to pay full freight on each 


parcel. 
And, finally, in accepting this bill of lading the shipper, owner, 
and consignee of the goods und the holder of the bill of lading agree 
to be bourd by all of its stipulations, exceptions, and conditions, 
whether written or printed, as fully as if they were all signed by 
such shipper, owner, consignee, or holder. ä 
N margin:] Attention of shippers is called to act of Cong 
o b 
„Any person or persons shipping oil of vitriol, unslacked lime, in- 
flammable matches, or gunpowder in a ship or vessel taking cargo 
for divers persons on freight without delivering at the time of ship- 
ment a note in writiug expressing the nature and character of such 
merchandise to the master, mate, or officer or person in charge of 
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the loading of the ship or vessel shall forfeit to the United States 
one thousand dollars.” 

In witness whereof the agent. signing on behalf of the said Mem- 
phis & Little Rock Railroad Co. and of the said steamer or steam- 
ship company, severally and not jointly, hath affirmed to — bills of 
lading, all of this tenor and date, one of which bills being accom- 
plished and given — the carriers the others to stand void. 

Dated, in Little k, Ark., this seventeenth day of October, 
1887. 

— —, Agent. 


30 Upon the issue of bills of lading as aforesaid the respective 
railroad companies notified the Union Compress Company 
of their issue and ordered the cotton therein designated to be com- 
pressed at Argenta. All of said cotton transported from Little Rock 
to Argenta was so transported on the track and cars of the Missouri 
Pacific Railway Company. The Little Rock and Memphis Rail- 
road Company had no track and ran no cars near the premises de- 
scribed in the policy. The Union Compress Company paid the 
Missouri Pacific Railway eee agreed price for the transpor- 
tation of said cotton from Little Rock to Argenta. After arriving 
at Argenta the cotton was to be —— by the Union Compress 
Company and by them there loaded on the cars of such of the two 
railroad companies as its marks and the bills of lading called for to 
be by them transported to its destination in various States and 
countries. 
Plaintiff also offered evidence tending to prove that by agreement 
between the said compress company and the railroad com- 
31 panies the former charged and collected from the latter thir- 
teen cents per hundred (13 per 100) pounds for all cotton 
compressed by them, which charge was by agreement extended to 
cover and did cover the compression of the cotton, the loading of 
the same on the cars at the latter place, and also the cost of insurin 
said cotton for the benefit of the railroad companies; to which evi- 
dence defendant, at the proper time and in proper form, duly objected 
on the ground that the same was immaterial, irrelevant, and incom- 
petent ; which objection was overruled by the eourt ; to which ruling 
defendant, by its counsel, then and there duly excepted. 
The plaintiff also offered evidence tending to prove that bills of 
lading were issued as follows, and that — covered thereby was. 
missing, as follows: 
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Missouri Pacific Railway Company. 


— — — — 


| 


—— 


Date of bill — lading. 


Number of bales 
missing 
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38 Little Rock & Memphis R. R. Co. 


Date of bill — lading. 


Number of bales 
missing 


Oct. — 1887 
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The plaintiff also offered other evidence tending to prove that two 
thousand six hundred and seventy bales of cotton covered by the 
bills of lading aforesaid were burned at the fire in question 
34 while in the hands of the compress company for compression 
after bills of lading were issued and at the. place described in 
the policy sued on. 


It also offered evidence tending to prove that the contracts and 
custom of business before stated was well known to shippers and to 
defendant when the policy sued on was issued, it having been stated 
to the agents of the defendant by an officer of the plaintiff, when 
the policy was applied for, that it was intended to cover the interests 
of the plaintiff and of the railway companies. 

Defendant objected to the admission of this evidence, but its ob- 
— was overruled ; to which ruling defendant at the time ex- 
cepted. 

hat in October and November, 1887, there was an accumulation 
of a — 4 prem ises deseribed in the complaint, owing to the 
1 


— 


— eR a 
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fact that the Missouri Pacific Railway Company had not sufficient 
cars to transfer the same to Argenta as fast as it was received ; that 


the cotton sheds were open sheds and at the time of fire were full of 


cotton, without any tarpaulin or other cover over it, and 
35 stowed within three or four feet of the track of the Missouri 
Pacific Railway Company, over which locomotives ard trains 
passed several times daily; that said cotton, after the sheds were 
full, was stored in the street, leaving a passage-way some four feet 
wide for foot passengers, and also that the Missouri Pacific and the 


Little Rock and Memphis Railroad Company had no control over 


said cotton while so stored, and could not obtain actual possession 
thereof until the Missouri Pacific Railway Company transported the 
same to Argenta for compression, but the Missouri Pacific Railway 
Company could take the cotton at any time across the river for com- 
pression. 

Plaintiff further offered evidence tending to prove that claims 
had been filed against the Missouri Pacific Railway Company by 
the owners of fourteen hundred and sixty-three bales of cotton 
burned at said fire, of the claimed value of seventy-two thousand 

seven hundred and thirty-five dollars and fifty-eight cents; 
36 that since the commencement of this action said railway -com- 

pany had paid such claims to the amount of sixty-five thou- 
sand dollars, and that the balance had been adjusted by said com- 
pany and would be paid; to which evidence the defendant objected 
on the ground that it was irrelevant, immaterial, and incompetent ; 
which objection was overruled by the court; to which ruling defend- 
ant, by its counsel, then and there duly excepted. 

Plaintiff further offered evidence tending to prove that claims had 
been filed against the Little Rock and Memphis Railroad Company 
by the owners of twelve hundred and eleven bales of cotton burned 
at said fire, of the claimed value of fifty-seven thousand five hun- 
dred and twenty-nine dollars and fifty-five cents, no part of which 
-had been paid by said company, though suits had been brought in 
several of the claims and were still pending; to which evidence de- 
fendant objected on the ground that it was incompetent, irrelevant, 

and immaterial. Thecourt overruled said objection; to which 
37 — defendant, by its counsel, then and there duly ex- 
ce 


„„ a 

It appeared from bills of lading offered in evidence by plaintiff 
that the Little Rock and Memphis Railroad Company issued five 
bills of lading on cotton consigned to Ralli Bros., Liverpool, one of 
which is set forth above, and the other four were precisely similar. 
Under these five bills of lading it appeared that a loss of one hun- 
dred and fifty-eight bales of cotton, valued at seven thousand four 
hundred and eighty-eight dollars and thirty-six cents, was claimed 
to be burned at said fire. 

Plaintiff offered in evidence the policy of insurance of defendant 
sued, which reads as follows. The other policies named in these suits 
are like this, in all respects material to the issues, and plaintiff proved 
that the cotton was burnt on the 14th day of November, 1887, and 
rested his case. (Policy, see page 13.) 
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Defendant, to sustain the issue on its part, offered competent evi- 

dence tending to prove that at the time of said fire two thousand one 

hundred and seventy-two bales of the cotton covered by the 

38 dills of lading aforesaid and alleged to have been burned at 

the fire in question, and of the value of one hundred and one 

thousand nine hundred and seventy-three dollars and seventy-three 

cents, were at the time of said firecovered by marine policies of in- 

surance theretofore issued to the respective owners of said cotton re- 

7 . siding in various portions of the United States and in England ; all 

of which evidence was by the plaintiff, at the proper time and in 

proper form, duly objected to on the ground that the same was im- 

material and irrelevant and on the ground that the insured knew 

: nothing of said policies and had no interest in them. The said ob- 

jection was sustained by the court; to which ruling of the court de- 
fendant, by its ‘counsel, then and there duly excepted. 

Defendant also offered in evidence testimony of Rudolph Fink, 
taken by deposition on behalf of defendant and thereupon read there- 
fore as follows, to wit: 

Interrogatory 1. State your name, age, place of residence, 
39 aud what position you held on the 14th day of Nov., 1887, on 
the Memphis and Little Rock railroad, as reorganized, for the 

said road or its trustees. 

Ans. 1. I am fifty-three years old, a resident of Memphis, Tennes- 
see, and was on the 14th day of November, 1887, general manager 
and agent of the trustees of the Memphis and Little Rock Railroad 
= Company, as reorganized. 

Ques. 2. State what insurance, if any, the said roads or the said 
trustees had on the 14th day of November, 1887, on any merchan- 
dise or cotton which had been shipped on said road between the 
twentieth day of October, 1887, and the fifteenth day of November of 
that year, and in what insurance companies such insurance had been 

laced, what amount of insurance existed on the 14th day of said 
ovember on cotton then at Little Rock, Ark., not including insur- 
ance effected by Union Compress Company. 

Ans. 2. The insurance the trustees had on the 14th day of Novem- 

ber, 1887, on merchandise and cotton is stated in insurance 
40 wlicy No. 242,616 of the Greenwich Insurance Company, 
herewith attuched, exempting the insurance effected by the 


Union Compress Company. 


And defendant then read in evidence the policy of insurance 

ei: of the Greenwich Insurance Company attached to said deposition, 

| by which policy the said company insured the Little Rock and 

Memphis Railroad in the sum of one hundred and eighty-eight 

thousand six hundred dollars, on their liability, &., from October 

seventeenth, 1887, to October fifth, 1888, $3,000, said insurance 
being, as per the schedule thereto attached, as follows : 


“ $12,500 on merchandise, baggage, cotton, and other property con- 
tained in or on passenger and freight houses, warehouses, sheds, 
platforms, cotton presses, and wharves; this amount to cover the 
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liabilities of the assured as common carriers and warelhousemen 
und for advanced charges. 


DIR ncnnncs cons —.——— $3,000 
11 —j—j—— - ae 
1111111 ————————————————— 2,000 
cc 
— — — — — ON 2,500” 
41 And $25,000 thereof as follows: ' 


“ $30,000 on cotton in or on cars of all kinds, for which the 
assured are liable as common carriers and warehousemen.“ 

“This policy of insurance covers said cotton, wherever the same 
may be, provided said cotton is in or on cars, and this insurance 
shall cover and apply to freight and other charges advanced by the 
assured to other roads. It is understood and agreed that the 
amount of this policy is divided in such way that not more than 
$15,000 shall cover cotton on flat or open cars and $15,000 shall 
only cover cotton in box cars.” 3 

“It is further agreed that no claim for cotton in box cars shall ex- 
ceed $5,000 in consequence of any one fire, and no claim for cotton 
on flat or open cars shall exceed $5,000, in consequence of any one 
fire. The presentation of a claim for cotton inten cars, however, 
shall not prejudice the presentation of a claim for cotton on flat 
cars by the same fire. It is further understood and agreed that the 

actual payment by the assured to the owners of cotton de- 
42 stroyed shall constitute a valid claim by the assured for in- 

demnity from this company under this policy, anything in 
any printed bill of lading setting forth the non-liability of the as- 
sured to the contrary notwithstanding, this item not to attach in 
cars > said cars are in any building. Other insurance per- 
mitted. 

“ Attached to policy No. 242,616 of the Greenwich Insurance Co. 

(Signed) M. A. STONE, Sec.“ 


Said defendant, by its counsel, then announced to the court that 
it did not desire to offer in evidence any other portion of said depo- 
sition. On this the plaintiff insisted that the defendant having read 
a part of the deposition should read it all, and insisted that if the 
rest of the deposition was not read by defendant the plaintiff should 
be allowed to read the rest of it in chief on the ground that, before 
closing the plaintiff’s evidence-in-chief, the plaintiff’s counsel had 
asked in court whether defendant would read Fink’s deposition, to 
which a reply by defendant’s counsel was made in the affirmative, 
which the court held to be true, and the court held that if the de- 

fendant did not read all of the deposition the plaintiff might 
43 read the rest of it as a part of its evidence-in-chief; to which 

ruling said defendant at the time excepted. Upon this said 
defendant elected to withdraw Fink’s deposition and the policy re- 
ferred to in it. 

Defendant then offered in evidence the deposition of Lawrence 


“afi 


er: 
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Phillips, who testified that he was chief clerk for Ralli Bros. and 
Galati & Co.; that he had charge of their accounts of cotton 
shipped at Little Rock to October and November, 1887, and that one 
hohdred and fifty-eight bales, ship by Galati & Co. to Ralli 
Bros. in the Little Rock and Memphis Railroad Company in said 
months, were burned at this fire; that all of this cotton was fully 
insured in marine companies—one-half in Insurance Company of 
North America ; one-fourth in Sea Insurance Company of England; 
one-fourth in Marine Insurance Company of London. The policies 
of insurance mentioned in said deposition were not attached thereto. 
In connection with said deposition defendant offered the tes- 
timony of William Bowen, a witness on the stand, that he 
was employed by defendant to procure said deposition 
44 and others; that at the time of taking said deposition said 
Phillips promised to procure copies of the policies named by 
him, but afterward refused to furnish the same; that witness was 
informed that the original policies were in Liverpool, and that it 
was necessary to procure copies of such policies from the offices of 
the respective insurance companies in New York; that the Insur- 
ance Company of North America ſurnisned said Phillips with what 
he said was a copy of its policy, but said Phillips refused to attach 
it to his deposition; that the Sea Insurance Company of England and 
the Marine Insurance Company of London refused to furnish said Phil- 
lips with copies of these policies; whereupon counsel for plaintiff 
moved the court to strike out all the testimony of said Phillips to the 
effect that said one hundred and fifty-eight bales of said Ralli cotton was 
fully covered by marine policies as incompetent, it being an attempt 
to prove the contents of written instruments; which motion was 
granted by the court; to which ruling of the court defendant, 

45 by its counsel, duly excepted. 

Defendant also offered as evidence proof of loss furnished 
by plaintiff to defendant ; said proof of loss was made out after the 
commencement of this action and on or about June 26, 1888, which 
contained the following statement of the loss: 


46 Second. 


That at the time of said fire large quantities of cotton were stored 
in the above premises and street immediately between the two 
sheds, and that by reason of said fire 2,687 bales of said cotton 
were totally destroyed, in addition to what is known as the Hanger 
cotton. 


Third. 


That said 2,687 bales of cotton so destroyed were held by the said 
Union Compress Company in trust or on commission—that is to 
say, they were held by said — to be compressed and were the 

roperty of various persons—said compress company being interested 
in same to the extent of its charges. 
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Said cotton is described as follows: 
a 


Value. Consignee. 


| | 
| 
| $2,420 78 J. Herbert Williams, New Orleans, La. 
3,005 91 Seigfried & Co., New Orleans, La. 
29 1,356 96 | Amoskeag Manufacturing Co., Manchester, N. H. 
20 960 52 Lyman ‘Mills, Holyoke, Mass. 
12 520 77 Lyman Mills, Holyoke, Mass. 
48 2,204 45 John Farnum & Co., Lancaster, Pa. 
42 . 1,951 38 | Tuttle, Milne & Co., Fall River, Mass. 
349 18,692 44 | York Manufacturing Co., Saco, Maine. 
25 1.082 27 | Hazard & Chapin, Providence, R. I. 
19 836 38 Hazard & Chapin, Providence, R. I. 
23 1.104 78 Otis & Co., Ware, Mass. 
9 451 96 Wamsutta Mill, New Bedford, Mass. 
134 6,229 26 Barry, Thayer & Co., Boston, Mass. 
9 443 60 Nourse, Dabney & Co., Boston, Mass. 
21 999 39 Boston Manufacturing Co., Waltham, Mass. 
30 1.432 36 A. S. Galatti, Liverpool, England. 


SS | No. of bales. 


— 


72 | 3,896 82 A. 8. Galatti, Liverpool, England. 

176 8,318 90 Pepperell Manufacturing Co., Biddeford, Maine. 
29 1.330 02 Manchester Mills, Manchester, N. H. 
52 | 2,528 79 Woolly & Von Meysenberg, New Orleans, La. 


118 5.773 90 August Bohn & Co., New Orleans, La. 
70 | 3,458 81 Robert Moore & Co., New York city, N. V. 
77 3,964 42 H. L. Aldrich, Providence, R. I. 
80 3.910 07 Amoskeag Manufacturing Co., Manchester, N. H. 
100 4.749 45 Garner & Co., New York city, N. V. 
31 1.363 20 Tuttle, Milne & Co., Fall River, Mass. 
20 1.037 93 Ashland Cotton Co., Jewett City, Conn. | 
15 822 60 H. N. Slater Manufacturing Co., Webster, Mass. ‘ 
200 9,442 90 B. B. & R. Knight, Providence, R. I. 
1838 658 90 Hazard & Chapin, Providence, R. I. 
24 1,176 00 Hazard & Chapin, Providence, R. I. 
47 2,324 23 August Bohn & Co., New Orleans, La. 
19 992 94 Lancaster Mills, Clinton, Mass. 
132 6, 152 53 Merrimae Manufacturing Co., Lawrence, Mass. 
173 3,190 99 Amoskeag Manufacturing Co., Manchester, N. H. 
68 3,140 16 Amoskeag Manufacturing Co., Manchester, N. H. 
53 2, 464 87 Amoskeag Manufacturing Co., Manchester, N. H. 
6 274 63 Amoskeag Manufacturing Co., Manchester, N. H. 
25 1, 185 41 Amoskeng Manufacturing Co., Manchester, N. H. 
47 | 2,202 89 Amoskeag Manufacturing Co., Manchester, N. H. 
158 | 7.488 36 Ralli Bros. Liverpool, England. 


And was at the time of said fire worth in actual cash $130,087.98. 
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47 The evidence being closed, defendant requested the court to 
: instruct the jury as follows : 


1 I. 
* 


The policy of insurance of the defendant in which this action is 
brought covered all s in ion of the Union Compress 
Company at the place designated in the said policy, at the date when 
said policy was issued, which were held by the said Union Compress 
Company under warehouse receipts issued to the owners of said 
cotton by said company, and also all cotton subsequently and dur- 
ing the life of said policy so received by the Union Compress Com- 

ny. 

a ie court refused to give said instruction, and defendant, by its 
counsel, then and there duly excepted to said refusal. 


IT. 


The policy in question insures the goods of the Union Compress 
Company at.the place designated. It also insures the Union Com- 
press Company to the extent of its liens upon or charges against all 

goods held by it during the life of the policy not its own, but 
48 held by it in trust or on commission. It also insures the in- 

terest of the owners of the legal title to such goods so held. 
It does not insure any one else. Any possible interest of any com- 
mon carrier not an owner of the goods or any of them in the place 
designated is not insured by said policy. 


The court refused to give said instruction, and defendant, by its 
counsel, then and there duly excepted to said refusal. ; 


III. 


The jury are instructed to disregard all evidence in the case tend · 
ing to show that the insurance in question was issued for the benefit 
of any railroad company not an owner of any of the goods de- 
stroyed by fire, for the value of which recovery is sought herein. 

The court refused to give such instruction ; to which refusal de- 
fendant, by its counsel, then and there duly excepted. 

In its request for the foregoing instructions defendant said: “ If 

the foreguing instructions are given the defendant does not 
49 request further instructions ; but if they are refused or modi- 

fied the defendant further requests the court to instruct the 
jury as follows: 


IV. 


The policy in question provides that it shall be void if there be 
any change in the possession of the insured property, except under 
circumstances which have no bearing on this case. If the jury be- 
lieve from the evidence that after the policy in question was issued 
any common carrier, with the knowledge and consent of plaintiff 
and under agreement with plaintiff, issued its bills of lading for any 


—— 
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of the cotton which at the date of the policy was or thereafter came 
into possession of the plaintiff, the issuance of such bills of lading 
under the conditions of the policy avoided the policy as to all cotton 
covered by such bills of lading. The court refused to give such in- 
struction ; to which refusal defendant, by its counsel, then and there 
duly excepted. 


V. 


If the jury should find from the evidence that there were 


50 at the time of the fire outstanding valid policies of insurance 


covering the property insured by the policy herein in any 
portion thereof, then the liability of defendant, if it is liable at all, 
is only as to the proportion of the entire loss which the amount of 
the insurance herein bears to the entire amount of the insurance on 
the property. 

The court refused to give said instruction; to which refusal de- 
fendant, by its counsel, then and there duly excepted. 


VI. 


If the defendant is liable at all herein a controlling element in 
fixing the amount of its liability is the value of the insured cotton 
burned on the day of the fire. In determining that value, if the 
jury find that in its proofs of loss furnished to the defendant the 
plaintiff places a value on the cotton alleged to have been destroyed 
the jury cannot increase that value in the absence of direct proof 
of mistake of the plaintiff in its estimate of value on its proofs of 

loss. The court refused to give said instruction; to which 
51 refusal defendant, by its counsel, then and there duly ex- 
cepted. 
VIL. 


The plaintiff herein can recover for no cotton not included in its 
proofs of loss nor for the interest of any party, which interest is not 
covered by such proof of loss. 

The court refused to give such instruction ; to which refusal the 
defendant, by its counsel, then and there duly excepted. 


VIII. 


As this action is brought solely on behalf — the railroad com pa- 
nies on account of liability incurred through varelessness of the 
agents and servants of the companies, no cause of action accrued 
against the defendant until the actual payment by said companies 
of damages on account of the alleged fire, and the recovery cannot 
be greater than the value on November 14, 1887, at Little Rock, of 
the cotton so burned and paid for—nor greater than the sum paid 

by the railroad companies—that is, if they have paid more 
52 than the value of the cotton they cannot recover the excess 
from defendant; if they have paid less than the value, they 
can recover only to the extent of the payment. 
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The court refused to give said instruction ; to which refusal the 
defendant, by its counsel, then and there duly excepted. 
The burden of proof rests on the — to show that the cotton, 


the valve of which is claimed in this action, was on the premises 
described in the policy of insurance at the time of the fire. on No- 
vember 14, 1887. The mere fact that a number of bales of cotton 
for which bills of lading had been issued by railway com panies were 
never delivered by the Union Compress Company to the railways 


does not even tend to prove that the missing bales were burned at 


the fire in question. 

The jury are instructed that in the computation of the amount of 
cotton for which defendant is liable they are to take into considera- 
tion only such cotton as shall have been satisfactorily proved to them 
to have been burned at the fire in question, and also to have been 

held under bills of lading of railroad companies. 
53 The court refused to give such instruction; to which re- 
1 ſusal the deſendant, by its counsel, then and there duly ex- 
cepted. 
‘he court thereupon instructed the jury as follows: 


54 Charge. 


The rulings of law applicable to the facts of this case were dis- 
cussed by the counsel and settled by the court on demurrers to the 
pleadings of the respective parties. 

It remains for you to find the facts and fix the amount of the 
— 's recovery in accordance with the rules to be hereafter 
stated. - 

[By an agreement made between the plaintiff and the St. Louis, 
Iron Mountain & Southern Railway Company and the Memphis & 
Little Rock Railway Company the plaintiff engaged to insure for 
said r’y companies, respectively, all cottons stored in the compress 
sheds and yards of the plaintiff, at the foot of Main street, Little 
Rock, when the railway companies or either of them should notify 
the plaintiff of the issuance by them of bills of lading therefor. 
This agreement was carried out, and on the day of the fire the 
plaintiff held insurance in various companies, aggregating the sum 
of $142,500.00, in trust and to indemnify the railway companies 
against loss or damage by fire of the cotton for which they had 
issued their bills of lading and which was stored in the plaintiff’s 
sheds and yards described in the policy, at the foot of Main street. 

On the 14th day of November, 1887, the cotton thus stored 
55 was consumed by fire,] and the two principal questions of fact 
for you to determine are— 

Ist. How much cotton covered by the policies mentioned was 
burneck? And, 

2nd. What was its value? 

It is claimed by the plaintiff that there was burned at the fire in 
the premises mentioned in the policy 2,670 bales of cotton (exclud- 
ing 112 bales held for Fred. Hanger, and which has been settled for 
and is not in this suit) covered by the policies issued to the plain- 
tiff, as rot 55 in its complaint, and that the average value of the 
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cotton was $50.00 per bale, making the aggregate value of the cotton 
burned $133,500.00. 

The defendant denies that there was that amount of cotton on 
which bills of lading had been issued or that that amount was 
burned or that it was of the value claimed. 

The plaintiff further claims that the cotton burned for which the 
Memphis & Little Rock r’y had issued bills of lading was of the 
value of $57,529.55, and that the value of the cotton burned for 
which the St. Louis, Iron Mountain & Southern Railway Company 
had issued bills of lading was $72,737.58. . 

These claims are also —— the defendant. 

The owner of property destroyed by fire (in the absence of a stip- 
ulation to the contrary) is entitled to recover its market value on 
the day and at the place it was burned, and that will be your guide 
in this cause, subject, however, this qualification: [As the plaintiff is 
a trustee and insured the cotton for the benefit of the railway 

companies and has no separate claim of its own on the 
56 roperty, it is only entitled to recover an amount equal to its 
liability to the railroad companies; or, in other words, a sum 
that will make the railway companies whole for the cotton on which 
they had issued bills of lading; so that if the market price of cotton 
produces a larger sum than the aggregate loss of the railway com- 
panies (and 2,670 bales at 850.00 per bale, if you should find that 
was the number of bales and their value, produces an amount slightly 
in excess of the claims of the railroad companies), then the plaintiff’s 
recovery must be on the basis of latter sum—that is, one that makes 
the railway companies whole. 

In no event is the market value of the cotton to be increased, but 
it may be reduced by the difference between the value and the 
amount that will satisfy the just claims of the railway companies. 

What amount of cotton was burned for which the railway com- 
panies had issued bills of lading and which was covered by policies 
taken out by the plaintiffs, the value of the same, and the amount 
of the just demands of the railway companies against the plaintiff 
for the cotton so burned are questions of fact to be determined by 
you. 

There were at the time of the fire other policies on the cotton 
covered by the policy in suit, making, with the policy in suit, an 
aggregate insurance of $142,500.00. The defendant in this suit is 
only liable for such proportion of the whole loss as the amount of 
its policy bears to the total amount of insurance on the cotton. 
Of course, the defendant is not liable for cotton burned elsewhere 
than on the premises described in the policy. 

The plaintiff is entitled to 6% interest on the sum found due on 

the policy in suit from the date of suit brought, which is 
57 March 30th, 1888. 

In coming to your conclusion on the facts you will take into 
consideration all the facts, circumstances, books, papers, and bills of 
lading in evidence before you. The plaintiff must satisfy you of its 
right to recover and of the amount that it is entitled to recover, 
but the plaintiff does not have to prove its case beyond a reasonable 
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doubt. If you find the weight or preponderance of evidence is in 
favor of the plaintiff on material issues, then your verdict should be 
in accordance with such preponderance of the evidence. 
58 The defendant also resists the recovery in this case for the 
benefit of the Memphis & Little Rock R. R. Co. because it 
says that the cotton for which it had issued its bills of lading was 
destroyed by an accidental fire, without any fault on the part of the 
railroad company, and that the railroad company, not being liable 
for the destruction of the company, therefore the defendant is not 
liable to the Compress Co. for it. 

[This suit is brought on a policy of insurance issued by the de- 
fendant’s company to the Union Compress Company to indemnify 
the railroad company for the loss of cotton or for cotton that might 
be burned after the railroad company issued its bills of lading for 
it and while it yet remained in the custody of the Compress Co. 
Now, the Compress Co., under its contract with the railroad Com- 
pany, is bound to make good by insurance to the railroad company 
any damages resulting to it from the loss of cotton which the com- 
wy Co. held for the railroad company after the railroad company 
1ad issued its bills of lading therefor and notified it thereof;] but 
the defendant in this case says it is not bound, because there is a 
clause in the bill of lading issued to the effect that the railway 

company is not bound or liable for the cotton destroyed by 
59 fire after issuing bills of lading for it or while it is in its pos- 

session ; but the railroad company vannot make a — —— 
whereby it can take goods to be shipped, and that it shall not be 
liable ſor their loss by its negligence. It may stipulate that it shall 
not be liable for loss without any negligence, but it cannot stipulate 
that it shall not be liable for its own negligence; that the law will 
not permit it to do. It is for you to determine whether this railroad 
company was not guilty of negligence and was not at fault in leav- 
ing this cotton in an exposed condition after it issued bills of lading 
therefor. I may here read to you, gentlemen, as a part of my 
charge, something that I have used in a case heretofore: “ The bills 
of lading were not procured by the shippers in the expectation that 
the cotton would remain stored where the cotton then was; they 
were taken in the expectation that it would be transported, and the 
shippers had the right to presume that the cotton had been trans- 
ported to destination before this fire occurred.” That was so in the 
case in which this was said. 

Now, you have heard the testimony, gentlemen, with reference to 
the situation under which this cotton was placed and the length of 
time it remained there. If you think there is no negligence on 
the part of the railroad company, then you will find that the rail- 
road company is not liable for this cotton. If you can say that that 
was a proper place to store cotton, and that leaving a passageway 
there of not exceeding four feet up and down, through which per- 
sons passed at all hours of the day and night to the boat-house and 
skiff ferry, and it being a dry season, with three or four thousand 

bales of cotton stored there—[then, if you say this is not neg- 
60 ligence, you excuse this railroad company, and to that extent 
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will disallow the claim of the plaintiff; but if you should so 
find I would be very much surprised at your verdict, and would not 


be surprised if I should set it aside; but I will leave it for you to say.] 


“To which instructions of the court the defendant at the time 
excepted, and particularly to that part of said instructions which 
relates to the question of negligence on the part of the Little Rock 
and Memphis R’v Co. and inclosed in brackets, and to that part re- 
lating to the Compress Co. being trustees for the railroads, and in- 
cluded in brackets.” a 


Wherefore said defendant prays thut this bill of exceptions may 
be signed, sealed, and made a part of the record roll in said case 
named in the caption, which is accordingly done. 

(Signed) HENRY C. CALDWELL, Judge. 


Which citation is as follows: 


61 The United States of America to the Union Compress Com- 
pany, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States for the 
eastern district of Arkansas, wherein The California Insurance Com- 
pany is plaintiff in error and you are defendant in error, to show 
cause, if any there be, why the judgment rendered against the said 

laintiff in error, as in the said writ of error mentioned, should not 
corrected and why speedy justice should not be done to the par- 
ties in that behalf. 

Witness the Honorable Henry C. Caldwell, judge of the district 
court, this 8th day of December, A. D. 1888. 


The Seal of the Circuit Court of East. Dist. Ark., 
Western Division, U. S. A. 


HENRY. C. CALDWELL. 


Service acknowledged. 

Dec. 8, 1888. 
U. M. ROSE, 
G. W. CARUTH, 
B. 8. JOHNSON, 


For Union Compress Co. 
62 And on December 13, 1888, as follows: 


Union Compress CoMPANY 
U. 
CALIFORNIA INSURANCE COMPANY. 


Comes the defendant, by E. W. Kimball, Esq., its attorney, and 


files herein its bond for appeal, which is approved by the court. 
Which bond is as co: 5 N 
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In the Circuit Court of the United States for the Eastern District of 
Arkansas, W. Division. 


5 
Union Compress Co. v. CALIFORNIA Ins. Co. 


Whereas a judgment has been rendered in the circuit court of the 
United States for the eastern district of Arkansas in favor of said 
compress company and against said insurance company for the 

sum of $9,491.96, debt or damages, and costs, $42.66, from 
63 which judgment said insurance company has appealed by 

bill of exceptions and writ of error to the Supreme Court of 
the United States: Now, the said insurance company, as principal, 
and Logan H. Roots, as surety, are hereby bound to said plaintiff 
in the sum of ‘nineteen thousand dollars that said insurance com- 
pany shall — said appeal with effect, and shall well, truly 
and promptly pay such judgment as the Supreme Court shall render 
against it. 

SwWiness our hands and seals this — day of December, 1888. 
INSURANCE COMPANY OF 


CALIFORNIA, 
By EBEN W. KIMBALL,  [seat.} 
Its Att’y-in- Fact. 


LOGAN H. ROOTS, [seaL.] . 
( Wells, Fargo & Co.) 


Logan H. Roots, being duly sworn, says that he is worth twenty 
thousand dollars over and above all debts and exemptions and sub- 


ject to execution in Arkansas. 
LOGAN H. ROOTS. 


, -— and sworn to before me this 10th day of December, 
Witness my name and notarial seal. 
HORACE KIMBALL, 
Notary Public. 


64 Endorsements: I think this bond is good. Geo. W. Caruth. 
The above bond is accepted. U. M. & G. B. Rose. | 


65 Unitep States OF AMERICA, 
Eastern District of Arkansas: 


I, Ralph L. Good rich, clerk of the circuit court of the United States 
for the eastern district of Arkansas, in the eighth circuit, hereby 
certify that the foregoing writings annexed to this certificate are 
true, correct, and compared copies of the originals remaining of rec- 
ord in my office. 
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In witness whereof I have hereunto set my hand and the seal of 
said court this fourteenth day of December, in the year of our Lord 
one thousand eight hundred and eighty-eight, and of the Jnde- 
pendence of the United States of America the one hundred and 
thirteenth. 

The Seal of the Circuit Court of East. Dist. Ark., 
{ Western Division, U. 8. A. 


RALPH L. GOODRICH, Clerk. 


Endorsed on cover: E. Arkansas C. C. U.S. No. 1453. The Cali- 
fornia Insurance Company, plaintiff in error, vs. The Union Com- 
press Company. Filed December 17, 1888. 


Supreme Court of United States. Oct. T., 1888. 


CaLIvoRSIA Ins. Co., Pl't'ff in Error, 
vs. No. 1453. 
Union Compress Co. 


Because of error in transcribing record in case it is agreed that 
the transcript of record may be amended by striking out the fourth 
and fifth lines of page 44 of — record, and that in the same 
place may be inserted the following: 

“To which instructions of the court the defendant at the time ex- 
cepted, and particularly to that part of said instructions which relates 
to the question of negligence on the part of the Little Rock and 
Memphis R’y Co., and inclosed in brackets, and to that part relating 
to the Compress Co. being trustees for the railroads, and included in 
brackets.” 

And the clerk may include in brackets that part of the charge of 
the circuit court which commences on line 25 and ends on line 39, 
on page 41 of printed record; also commencing at the words “as the 
plaintiff,” on line 15, and including the word “ you,” on line 36 of 
said record, on page 42; and commencing at line 11, on page 43, 
und extending to line 20 to the word “but” on said page; and com- 
mencing on line 30 of page 43 at the words “then, if you say,” to 


the end of the charge, on page 44. 
U. M. ROSE, 


For Defendant for Error. 
EBEN W. KIMBALL, 
For PUff in Error. 


[Endorsed :] 1453. Cal. Ins. Co., pl'ff in error, vs. Union Compress 
Co. Agreement to correct record. Sup. Court U. S., Oct. term, 1888. 


No. 1453. The California Insurance Co., pl'ff in error, us. The Union 


— 3 Company. Stipulation to correct record. Filed Jan'y 4. 
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Assignment of Errors. 
* In the Supreme Court of the United States. 


CALIFORNIA INsuRANCE Co., Pl't'ff in Error, 
vs. 
THE Union Compress ComPANy. 


1. The court erred in overruling defendant’s motion to strike out 
certain specified parts of the complaint. 

2. The court erred in overruling the defendant’s demurrer to the 
substituted complaint and certain parts thereof. 

3. The court erred in sustaining the demurrer to the seventh para- 
graph of the answer. 

4. The court errer in sustaining the demurrer to the eighth para- 
graph of the answer. : 

5. The court erred in —— evidence, on the part of the plain- 
tiff, tending to prove that the policy in suit was issued for the benefit 
of the railway companies, and in pursuance to coutraets made by the 
plaintiff and the railroad companies over defendant's objection. 

6. The court erred in permitting the plaintiff to introduce evi- 
dence to show that the railroad companies paid the Compress Co. 
13 cents per hundred for compressing the cotton, and that such 
charge covered the compression of the cotton, loading it on cars, and 
insuring it for the benefit of the railroads, over the defendant's ob- 
jection. 

7. The court erred in permitting the plaintiff to introduce evi- 
dence to show that the custom and contract between the Compress 
Co. and the railroads were known to shippers and to the defendant 
company by statements to its agents when the policy was applied 
for that it was to cover the interests of the — over defendant’s 
objection. 

8. The court erred in permitting the plaintiff to prove that claims 
had been —— to the Missouri Pa. Ry and partly paid and 
partly audited, and amounting to $72,736.58 or any other sum for 
cotton burned by this fire, over defendant's objection. 

9. The court erred in permitting the plaintiffs to prove that claims 
had been presented to the Little Rock & Memphis R’y and not paid 
to the amount of $57,529.55 or any other sum by owners of cotton 
burned, over defendant’s objection. 

10. The court erred in refusing to permit the defendant to prove 
at the time of the fire that there were 2,172 bales of cotton destroyed 
and covered by the policy in this suit, then insured and covered by 
marine — by the owners thereof over defendant’s objection. 

11. The court erred in ruling that if the defendant did not read 
all of Fink’s deposition the plaintiff might read the balance. 

12. The court erred in striking out the deposition of Lawrence 
Phillips over defendant’s objection. 

13. The court erred in refusing to give the first instruction asked 
by the defendant. 
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14. The court erred in refusing to give the second instruction asked 
by the defendant. 

15. The court erred in refusing to give the third instruction asked 
by the defendant. 

16. The court erred in refusing the fourth instruction asked by 
the defendant. 

17. The court erred in refusing to give the fifth instruction asked 
by the defendant. 

18. The court erred in refusing to give the sixth instruction asked 
by the defendant. 

19. The court erred in refusing to give the seventh instruction 
asked by the defendant. 

20. The court erred in refusing to give the eighth instruction 
asked by the defendant. 

21. The court erred in refusing to give the last instruction asked 
by the defendant. 

22. The court erred in giving its charge to the jury, and especially 
in giving those portions of the charge which are enclosed in brack- 
ets, to the giving of which the defendant at the time excepted, and 
his exceptions duly allowed. 

Wherefore the defendant prays that the judgment herein may be 


reversed. 
E. W. McGRAW, 
EBEN W. KIMBALL, 
For Pl? ffs in Error. 


[Endorsed:] 1453. Assignment of errors. Sup. Court U. S., Oct. 
term, 1888. No. 1453. The California Insurance Co., pl'ff in error, 


vs. The Union Compress Company. Assignment of errors. Filed 


Jan. 4, 1889. 


IN THE SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1888, 


No. 1,453. 


THE CALIFORNIA INSURANCE COMPANY, PLAINTIFF 
| IN ERROR, 


THE UNION COMPRESS COMPANY, DEFENDANT IN 
ERROR. 


BRIEF AND ARGUMENT OF PLAINTIFF IN ERROR. 
STATEMENT OF CASE. 


The action is upon a policy of insurance issued by the plaintiff in 
— to the defendant in error, on the second day of November, 
The date is material. The insurance was for thi days 
‘* against all direct loss or damage by fire in the sum of $10,000 
on cotton in bales, their own or held by them in trust or on com- 
4 mission, while contained in the frame shed 112 to 122 inclusive, 
and in brick shed and yard 115 to 123 inclusive, North Main street 
“and on platforms adjoining, and in street immediately between 
% the sheds, Sanborn’s Map of Little Rock, Ark.; and it is agreed 
% and understood to be a condition of this insurance that this policy 
‘* shall not apply to or cover any cotton which may at the time of 
loss be covered in whole or in any part by a marine policy; and 
it is further agreed to be a condition of this policy, that only ac- 
„ tual payment by bank check, or otherwise, for cotton purchased, 
‘* shall constitute delivery of cotton from the seller to the buyer, 
and it is further agreed, that this company shall be liable for 
only such proportion of the whole loss, as the sum hereby in- 
44 gured bears to the cash value of the whole property hereby in- 
% sured at the time of the fire; and it is further agreed, that tickets, 
‘* checks or receipts delivered to bearer, shall not be considered as 
‘* evidence of ownership. Other insurance permitted without no- 
40 tice until required.” (Transcript, p. 7.) 

There are other portions of the policy which are material, and 
which will be cited hereafter. 

The — alleges the policy; that the Union Com Com- 
pany was, — lite of the polioy, e in the business of 
compres cotton; that on November 14, 1887, it had on hand 
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is paragraph of the answer was demurred to by plaintiff on the 

— that it did not state facts sufficient to constitute a defense. 
The demurrer was sustained by the Court, and defendant excepted. 
(Tr., p. 19, folio 18; p. 22, folio 24.) ] eer 

The eighth paragraph alleged that after the said railroads had 
issued their bills of lading, and before and at the time of said fire 
said cotton was kept in a grossly negligent manner in a dangerous 
public place, without being covered and sprinkled, and but a few 
feet from the railroad track of the Missouri Pacific and St. Louis, 
Iron Mountain & Southern R. R., where locomotives were con- 
stantly passing, emitting sparks, by which sparks the fire was 
kindled. That said fire occurred in broad daylight, about four 
o'clock P. M., and could by the use of ordinary care have been extin- 
guished by said railroad companies. 

[This paragraph of the answer was also demurred to by plaintiff 
on the ground that it did not state facts sufficient to constitute a de- 
fense—the demurrer was sustained and defendant excepted. ] 

The answer further alleged that at the time of the fire there was a 
total insurance on the cotton of $250,000, and that by the terms of 
its policy it was liable only for its proportionate amount of the en- 
tire insurance. 8 

The answer denied that the loss was occasioned by the negligence 
of the Little Rock & Memphis Rail Road, its servants, agents or 
employees. 

On the hearing of the motions and demurrers aforesaid the poli 
sued on was by agreement considered as part of the complaint, an 
as on file under the statutes of Arkansas. (Tr., p. 22, folio 24.) 

The trial was by jury. 

The plaintiff, to sustain the issues on his part, offered evidence 
tending to prove that the policy sued on was taken out by plaintiff 
for the benefit of the railway companies named in the complaint, in 


‘pursuance of the contracts and agreements between the plaintiff 


and said companies alleged in the complaint. To all of which evi- 
dence defendant at the proper time and in the proper form objected 
on the ground that the same was incompetent and in contradiction 
of the terms of the policy. The objections were overruled and de- 
fendant excepted. (Tr., p. 22, folio 25.) 

Plaintiff next offered evidence tending to prove its course of busi- 
ness; that it was a compressor of cotton at Argenta, opposite Little 
Rock. That it received cotton for compression both at Argenta and 
at the premises described in the policy at Little Rock, for which it 
issued receipts—red receipts at Argenta, and green receipts at Little 
Rock. The blank form of receipt appears in bill of exceptions 
(Tr., p. 23.); filled out, one would read thus: 

“Little Rock, Arkansas, Nov. 1, 1887. 

„ Received by the Union Compress Company. From John Smith. 
Account of John Doe. For Compression. Storage after ten days 
will be charged. Not responsible for any loss by fire. Marks K, 
I, Z. No. of bales of cotton, 66. 

4% RICHARD Rog, 
Superintendent. 
The holders of such receipts took them to the freight offices of 


41 * 


Railway Co. and the Little Rock & Memphis Rail Road Co., and 
the companies issued their bills of lading for the cotton, specifying 
the number of bales of cotton, the marks, consignee and destination. 
The same bills of lading covered cotton at Argenta and cotton at 
Little Rock. The forms of the bills of lading appear in the tran- 
script. The Mo. Pac. Ry issued one form; the Memphis & L. R. 
R. R. issued two forms. 

Each of the forms by its terms exempted the carrier from liability 
for loss by fire. 

It was provided in each that as the cotton must pass through the 
custody of several carriers, that the remedy for loss or dam 
should be against that carrier only, in whose actual custody the 
a wt / was at the time of the happening of the loss. 

e Mo. Pac. Ry Co. reserved the right to compress all cotton 
signed for in its bills of lading. The M. & L. R. R. did not reserve 
that right. But the M. & L. R. R. stipulated in its foreign bill of 
lading for the benefit of any insurance that may have been effected 
on the goods.. (Tr., p. 28, sec. 3.) There were five of these foreign 
bills of lading issued, covering one hundred and fifty-eight bales of 
lost cotton. (Tr., p. 34, fol. 37.) Bills of lading covering 1,460 bales 
of cotton, alleged to have been burned, were issued by the Missouri 
Pacific Railway Co. (Tr., p. 32.) The loss claimed on behalf of 
said Company was for 1,463 bales. (Tr., p. 34, fol. 35.) The bills 
of lading issued by the M. & L. R. R. Co. were for 992 bales 
(tr. p. 33), but the loss claimed was for 1,211 bales. (Tr., p. 34, fol. 

.) By the bills of lading issued by the Mo. Pac. Ny on the lost 
cotton 884 bales were covered after November 2nd, the date of the 
policy sued on; by those proven to have been issued by the M. & 

R. R., 255 bales were cover ed after the date of the policy. 

Upon the issue of the bills of lading the respective railway com- 
panies notified the plaintiff of their issue and ordered the cotton 
therein designated to be compressed at Argenta. The transportation 
from Little Rock to Argenta was on the track and cars of the Mo. 
Pac. Ry Co. The M. & L. R. R. Co. had no track and ran no 
cars near the premises described in the policy. The plaintiff, the 
Union Compress Co., paid the Mo. Pac. Ry Co. an agreed price 
for the transportation of said cotton from Little Rock to Argenta. 
After arrival at Argenta cotton was compressed by the U. C. Co. 
and then loaded by them on the cars of such of the two railroad 
companies as its marks and the bills of lading called for. ä 

Plaintiff also offered evidence tending to prove that by agreement 
between the said Compress Company and railroad companies the 
former charged and collected from the latter thirteen cents per 
hundred pounds for all cotton compressed by them, which charge 
was by agreement intended to cover, and did cover, the compression 
of cotton, the loading of the same on the cars at Argenta, and the 
cost of insuring said cotton for the benefit of the railroad companies, 
which evidence was in proper form and at proper time objected to 
by defendant on the ground that it was immaterial, irrelevant and 
incompetent. The objection was overruled and defendant excepted. 
(Tr., p. 31, fol. 31.) a 
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It also offered evidence tending to prove that the contracts and 
custom of basiness before stated was well known to shippers and to 
defendant, when the policy was issued; “ it having been stated to 
‘* the agents of the defendant by an officer of the plaintiff when the 
‘* policy was applied for that it was intended to cover the interests 
*¢ of the plaintiff and of the railway companies.” | 

This evidence was also objected to by defendant. Objection over- 
ruled and exception taken. (P. 33, fol. 84. 

Plaintiff farther proved that in October and November, 1887, 
there was an accumulation of cotton at the premises described in 
the policy, owing to the fact that the Mo. Pac. Ry. Co. was short of 
cars. That the cotton sheds were open sheds, and at the time of 
the fire, full of cotton, without tarpaulin or other cover, which was 
stored within three or four feet of the track of the Mo. Pac. R’y. Oo., 
over which locomotives and trains passed several times daily. That 
after the sheds were full, the cotton was stored in the street, leav- 
ing a way some four feet wide for foot passengers. Also, 
that the Mo. Pac. and M. & L. R. R. Cos. had no control over the 

cotton while so stored, and could not obtain actual possession thereof 
until the Mo. Pac. Ry. had transported the same to Argenta. But 
the Mo. Pac. Ry. could take the cotton at any time across the river 
for compression. 

Plaintiff farther offered evidence tending to prove that claims had 
been filed against the Mo. Pac. Ry. Co. by owners of 1,463 bales of 
cotton burned, of the claimed value of $72,735.58, of which since the 

~ eommencement of this action, said company had paid $65,000, and 
bad adjusted and would pay the balance. To which evidence de- 

fendant objected as immaterial, irrelevant and incompetent. Ob- 
jection overruled and defendant excepted. | 

Plaintiff also offered evidence tending to prove that like claims 
had been filed against the M. & L. R. R. Oo. for 1.211 bales of the 
claimed value of $57,529.55, no part of which had been paid; that 
suits were pending on several such claims. To which evidence de- 
fendant objected on the ground that it was incompetent, irrelevant 
and immaterial. Objection was overruled and deféndant excepted. 

Defendant on its part offered competent evidence tending to prove 
that at the time of said fire, 2,172 bales of the cotton covered by the 
bills of lading aforesaid, and alleged to have been burned at the 
fire in question, and of the value of $101,973.73, were covered b 
marine policies of insurance issued to the respective owners of sai 
cotton residing in various portions of the United States and En- 
gland. All of which evidence was objected to by plaintiff as imma- 
terial and irrelevant, and on the ground that the insured knew noth- 
ing of said policies and had no interest in them. The objection was 
sustained by the Court and defendant excepted. 

Defendant then offered in evidence the deposition of Lawrence 
Phillips, who testified that he was chief clerk for Ralli Bros. and 
Galati & Co. That he had charge of their account of cotton ship- 
ped at Little Rock in October and November, 1887; that 158 bales 
shipped by Galati & Co. to Ralli Bros. on the M. & L. R. R. Co. 
was burned at the fire in question. That it was all fully insured in 
marine companies,—one- in the Ins. Oo. of North America, 
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Ina. Co. of London. 

The policies were not attached to the deposition. 

William Bowen testified that he was employed by defendant to 
procure the deposition aforesaid, and other depositions. That he 
was informed that the original policies were in Live ; that the 


ncies of the English companies in N. TL. refused tofurnish copies * 


a 
of their policies. That the Ins. Co. of North America furnished 
Phillips with what purported to be a copy of its policy, but Phillips 
refused to attach it to his deposition. | 

Whereupon plaintiff moved to strike out all the testimony of 
Phillips, to the effect that 158 bales of said Ralli cotton was fully 
covered by marine policies, as incompetent, it being an attempt to 

rove the contents of written instruments, which motion was granted 
y the Court, and defendant excepted. 

Defendant then offered in evidence proof of loss furnished by de- 
fendant to plaintiff, June 26, 1888. (This action was commenced 
March 30, 1888. On June 25th defendant filed an answer. On 
July 24, defendant was by the Court allowed to amend its answer, 
but on condition that it should elect between defence of want of 

roof of loss and other defences. On Oct. 16, amended answer was 
ed, and on Nov. 20, plaintiff is ted leave to file substituted 
complaint and then defendant filed answer. 

The proof of loss alleges destruction at the fire of 2,687 bales of 
cotton in addition to what is known as the Hanger cotton. 

Alleges that the cotton was held in trust or on commission, that 
is to say, to be compressed, by the U. C. Co., and that it was the 
property of various persons, the U. O. Co. being interested to the 
extent of the charges. The names of consignees, no. of bales and 
value aie to each consignee was given. The loss was claimed 
to be $130,037.93. 

No allusion was made in proofs of loss to any interest of the rail- 


road companies. 7 
The testimony being closed, certain instructions were asked by 
defendant and — and oertain instructions given which were 


excepted to, which will fully appear in the assignment of errors 
following. 
ASSIGNMENTS OF ERROR. 


Ist. The Court erred in overruling defendant's motion to strike 
out ified portions of the complaint. | 

2nd. The Court erred in overruling defendant's demurrer to the 

substituted complaint and specified portions thereof. 

‘ 3rd. The Court erred in sustaining the demurrer of plaintiff to 
the seventh paragraph of defendant’s answer. 

4th. The Court erred in sustaining the demurrer of plaintiff to 
the eighth paragraph of defendant's answer. 

Sth. The Court erred in admitting certain evidence on behalf of 
plaintiff, which said evidence and the ruling of the Court thereon 


Is get out in the bill of exceptions as follows, to wit: (Tr., p. 22, 


folio 24.) 
% The plaintiff to sustain the issues in said case on its part to be 
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1 gustained, offered evidence tending to prove that the insurance 
10 policy sued on was taken out by the Union Compress Company for 
the benefit of the railway companies named in the substituted com- 
‘* plaint, and in pursuance ot contracts and agreements between said 
5 raion Compress Company and said railway companies by which 
‘‘ the former agreed to tuke out such insurance—to all of which evi- 
4 dence the defendant, at the proper time and in proper form, ob- 
‘¢ jected, upon the ground that the same was incompetent, and that 
‘* such evidence was in contradiction of the terms of the written 
‘* policy of insurance sned on, which objection was overruled by the 
*¢ Court, tojwhich ruling the defendant, by its counsel, then and there 
4% duly excepted.” 

6th. The Court erred in admitting certain evidence on behalf of 
plaintiff, which said evidence, and the ruling of the Court thereon 
101. 31.) in the bill of exceptions as follows, to wit: (Trans., p. 31, 

% Plaintiff also offered evidence tending to prove that by agree- 
% ment between the said Compress Company and the railroad com- 
‘* panies, the former charged and collected from the latter thirteen 
‘* cents per hundred pounds, for all cotton compressed by them, 
„ which charge was by agreement extended (intended ?) to cover and 
did cover the compression of the cotton, the loading of the same 
on the cars at the latter place (Argenta), and also the cost of in- 
„ fguring said cotton for the benefit of the railroad companies; to 
% which evidence defendant at the proper time, and in proper form, 
„ duly objected, on the ground that the same was immaterial, irrele- 
% vant and incompetent; which objection was overruled by the 
Court; to which ruling defendant, by its counsel, then and there 
‘¢ duly excepted.” 

7th. The Court erred in admitting certain evidence on behalf of 
plaintiff, which said evidence and the ruling of the Court thereon is 
— = * the bill of exceptions as follows, to wit: (Trans., p. 33, 
fol. 34. 

It (plaintiff) also offered evidence tending to prove that the 
% contracts and custom of business before stated, was well known 
to shippers and to defendant, when the policy sued on was 
‘¢ issued, it having been stated to the agents of defendant by an 
officer of the plaintiff, when the policy was applied for, that it was 
intended to cover the interests of the plaintiff, and of the railway 
4 companies.’ Defendant objected to the admission of this evi- 
% dence, but its objection was overruled, to which ruling defendant 
at the time excepted.” 

8th. The Court erred in admitting certain evidence on behalf of 
plaintiff, which said evidence and the ruling of the Court thereon is 
— — * the bill of exceptions as follows, to wit: (Trans., p. 34, 
ol. 35. 

‘¢ Plaintiff further offered evidence tending to prove that claims 
4 had been filed against the Missouri Pacific Railway Company by 
the owners of fourteen hundred and sixty-three bales of cotton 
‘s burned at said fire, of the claimed value of seventy-two thousand 
‘¢ geven hundred and thirty-five dollars and — cents; that 
% since the commencement of this action, said railway company had 
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‘* paid such claims to the amount of sixty-five thousand dollars, and 
% that the balance had been adjusted =o company, and would be 
paid; to which evidence the defendant objected, on the ground 
that. It was irrelevant, immaterial and incompetent, which objec- 
‘* tion was overruled by the Court, to which ruling defendant, by 
its counsel, then and there duly excepted:” 

9th. The court erred in admitting certain evidence on behalf of 
plaintiff, which said evidence and the ruling of the court thereon is 
— out in the bill of exceptions as follows, to wit: (Tr., p. 34, fol. 


0 | 3 
‘¢ Plaintiff farther offered evidence tending to prove that claims 
‘*had been filed against the Little Rock d ens Railroad 
Company by the owners of twelve hundred and eleven bales of 


‘* cotton burned at said fire, of the claimed value of fifty seven thou- | 3 


4 gand five hundred and twenty-nine dollars and fifty-five cents, no 
* — of which had been paid by said Company, though suits had 
been brought in (on 7) several of the claims and were still d- 
ing, to which evidence defendant objected on the ground it 
% incompetent, irrelevant and immaterial. The Court overruled 
„ said objection, to which ruling defendant by its counsel then and 
** there duly excepted.” 

10th. The Court erred in sustaining the objection of plaintiff to 
certain evidence proffered by defendant, which proffer and the ruling 
of the Court thereon is set out in the bill of exceptions as follows, 
to wit: (Tr., p. 35, fol. 38.) 

„ Defendant to sustain the issue on its offered competent 
‘* evidence tending to prove that at the time of said fire two thou- 
‘* sand one hundred and seventy-two bales of cotton, covered by the 
** bills of lading aforesaid and alleged to have been burned at the 
* fire in question, and of the value of one hundred and one thousand 
‘* nine hundred and ‘seventy-three dollars and seventy-three cents, 
were at the time of said fire covered by marine policies of insur- 
4 ance, theretofore issued to the tive owners of said cotton 
% residing in various portions of the United States and in England; 
„all of which evidence was by the plaintiff at the proper time and 
in proper form duly objected to, on the ground that the same was 
‘* immaterial and irrelevant, and on the ground that the insured 
% knew nothing of said policies and had no interest in them. The 
‘* gaid objection was sustained by the Court, to which ruling of the 
‘* Court defendant by its co then and there duly excepted.” 

llth. The Court erred in granting motion of plaintiff to strike 
out evidence of Lawrence Phillips offered on behalf of defendant. 
The said evidence and the ruling of the Court thereon are set out in 
the bill of exceptions as follows, to wit: (Trans., p. 36, folio 43.) 

‘* Defendant then offered. in evidence the deposition of Lawrence 
„ Phillips, who testified that he was chief clerk for Ralli Bros. and 
% Galati & Oo.; that he had charge of their accounts of cotton ship- 
** ped at Little Rock to (in?) October and November, 1887, and that 
5 A ba abe yt Galati & Co. to Ralli 
Bros. in (by ?) the Little Rock d ö ar 
L. R. B?) in said months were burned at this fire; U of this 
e cotton was fully insured in marine companies—one-half in Insur- 
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% ance Company of North America; one-fourth in Sea Insurance 
Company of England; one-fourth in Marine Insurance Company 
‘¢ of London. The policies of insurance mentioned in said deposi- 
tion were not attached thereto. 

In connection with said deposition, defendant offered the testi- 
„% mony of William Bowen, a witness on the stand; that he was em- 
„ ployed by defendant to procure said deposition and others; that 
** at the time of taking said deposition, said Phillips — to 
‘¢ procure copies of the policies named by him, but afterward re- 
„ fused to furnish the same, that witness was informed that the ori- 
* ginal policies were in Liverpool, and that it was necessary to pro- 
ure copies of such policies from the offices of the respective 
4 insurance companies in New York; that the Insurance Company 
* of North America furnished said Phillips with what he said was a 
“ copy of its policy, but said Phillips refused to attach it to his 
* deposition; that the Sea Insurance Company of England, and the 
Marine Insurance Company of London, refused to furnish said 
Phillips with copies of these (their ?) policies. 

4% Whereupon, counsel for plaintiff moved the Court to strike out 
all the testimony of said Phillips, to the effect that said one hun- 
4 dred and fifty-eight bales of said Ralli cotton was fully covered 
% by marine policies, as incompetent, it being an attempt to prove 


the contents of written instruments; which motion was granted 7 


the Court, to which ruling of the Court, defendant, by its co 
4 duly excepted.” 

12th. The Court erred in refusing to instruct the jury, at request 

of defendant as follows, to wit: (being instruction numbered I., on 
37 of transcript. ) 

The policy of insurance of defendant, on which the action is 
„ brought, covered all goods in possession of the Union Compress 
* Company, at the place — in the said policy at the date 
‘* when said policy was issued, which were held by the said Union 
% Compress Company under warehouse receipts issued to the own- 
‘* ers of said cotton by said company, and also all cotton subse- 
" — and during the life of the policy so received by the Union 
‘* Compress Company. 

To which refusal defendant duly excepted. 

13th. The Court erred in refusing to instruct the jury, at request 
of the defendant as follows, to wit (being instruction num II., 
on 37 of transcript): 

The policy in question, insures the goods of the Union Com- 
press Company at the place designated. It also insures the Union 
‘* Compress — an! to the extent of its liens upon or charges 
‘* against all held by it during the life of the policy, not its 
** own, but held by it in trust or on commission. It also insures 
the interest of the owners of the legal title to such goods so held. 
It does not insure any one else. Any possible interest of any 
‘* common carrier, not the owner of the goods, or any of them in 
** the place designated, is not insured by said policy.” 

To which refusal defendant duly excepted. 
14th. The Court erred in refusing to instruct the jury at request 
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of defendant as follows, to wit (being instruction numbered III., on 
page 39 of transcript): 

“ The jury are instructed to disregard all eviderice in the case 
„ tending to show that the insurance in question was issued for the 
% benefit of any railroad company not an owner of any of the goods 
* — 2 by fire, for the value of which recovery is sought 
% herein.” 

To which refusal defendant duly excepted. 

15th. The Court erred in refusing to instract the jury at request 
of defendant as follows, to wit (being instruction numbered IV., on 
page 39 of transcript): 

* The policy in question provides that it shall be void if 
there be any change in the possession of the insured property, 
% except under circumstances which have no bearing on this case. | 
If the jury believe from the evidence, that after the policy in 
‘* question was issued, any common carrier. with the knowledge and 
‘* consent of plaintiff, and under agreement with plaintiff, issued its 
bills of lading for any of the cotton which at the date of the policy 
vun, or thereafter came into, the possession of plaintiff, the issu- 
‘* ance of such bills of lading under the conditions of the policy. 
9 avoided the policy as to all cotton covered by such bills of lad- 


To which refusal defendant duly excepted. 

16th. The Court erred in refusing to instract the jury at: uest 
of defendant as follows, to wit (being instraction numbered VII., 

40 of the transcript): 

The plaintiff herein can recover for no cotton not included in its 
4 proofs of loss, nor for the interest of any party which interest is 
‘* not covered by proofs of loss.” 

To which defendant duly excepted. 

17th. The Oourt erred in refusing to instruct the jury at * 
of defendant as follows, to wit (being instruction numbered ; 
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Street, Little Rock, when the railway companies, or either of 
4% them, should notify the plaintiff of the issuance by them of bills 
of lading therefor. This agreement was carried out, and on the 
N % day of the fire the plaintiff held insurance in various companies, 
hie “ aggregating the sum of $142,500, in trust, and to indemnify the 
‘* railway companies against loss or damage by fire of the cotton for 
% which they had issued their bills of lading and which was stored 
4 in the plaintiff's sheds and yards, described in the policy, at the 
* foot of Main Street.” 

To which charge of the Court the defendant duly excepted. 
1 56) Court erred in charging the jury as follows: (Tr., p. 

„ fol. 56. 

As the plaintiff is a trustee and insured the cotton for the benefit 
** of the railway companies, and has no separate claim of its own on 
„the property, it is only entitled to recover an amount equal to its 
‘¢ liability to the railroad companies, or in other words, a sum that 
mill make the railway companies whole for the cotton on which 
‘* they had issued bills of lading; so that if the market price of cot- 
** ton produces a 3 sum than the aggregate loss of the railway 
‘* companies (and 2, 670 bales at $50 per bale, if you should find that 
% was the number of bales and their value, produces an amount 
„ slightly in excess of the claims of the railroad 2 then 
„the plaintiffs recovery must be on the basis of the latter saum— 
e that is one that makes the railway companies whole. In no event 
‘* is the market value of the cotton to be increased, but it may be 
% reduced by the difference between the value and the amount which 
‘* will satisfy the just claims of the railway companies. What amount 
‘* of cotton was burned for which the railway companies had issued 
„ bills of lading and which was covered by the policies taken out 
‘* by the plaintiffs, the value of the same and the amount of just de- 
% mands of the railway companies against the plaintiff for the cotton 
go burned, are questions of fact to be determined by you.“ 

To which charge defendant excepted. 
op Fy 8258. erred in charging the jury as follows, to wit: 

„ p. 43, fol. 58. 

85 This suit is brought on a policy of insurance issued by the de- 
‘* fendant’s-company to the Union Compress Company to indemnify 
‘¢ the railroad — for the loss of cotton, or for cotton that 
| might be burned, after the railroad company issued its bills of 
=:  ** lading for it, and while it yet remained in the custody of the Com- 
press Company. Now, the Compress Company under its contract 
. % with the railroad company is bound to make good by insurance 
** to the railroad company any damages resulting to it from the loss 
‘* of cotton, which the Compress Company held for the railroad 
% company after the railroad company had issued its bills of lading | 
‘* therefor and notified it thereof.” i 

To which charge defendant duly excepted. | 4 

2lst. The Court erred in giving the following instruction to the 
jury, re 2 in that portion thereof which is italicised: (Tr., 
p. 43, fol. 59. 

Now, you have heard the testimony, gentlemen, with reference 
„to the situation under which this co was placed, and the 
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length of time it remained there. II you think there is no negli- 
** gence on the part of the railroad company” (referring to the M. 
& L. R. R. Co.), then you will find that the railroad company is . 
4% not-liable for the cotton. If you can say that that was a proper 
‘* place to store cotton, and that leaving a e way thereof not 
‘* exceeding four feet up and down, through which persons 
* at all hours of the day and night to the boat house and skiff ferry, 
and it being a dry season, with three or four thousand bales of 
** cotton stored there—then, if you say this is not negligence, you excuse 
e the railroad company, and to that extent will disallow the claim of the 
4% plaintiff. But, of you should so find, I would be much a 
** at your verdict, and would not be surprised if I should set tt aside; but 
4 J shall leave it for you to say.” 

To which instruction, and especially to the italicized portion 
thereof, defendant duly excepted. 


ARGUMENT. 


May tt please the Court: 

The questions presented by the record in this case, if not alto- : 
gether novel, at least arise under circumstances and in a form, 
which give to them a semblance of novelty. | 4 

The questions are important to insurers and insured; the amount 
at stake is a very considerable sum of money, as the liability of in- 
surers not parties to this action, arising out of the same loss, will 
be determined by the adjudication in this case. | 

While we trust that we may not exceed the bounds of moderation, 
in our 2 — of the time of the Court, we fear that in the pre- 
sentation of our views, we will not be able entirely to harmonize our of 
wish to be concise, with our duty to make a full exposition of the 

unds on which we seek a reversal of the judgment of the Court 


ow. 
Different assignments of error present substantially the same 
questions, and will, therefore, be argued together. 


J. 


Assignments 1, 2, 6, 6, 7, 8, 12, 13 and 14, involve the discussion of 
the questions, What does the policy of insuranoe mean? Is it in any 
way ambiguous? Is parol evidence admissible to explain it? 


The plaintiff in its complaint, is not content with the usual 
form of complaints in actions of this character, alleging the policy, . 
compliance with its terms by plaintiff, the insurable interest of 
plaintiff, the loss, the damage and refusal to pay. In addition to 
allegations of all the foregoing matters, and also of the fact of addi- 
tional insurance in other companies, the complaint contains aver- 
ments as follows: pages 5 and 6.) 


“ That at the time that said cotton came to the possession of the 
** plaintiff, it was engaged in the business of n at 
** its compress, in wn of Argenta, opposite Little and 
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on the north side of the Arkansas River, and that said cotton was 
„deposited with the plaintiff for compression by various owners 
thereof, who delivered the same at the sheds and yards, and adja- 
ent grounds in the said city of Little Rock, as described in said 
policy, with directions that the same should be transported to 
„ said compress by the plaintiff or some carrier employed for that 
„purpose by it; and that on the receipt of any bales of said cotton 
y by said plaintiff, it gave a receipt for the same to the owner thereof, 
and that, according to a custom known to said depositors, to the 


„ plaintiff, and to the St. Louis, Iron Mountain & Southern Railway, 
1 Co., and the Missouri Pacific Railway Co., of which it was a part, 


and the Little Rock & Memphis Railroad — , which were 
% common carriers, having and operating railroads of which both 
% Argenta and Little Rock were stations, said owners transferred 
% gaid receipts to either one or the other of said carriers, and re- 
‘* ceived from said carriers bills of lading for the transportation by 
‘* gaid carriers of said cotton to various places to which said cotton 
as then and there shipped by said owners, with an agreement 
‘* with said railroad companies, that said cotton should not be shipped 
until it had been compressed by the plaintiff. There was a stand- 
„ing and continuing agreement between said plaintiff and said rail- 
‘* way companies, that the plaintiff should proceed to compress said 


L  eotton, and all cotton thus received, and should insure the same, 


‘* after notice of the execution of said bills of lading by said railway 
‘* companies, against loss by fire during the time that said cotton 
‘* should be in the hands of the plaintiff for the purpose aforesaid, 
for a — averaging from sixty to sixty-five cents per bale, to be 
paid by said railway companies, respectively, when said cotton 
should be compressed and delivered to said railway companies on 
their cars at Argenta for transportation under said bills of lading, 
% at which time said carriers should surrender to plaintiff the said 
% receipts issued as aforesaid, at the time that said cotton was de- 
‘* posited with the plaintiff for compression by the owners, as above 
** stated; that all of said cotton was in the custody of plaintiff at the 
‘* time of said loss under and by virtue of said custom and agree- 
„ment, and that it was lost by the negligence of the servants, ts, 
and employees of said railway companies; and that since said loss 
‘* said St. Louis, Iron Mountain & Southern Railway Company has 
‘* been sued in this court by two of said consignees for the value of 
* part of said cotton above named, to wit, the York Manufacturing 
‘‘ Company and Hazard & Chapin; and said railroad company de- 
‘¢ fended said actions on the ground that said loss was not occasioned 
„ by the negligence of said railway company, or its servants and 
„employees, and on a trial of said first-named cause, it was adjudged 
‘* by this Court, that said York Manufacturing Company and said 
” Hasard and Chapin recover from said railway companies, the 
value of said cotton sued for as aforesaid, and that since said ad- 


‘* Court —_— said Little Rock & Memphis Railroad Company, 
‘* brought by the consignee of portions of said cotton, for the recov- 
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** ery of for the loss of said cotton by reason of the negli- 
** gence of said railroad company, which said suits are now pending 
% and undetermined. 

„On daid 14th day of November, 1887, the plaintiff had in its 
% possession, at its sheds and premises above mentioned, for pur- 
“6 of compression, a large amount of cotton, to wit, over 3,000 
1 bales; that of this number 2,700 bales of cotton were held by this 
‘¢ plaintiff for the St. Louis, Iron Mountain and Southern Railway 
% Company, and the Little Rock & Memphis Railroad —— 
% By said contract and agreement between ——_ and sai : 
roads, this plaintiff took out the policies of insurance above set 
‘* out, for the 22 of indemnifying this plaintiff against loss and 
1 liability, and the said railroad companies against loss and —— 
% by reason of the destruction of said cotton while it was being hel 
0 by plaintiff for purposes of compression. The St. Louis, Iron 
% Mountain & Southern Railway has been adjudged as aforesaid, 
1 to pay a sum of money, to wit, , and, in addition. has 
4% paid a still larger amount because of its liability for such | 
„ amounting in all up to this date to $72,209.58, and has made de- 
% mand therefor against the plaintiff for reimbursement of said 


losses. 


We moved to strike out the matter quoted, as immaterial 
and irrelevant (Tr., p. 16, fo. 15, and p. 22 fo. 23). The denial 
of this motion is our assignment of error. 


We also demurred to that matter, on the ground that the facts 
stated do not tend to constitute a cause of action (Tr., p. 17, fo. 16, 
and p. 20, fo. 22). The overruling of the demurrer constitates our 
second assignment. a 

On the trial plaintiff was permitted to introduce evidence tending 
to prove some of the allegations of that portion of its complaint. 
The admission of that evidence constitutes our Sth, 6th, 7th and 8th 


assignments. 

At the close of the testimony we asked of the Court i 
that, if given, rendered the previous rulings of the Court 
ing that portion of the complaint harmless to us. The refusal 
of those instructions constitutes our 12th, 13th and 14th assignments. 


The policy, as we have already shown, insured the plaintiff 
*‘ against all direct loss and damage by fire,” on cotton in bales, 
their own or held by them in trust or on commission,” while con- 


tained, etc., eto. (Tr., p. 7.) 


It will be seen that the complaint is brought, and the action was 
tried on the theory that the words their own, or held by them in 
trust or on commission ” in this policy of fire insurance, are the 
exact equivalent of the words ‘‘on account of whom it may concern” 
in a policy of marine insurance. 

Bat plaintiff in. error claims that these words have a well under- 
stood, well defined signification, and that 
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The beneficiaries under the policy, are the owners of 
the cotton; the possible interest of no common carrier 
is covered thereby ; the policy is not ambiguous, and 


parol testimony is inadmissible to aid in its in er- 
pretation. 


The law of marine insurance affords a very unsafe guide to the 
determination of rights under a policy of fire insurance. 

A party suing upon a marine policy, and imbibing his ideas of the 
law of representation and concealment solely from adjudications in 
fire cases, would meet with many embarrassments. An adjuster who 
should attempt to adjust and settle a tire loss on the basis of the 
law adapted to marine insurance would surely commit grievous 

errors. 

These contracts of insurance, generally designated as Fire and 
Marine, while they have some points in common, have a different 
ancestry; the law as to each is peculiar to itself; the points in which 
the contracts and the construction of them differ are nearly as num- 
erous as those in which they agree. | 

The term on account of whom it may concern is of American 
origin, originated in policies of marine insurance, and is still generally 
confined to such policies. In Massachusetts, and perhaps one or 
two other states, it has been to a limited extent engrafted on policies 
of fire insurance. 


Marine Insurance comes from the Civil Law, the rules of which 
to the present day, enter into the construction of its policies. 

Originally in England marine policies were frequently, if not 
commonly, issued in blank, leaving it to the person procuring the 
insurance to insert the name of such beneficiary as he pleased. 
When not in blank they were almost equally indefinite as to the 

identity of the assured. In 1705, during the reign of Anne, a 
common form of marine policy is given as follows: Dominion and 
Laws of the Sea, pub. London 1705, p. 660-3. 


‘¢ In the name of God, amen. A B of London, merchant, as well 
sin his own name as for and in the name and names of all and every 
** other person und persons, to whom the same doth, may or should ap- 
** nertain in part, or in all, doth make assurance, and causeth himself 
„ and them, and every one of them to be assured.” 


In England, at the present day, the issue of policies in blank is 
— a and the form of policies is, to a large extent, regulated 
y statute, yet the English policy of to-day in the respect now 
under consideration, except that Be it known that is substituted 
for ‘‘ In the name of God, amen,” is identical with that of the time 
of Queen Anne. (Newson’s Shipping and Marine Ins., p. 229.) 
The term ‘‘for account of whom it may concern” is yet a strap 
to English policies. It is the brief American substitute for the 
lines of the Queen Anne policy above quoted, which lines. were in 
themselves a declaration of the existing doctrine, that the person 
obtaining the insurance could fill in the name of the beneficiary at 
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his leisure, and that it was a matter which in no way concerned the 
insurer. | 

When the term for whom it may concern ” was first inserted in 
a policy of marine insurance, it is not easy exactly to determine, 
nor is it very material. 

In 1815 the Supreme Court of Massachusetts said of a policy to 
% A. B., Agent,” written in 1809, a policy written in the old form 
% as well in the plaintiff's own name as for and in the name and 
names of all and every other person or persons, to whom the same 
„ may appertain, etc., would have better expressed the intent of the 
parties. But that form has been disused in this State for twenty 
ears past and probably was not familiar to the broker nor to any 
% one of the parties concerned.” 

Davis v. Boardman, 12 Mass., 85. 

In answer to a bill in chancery, the Boston Marine Ins. Co. as- 
serted that the old form was abandoned by Boston companies at 
least a year prior to 1800. 

raves v. Boston Mar. Ins. Co., 2 Cranch., 419. 

The old form 2 in New York in 1801 in Lawrence v. Leber, 
2 Caines, 206, and in the Sap. Court of the United States, in 1809, 
in Hodgson v. Marine Ins. Co., 5 Cranch., 100. 

The present substitute appears in a policy issued at Providence, 
R. I., in February, 1814, in report of Seamans v. Loring, 1 Mason, 
120, and it may possibly appear in earlier cases. It attracted no 
particular notice and was the cause of no especial discussion. It 
was merely a substitute for a more — form of expression, 
rights under which had been frequently adjudicated, and all the old 
cases were precisely applicable to the new form. 


As under the common law an interest in the thing insured was not 
necessary to a recovery on a policy of marine insurance, it was so im- 
material for whom the insurance was intended, that the policies were 
issued in blank, to be filled by the broker or other person with the 
name of the party intended to be benefited, so under the English 
clause after the statute prohibiting wagering policies, it was held that 
the only questions to be determined were, who were the persons in- 

' tended to be benefited by the persons procuring, the insurance and 
did such persons have an insurable interest. 1 Arnould on Ins., 
111. Almost any possible interest may be covered by that clause. 
In fact, it is as liberally construed as the blank policies, of 
which it is an outgrowth, with the single exception that some kind 
of interest must be proven as a basis of recovery. The rules for 
the construction of policies ‘‘for whom it may concern” are pre- 
cisely the same. Adijudications upon policies as well in his own 
name, etc.,” are authority: upon questions arising under policies 
‘* for whom it may concern.” | 

Thus the early cases of Seaman v. Loring, 1 Mason, 128, and 
Buck v. Chesapeake Ins. Oo., 1 Pet., 151, as to policies for whom it 
may concern, were entirely by the prior adjudications under 
Age form of policy, without a question by Court or Counsel of 


We see then that marine insurance, for whom it may concern ” 
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eas it exists at the present day is the natural outgrowth of a loose sys- 
tem of underwriting, which originated at a tinie when the business 
itself was looked upon as little different from gambling, and when, 
in fact, it was to a very great extent neither less nor more 
wagering. 
ut the business of fire insurance has no such history. It dad its 
origin under the common law, in 1667, after the great fire in London, 
and from its inception was strictly a contract of indemnity. Durin 
the first seventy-nine years of its existence the Courts of Englan 
upheld the validity of wager policies of marine insurance. While 
the statute prohibiting wager policies of marine insurance was 
in 1736, no such ‘statute applicable to fire insurance was 
until 1774. 
Yet before that time Lord Chancellor King and Lord Chancellor 
Hardwicke had recorded their opinions, that on a policy of fire 
insurance there could be no recovery without proof of interest. 


4 Bro., P. C. 431, Ed. Toml. 
Sadlers Comp. v. Badcock, 2 Atkyns 554. 
Ellis on Ins., 21-22. 


There is no warrant from the common law for wager policies of 
fire insurance. (Wood on Ins., 337.) 

From the inception of the business, the personality of the assured 
has been a prominent matter for consideration, and the moral 
risk” has been deemed a matter of the utmost importance. ‘‘ A 
marine policy is most commonly general in its terms, comprehending * 
in its indemnity all who are interested in the subject of insurance; 
while the fire policy limits its protection to those who are specially 
named in it.” (Flander's Fire Ins., p. 82.) 

Although by the custom of marine insurance policies are trans- 
ferable freely with bills of lading, yet policies of fre insurance have 
never been so regarded, and the interest in them cannot be trans- 
fered from one to another without the consent of the office.” (Angell 
on Fire Ins., Sec. 11.) ‘ 

With this wide difference in the history and customs of marine 
and fire insurance it is not surprising to find in the adjudications 
concerning the latter, that the question ‘‘who was the assured” assumes 
a prominence that it does not attain under policies of marine insur- 
ance. 

An insurance on “ goods, their own or held by them in trust or 
on commission” is of Am arican origin, and was an innovation on the 


x 
5 


accustomed manner of doing a fire insurance businesss. The form "a 
probably made its appearance in policies some years before it appears = 


in the reports. | 

The earliest case in which any question arose 8 its effeot 5 
was Parks v. The General Interest Assurance Oo., 5 Pick., 37, de- 1 
cided in the year 1827. Owing to the stipulation under which it 
was submitted, the case is of little importance. The insured, a 
commission merchant, took out insurance in that form, —— 
to the company that he was in the habit of making advances on 
consignments, and wished to obtain the Boliey to protect himself 
against loss on such advances. By stipulation the representation 
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was made part of the case, and was to be considered in connection 


with the policy, for the purpose of ascertaining the true meaning 
and — 2 of the contract. The question was whether the 
insurdnce covered the interests of the owners. The Court held that 
under the representation made part of the case, the policy covered 
only the interest of the assured to the extent of his advances, and 
expressly disclaimed an intention to pass upon the question, whether 
such representations would have been admissible in evidence, ex- 
t by agreement of parties. 

a 1828 this form of insurance was considered with relation to its 
validity and effect, and the doctrine established which has ever since 
been recognized as governing that class of contracts. 


De Forest v. Fulton Fire Ins. Co., 1 Hall, N. T., 134. 


The general form of the English marine policy ‘‘as well in his 
own name as for and in the name of” etc., etc., and its American 
prototype “for whom it may concern” had been upheld on the 
ground of a supposed personal relation of agent and principal be- 
tween the person procuring, the insurance and those for whose benefit 
the insurance is intended—a relation arising out of a contract ex- 
press or implied between the parties. The agent need never have 
seen the subject of insurance. In fact it was commonly taken out 
by an insurance broker, and frequently on a ship at sea or on goods 
at the antipodes. Any one with express authority might procure 
such insurance, but authority would not be implied to every one; 
e. g., not to a ship's husband on behalf of the owners; nor to a ship 
master on behalf of the owners of freight; nor to a part owner on be- 
half of a co-owner. 


1 Parsons Mar. Ins., 49. 


The authority of the bailee to insure goods held in trust or on 
commission — by the —— De — v. — Ins. Oo. based 
on no personal contractual relation between n procuring 
the insurance and the intended beneficiaries. | The right to effect 
such insurance attaches to, and is inseparable from, the possession 
of the goods by the person procuring the insurance. The rightfal 


possession of the bailee gives him the privilege, while it does not 1 
— Je goods while in his hands : 


an absolute duty, to protect the 
and for the benefit of the owner, by the ordinary precaution of insur- 
—— It is a privilege based on the possession of the goods, 
and has never been held to protect the interest of any but the bailee 


effecting the insurance, and that of the legal owner of the 


The possession which gives this right to insure to the bailee is not 
necessarily the actual custody of the goods. He may have them 
stored in some other person s warehouse and still have the right to 
insure them. The right to procure a policy of marine insurance for 
whom it may concern, rests upon the personal relation of the agent 
to his principal. The right to procure a policy of fire insurance on 
e his own or held by him in trust, grows out of the relation 

of the bailee to the goods which some one else owns. 7 
As —— of the subject of insurance adds nothing to the 
right to procure a policy for whom it may concern so express au- 
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or. on commission may 


“burned or held any of it on commission. 


be enforced for the benefit of the owner of the pro 
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thority from the owner adds nothing to the right, derived from pos- 
session of the ‘property, to insure goods held in trust. As the latter 
form is dependant for its existence on possession by the bailee, it 
necessarily follows that one bailee cannot procure such insurance 
for the benefit of another bailee. The insurable interest of each 
being derived from possession, it could not exist in both at the 
same time. : 
Insurance in this form has invariably been held to insure—first, 


‘the bailee to the extent of his liens or advances, and second, the 


owner of the goods. The varied interests in goods which may exist 
without property therein, have never been held covered by the form 


of insurance under consideration. 


the words their own” and the words 
eliminated, as it is an established fact 
that the Union Compress Company neither owned any of the cotton 
For all purposes of 
this case the insurance was upon cotton in bales held in trust by the 
Union Compress Co9, at the place designated in the policy. 

That the words “in trust” have not a technical meaning is 
admitted. 

The trust referred to is not of the kind usually treated of in works 
on Trusts and Trustees. 

The words, held in trust by them are defined as goods of which 
they had the care and custody, intrusted to them as representatives 
of others, and for which they are responsible to the owner. 


Stillwell v. Staples, 19 N. Y., 401. 
Waring v. Indemnity Ins. Co., 45 N. Y., 606. 


Of late years policies on goods held in trust and on commission 
have become very common. The Courts of the United States, of 
very many states, and of England and the English colonies have 
been called upon to interpret them, and we do not think it will be 
possible to find any case in which it has been held that any person 
other than the owner of the legal title to the goods at the time of 
loss, was the beneficiary under such a policy—except that the in- 
— himself is a beneficiary to the extent of his advances or legal 

arges. 

Mr. Woods, in his discussion of this subject, continually alludes 
to the owner and never to any one else as the beneficiary under such 
policies, thus (I Woods on Ins., p. 668) ‘‘the cases have gone to the 
5 extreme length of holding that any person lawfully in possession 
„of the property muy insure the property in his own name for the 
% benefit of the owner * * and may recover as trustee for the 
‘* real owner, etc.” And again on same page a policy drawn so as 
‘* to cover property held in trust,’ and with the evident — ge of 
‘‘ covering interests other than those of the assured himself, may 

» ete. 
And on pp. 669 and 670 In such cases the terms held in trust’ or 
% ‘on commission’ and kindred terms, in a policy to an t, factor 
or the like, have been held as giving to the owner of the property 
‘* the right to take the place of the assured,” eto., etc. 
And on pp. 671-672, ‘‘ It may sometimes be quite important in 


In this particular polic 
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tablished only by evidence. But evidence can go no farther. 


THE 


% determining whether goods are held ‘in trust’ within the meani 
„of the term to look at the real understanding of the parties 

e their real legal relation: in a word, whether the assured holds the 
% posttion of trustee or purchaser of the property. This will de- 


% pend upon the question whether the owner has a right to require 


‘* the re-delivery of the property itself,” etc. , etc. 

It was said b 
house Co., 95 U. S., 543. 

It is undoubtedly the law that wharfingers, warebousemen and 
% commission merchants having goods in their ion may in- 
‘¢ sure them in their own names, and, in case of loss, may recover 
„the fall amount of insurance, for the satisfaction of their own 
4% claims first, and hold the residue for the owners. Such insurance 
‘* is not unusual, even when not ordered by the owners of goods, and 
** when so made tt enures to their benefit.” | 

In London & Northwestern Railway Co. v. Glyn, (1 Ell. & Ell., 
452) and quoted with approval in above case, on p. 545, the Caqurt 
of Queen’s Bench held that the insured under such policy was a 
trustee for the owners. 

In 2 8 — — Fund Ins. Nem 16 —— 131, the Court 
says: Tho plaintiff's policies upon the Watch Company's property 
* — the ordinary case of insurance by a factor, of — in his 
‘* possession belonging to another person. Such insurance either 
4% directly or indirectly enures to the benefit of the owner. In this 
‘* case the insurance was directly for the benefit of the owner as the 
„ factors had no charges or liens upon the goods.” | 

And to same effect are 

Siter v. Morrs, 13 Pa. St., 218. 

Lee v. How. Fire Ins. Co., 11 Cush., 324. 
Phoenix Ins. Co. v. Favorite, 49 III., 259. 
Home Ins. Co. v. Favorite, 46 III., 370. 
Budelman v. Powell, 10 Mo. Ap., 280. 
Thomas v. Cummiskey, 108 Pa. St., 361. 


The policy is without ambiguity, and no evidence 
was admissible to prove that railroad companies, and 


not the owners of the cotton were intended as bene- . 


ficiaries. 

The subject matter of the insurance is definitely described. It 
was all the cotton held by the Union Compress Company in trust, at 
the place designated in the policy. We have shown by an unbroken 
series of decisions that the term in trust has acquired an estab- 
lished definition, in view of which contracts of insurance are entered 
into. Itis held by the Courts, and is known to factors, carriers, 
and other bailees, that the beneficiary of such insurance is the owner 
of the goods. There is nothing then ambiguous about the policies, 
which calls for any — whatever. 

True, the amount of cotton that was on the premises, its value 
and the names of the owners are not specified, and they can be es- 


this Court in Home Ins. Co. v. Baltimore Ware- . 
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“% Blanket and floating policies are sometimes issued to factors or 
* to warehousemen, intended only to cover margins uninsured by 
other policies, or to cover nothing more than the limited interest 
% which the factor or warehouseman may have in the property 
„ which he has in charge. In those cases as in all others, the sub- 
‘ ject of the insurance, its nature and its extent are to be ascertained 
from the words of the contract which the parties have made. 

It is as true of policies of insurance as it is of other contracts, 
te that except when the language is ambiguous, the intention of the 
parties is to be gathered from the policies alone. There are cases 
sin which resort may be had to parol evidence to ascertain the sub- 
‘* ject insured, but they are cases of latent — So in the 
‘¢ construction of other contracts parol evidence is admissible to ex- 
„plain such ambiguities. In this particular the rule for the con- 
‘¢ struction of all written contracts is the same. Lord Mansfield 
‘* gaid long ago that Courts are always reluctant to go out of a policy 
4 for evidence respecting its meaning, and so are the authorities 
generally. It is no exception to the rule, that when a policy is 
c taken out expressly for or on account of the owner of the sub- 
% ject insured, or on account of whomsoever it may concern,” evi- 
% dence beyond the policy is received to show who are the owners, 
% and who were intended to be insured thereby. In such cases the 
‘* words of the policy fail to designate the real party to the contract, 
4 and, therefore, unless resort is had to extrinsic evidence there is 
0 no contract at all: : 


Home Ins. Co. v. Balt Warehouse Oo., 93 U. S., 541. 


The attempt to prove in an action for the enforcementof a policy, 
and not for its reformation, that the parties intended to enter into 
a contract different from that which the words of the contract im- 
port, is clearly inadmissible. 

It was so held in cases arising out of policies of insurance in 


Lamott v. H. R. Mat. Ins. Co., 17 N. T., 199—note. 
Ewer v. Wash Ins. Oo., 16 Pick., 502. 
Finney v. B. C. Ins. Co., 8 Metc. (Mass), 348. 

‘ Lippincott v. La. Ins. Co., 2 La. (O. 8.), 399. 

ä III. Mut. F. Ins. Co. v. O' Neill, 13 III., 89. 
Holmes v. Charleston M. F. Ins. Oo., 10 Metc., 211, 43 Am. 
Dec., 428. 

Oheriot v. Barker, 2 John, 316, 3 Am. Deo., 437. 


And when, as in this case, words in a policy have received a ju- 
dicial interpretation, parol evidence is not admissible to show that 
the words were used by the parties with an intent different from the 
legal construction of the words used. 

t was said by Bosworth, J., in Bargett v. Orient Mut. Ins. Oo., 
3 Bos., 397, Independent of other objections to the evidence 
offered to show the meaning of the words ‘ free from average,’ it is 
sufficient to say that evidence of such a character is not admissible 
for the purpose of attaching to those words, when forming part of a 
written contract, a meaning in conflict with or variant from that 
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given to them by adjudged cases, by which theirmeaning in recisely 


such contracts has been determin 


The attempt to prove an intention differing from that which the 
words · bf the policy import, has been frequently a matter of adjudi- 
cation, and the adjudications are harmonious. Such attempt does 
not meet the approval of and is not sanctioned by the Courts. 

Thus, in Connecticut, where a policy was issued to trustees of an 
insolvent railroad company on property of the company, it was held 
that evidence was inadmissible of an intent that the insurance should 
cover a personal interest of the assured arising out of a lien on the 
insured premises. 

Bishop v. Clay Ins. Co., 45 Conn., 455. 


And in Alabama where the children of the assured were named as 
beneficiaries in a policy of life insurance, it was held incompetent 
to prove by parol an intention to include a grand child. 


Russell v. Russell, 64 Ala., 500. ) 


And in Maine where a life policy was made payable to the widow 
of assured, it was held incompetent to prove that a woman with 
whom he had cohabited for many years, but who was not his wife, 
was the person intended. 


Bolton v. Bolton, 73 Me., 399. 


And in Massachusetts under a policy of marine insurance on ad- 
vances, it was held incompetent to prove an agreement and intention 
to insure ‘‘ out fits” as well. 


Burnham v. Boston Mar. Ins. Co., 139 Mass., 399. 


And where cattle were insured from damage by a sea, it was 
held in New York incompetent to prove an intent that those words 
apply only to shipments on deck. 


Snowden v. Guion, 101 N. Y., 459. 


_ So where a life policy was payable to the personal representatives 
of assured, held in North Carolina, that it — incompetent to 
an intention that the payment was to be to certain of the children. 


Elliott v. Whedbee, 94 N. C., 115. 


Applying these principles to the language of the policy in question, 
and we having already seen that insurance on — beld in trust, is 
an insurance for the benefit of the owners of the goods, it would 
seem necessarily to follow that evidence of an intention to effect the 
insurance for the benefit of one who was not the owner of the 
is inadmissible. Far from explaining the policy, it would contra- 
dict it. Evidence as to who are the owners of the goods is admissi- 
— — explanatory. It is in harmony with the policy and makes 
it e ve. 
In Elliott v. Whedbee, supra, it was com t and necessary 

evidence to identify the persons who were payees of — 
under the designation personab representatives of the 


and was a paint in ju t. 1 
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but it was incompetent to — that persons who were not personal 
representatives were intended to be payees. 

Bolton v. Bolton, it was competent to prove who was the widow 
designated as payee—incompetent to prove that a woman other 
than the widow was intended. 

In Russell v. Russell, the children of the assured who were bene- 
ficiaries could be identified by evidence, proof of an intention to in- 
clude one who was not one of the children was inadmissible. 

In this case it is relevant to prove who were the owners of the 
cotton—the beneficiaries of these policies; it is incompetent to prove 
that a railroad corporation, not au owner of the cotton was intended 
as the beneficiary. Such proof would make a contract for the in- 
surance company which it never executed; a contract imposing a 
more onerous liability than by its policy it assumed; a contract 
which would deprive it of the valuable right of recourse upon the 
carrier by whose vegligence the loss occurred. 

We have said that the words of the policy are free from ambiguity 
— to ag subject of the insurance and the parties to be benefited 

ereby. 

In this case, there is no question that all the cotton held by the 
Compress Company at the place named in the policy was insured, but 
there has been some difference of opinion, whether like words nec- 
essarily import an insurance of all the goods which answer to the 
description, or whether the bailee may not show that it was his in- 
tention to insure the goods of some of his customers, and that he 
did not intend to insure for others. 

In Lee v. Adsit, 37 N. Y., 83, the Court expressed its opinion 
obiter, that in a suit on the policy in a case where a factor had like 
goods belonging to different owners, it would be competent to prove 
that it was intended that the policy should protect only the goods of 
particular owners. 

It was not an action against an insurance company, but inst 
a factor who had collected insurance on goods, his own, or held by 
him in trust, etc., and was brought by the owner of some of the 
property destroyed for his share of the proceeds, and the decision 
went, upon the ground that whatever might be the rule in an action 
on the policy, in an action between third parties evidence was ad- 
missible to show the real intent, though in contradiction of the policy. 

In Snow v. Carr, 61 Ala., 367, which was (as was the case of 
Lee v. Adsit, 37 N. Y., supra) an action brought by an owner of 
goods against a bailee, for a portion of the insurance received by 
the latter on goods held in trust, it was held that it was not error to 
admit parol evidence of the intent of the insured as to which of the 
various owners of goods in his possession, were to be covered by 
the policy. The case refers to a previous case of Snow v. Stontz, 
which also was not an action on the policy, in which it was held 
error to reject such evidence. We do not find the latter case 


reported. 

The Supreme Court of Alabama, without alluding to the grounds 
of the decision of Lee v. Adsit, follows that case. 

The question of ambiguity of these words ‘‘ their own, or held by 
them in trust,” was directly broughtin question, before the Courts of 
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Maryland, under circumstances that necessitated the application of 
the same rules of construction as if the action had been brought on 
the policy containing them. 

Hough v. People's Fire Ins. Co., 36 Md., 398. 


The case is interesting and iustractive. It is noteworthy as being 
the first case in which the question came squarely bofore the Court, 
whether an insurance of this kiud covered all the s to which 
the description of the property insured was applicable, and whether 
it was competent to show an intent different from the intent which 
was the legal conclusion from the language of the contract. It was 
a case in which a very considerable amount of money was involved, 
was thoroughly aud ably argued on both sides by the best legal talent 
of Maryland, and the decision of the Court appears to have been 
rendered only after careful consideration of all points in issue. The 
case arose out of the same state of facts as. appeared in the case of 
Home Ins. Oo. v. Balt. Warehouse Oo., reported in 93 U. S., 527, 
and is in fact in all essential particulars one of the branches of that 
case. The facts and issues as presented to the Maryland Oourt 
were as follows: On June Alst, 1870, the People’s Fire Ins. Co. in- 
sured Hough Clendening & Co., against loss or damage by fire to 
the amount of $1,400 on fifteen bales of cotton stored in warehouse 
of Baltimore Warehouse Co. Loss payable to Biltimore Warehouse 
Co., which, as the evidence showed, had made advances. On June 
27th, 1870, a like policy was issued by same company to same as- 
sured, payable as above, for $1,100 on thirteen bales of cotton 
stored as above. 

On December 7th, 1869, the Home Insurance Company had issued 
its policy to the Baltimore Warehouse Company insuring them to 
the amount of $20,000 on merchandise, their own, or held by them 
in trust, or in which they have an interest or liability, stored as 
described in foregoing policies. 

On October 29th, 1869, the Associated Fireman’s Ins. Co. had 
issued to the Baltimore Warehouse Company, a similar policy to 
the last foregoing in the sum of ten thousand dollars. 

All four policies above named were in force at the time of the fire. 

One of the defences of the People’s Fire Ins. Company to this. 
action in the Maryland Court, was that the last two policies above 
named, were contributory policies, and that The People’s Co. was 
liable, if at all, only for its proportion of the loss. | 

It seemed to be conceded by plaintiff, that the policies in ques- 
tion, on their face, sustained the claim of defence which was made, 
and that it devolved upon him affirmatively to rebut it. This, he 
attempted to do by offer of testimony from competent witnesses on 
the stand, to the effect that the last two 5 — nhove named, were 
not intended to cover any of the goods of Hough Clendenning & Oo., 


or any interest of theirs. The evidence was excluded by the nisi 
prius Court. 

Evidence was offered by competent witnesses to prove express 
notice to Hough Clendening & Co. by the Baltimore Warehouse 
Company that the latter would not insure the cotton of the former, 
and they must insure it for themselves. 
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The proffered evidence was excluded. 

Also evidence was tendered of competent witnesses that at the 
time the last two policies (above named, prior in point of time) were 
taken out, the Baltimore Warehouse Company notified the insur- 
ers that the insurance desired was to cover cotton only not covered 
by — taken out by depositors. 

he proffered evidence was excluded. 

In the Court of Appeals the rulings of the nisi prius Court were 

in all respects sustained, that Court holding that where a 


contract is reduced to writing and is concluded in plain and unam- 


biguous language, Courts must look to it alone to find the intention 
— meaning of the parties, and parol proof is inadmissible. Also 
that the last two policies above named were free from ambiguity, 
and that proof of an intent different from that which was to 

drawn from their language was inadmissible. Held also that the 
last two policies above named attached by their terms to all the 
goods held in trust by assured in the place named and were con- 


_ tributory to the two policies first above named. 


This case was decided in 1872. In 1876 this Court was called 
upon to determine the respective liabilities arising from the same 
loss, and under similar conditions of insurance. And this Court 
held that the proper construction of the language of the Home 
Insurance Company ‘‘on merchandise, their own or held by 
them in trust, or in which they have an interest or liability, 
contained in,” etc., was definite as to the property insured. 
The Court says There is nothing ambiguous in the description of 
‘* the subject insured. It is as broad as possible. The subject was 
„% merchandise stored or contained in a warehouse. It was not 
merely an interest in that merchandise. The merchandise of the 
0 warehouse company, owned by them, was covered, if any they 
„had. So was the merchandise in the warehouse in which the 
% have an interest or liability. And so was any merchandise whi 

‘* they held in trust.” And it was further held that by force of the 
language in the policies the said policy of the Home Ins. Co. and 
the policies of the People’s Co. before mentioned, and other like 
policies were contributorv. 


Home Ins. Co. v. Balt. Warehouse Co., 93 U. S., 542. 


In the later case of Lucas v. Insurance Company, decided by the 
of West Virginia in 1883—the Court 
obiter sad: In the Alabama case (Snow v. Carr), the Court also 
permitted — evidence to be heard on the question what goods 
ere intended to be included in the phrase, ‘their own or held in 
trust. In this respect this case is in conflict with the Maryland 
‘ decision (Hough et al. v. People’s Fire Ins. Co.), and although 
‘* the determination of the case before us would not be affected 
‘* whether we follow the rule laid down in the Maryland case or in the 
% Alabama case, yet I will say that it does seem to me that the rule 
„laid down in the Maryland case is the only safe one. 
IL cannot see how we can hold words constantly used in policies, 


‘** and which have received a uniform and certain construction as am- 
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oa biguous, or how we can permit any parol evidence to be heard in 
putting a construction on such words.” 


yet Lucas v. Ins. Co., 23 West Va., 274. 


| In that case it was held that by the terms of the policy an insur- 
5 ance to a music dealer on his stock, his own or held by him in trust 
| or on commission, was ex vi fermini an insurance for the benefit of 
* the owner, on a piano left with the assured to be forwarded to New 
York for repairs. 
| Upon the only point as to which it has ever been intimated that 
these policies are ambiguous, we submit that the great weight of 
15 authority determines them to be absolutely without ambiguity. 

As to the parties beneficially interested in these policies, there 
never has been any difference of opinion which has received judicial 
expression. The language of the Courts and text writers is uni- 
formly the same, the owners of the goods are the beneficiaries of the 
insurance. : 


the doctrine on which we rely. They affirm the principle that a 
policy on goods held in trast is essentially different in its nature and 
results, from one for whom it may concern. The distinction drawn 


i 
{ 
We submit that these cases fully sustain and to the utmost limit, 
| is the more marked, because the leading case in the United States, 


N as to the construction of policies for whom it may concern arose in 
4 the same Oourt which decided Hough v. People's Ins. Co. We 
. refer to Newson v. Douglas, 7 Harris & J., 450, on which the Court 


of A = of Maryland in 1826 construed such a poli recisel 
as if K had been written in the old Baglish firm au well for himeelf 


as all others” &o,, and held that a policy for whom it may concern; 
applies to the interest of the parties, and only them, for whom it is 
intended by the person who effects the insurance. But testimony 
as to the intention of the person who effected the insurance was the 
exact testimony which was rejected as incompetent under a policy 
on goods held in trust, in Hough v. People’s Fire Ins. Co. 


| Our argument thus far has been as to the effect of the language 
| d their own and held by them in trust,” etc., without reference to 
a. qualification of such words by other —— of the policy. It is 
| manifest that there might be such additional used as would 
| import to those words a signification enti ifferent from that 


which, standing alone, they import. For example, the words ‘‘ loss 
payable to A. B. on his interest as chattel mortgagee, which interest 
2 only is covered by this insurance” would, without doubt, exclade 
the owner from participating in the results of the insurance. In 
this policy, however, the additional language used is such as to con- 
firm the natural and legal signification of the words used and to 
demonstrate that the parties contracted with reference to that very 


A special provision in this policy, which does not occar in the 
— ted blanks of policies, and which has ex industria been 
in is the following it is agreed and understood to be 

a condition of this insurance this policy shall not apply to or 
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cover any cotton which may at the time of loss be covered in whole 
or in part by a marine policy, and it is further agreed to be a con- 
dition of this policy that only actual psyment by baak check or 
otherwise for cotton purchased, shall constitate delivery of cotton 
from the seller to the buyer, * * * * and itis further agreed 
‘that: tickets, checks or receipts delivered to bearer shal! not be 
considered a3 evidence of owuership.“ 
This provision, so far as it relates to the consequences of obtain- 
ing marine insurance, is not, under our construction of that provis- 


ion, especially significant. As will be seen hereafter, we claim that · 


marine insurance taken out by the owners avoids the policy, whether 
the policy be for the benefit of the owners or the railroads. 

The plaintiff below, however, claimed that marine insurance taken 
out by the owners does not affect this policy if taken for the benefit 
of the railroads. 

If that claim be valid, then the clause as to marine insurance be- 
comes of itself a very efficient argument against the position that the 
policy wus issued for the benefit of the railroads. On this question 
the argument trenches on another point in the case. It is sufficient 
to say at present that there was no probability of a carrier by land tak- 
ing out an insurance on goods to be carried by water, and that ex necess- 
itate the marine policies referred to were to be taken by others than 
the railroads. The claim then of the plaintiff below is, that the evi- 
dence admitted by the Court to the effect that railroad companies 
were beneficiaries, had also the effect to emasculate the clause 
concerning marine insurance, or, in other words, that the ruling of 
the Court below permitted the plaintiff in that Court to introduce 
evidence dehors this insurance contract, the effect of which was to 
destroy all significance of a provision inserted ex industria therein. 
We submit that the claim of the plaintiff is demonstrative of the 
error of the Court in admitting the evidence. 

The other provisions as to what should constitute change of own- 
ership of the cotton, and in what manner it should be evidenced are 
full of meaning if we consider that the persons to be benefited 
in case of loss were those who owned the cotton. They were wise and 
prudent provisions to prevent litigation, to enable the company in 
case of loss to — legal evidence of the ownership of the cotton 
at that time, and to pay the loss to, or on behalf of the persons en- 
titled thereto. But if we suppose this contract was intended for the 
benefit of the R. R. Co.'s, then all these provisions as to the ownership 
of the cotton become at once without any materiality whatever. 
In the settlement of any liability which might be incurred on ac- 
count of the fire by the R. R. Co., these provisions would have as 
much and as little influence as a chapter in Deuteronomy. 

Again, it is provided with respect to proofs of loss (Tr., p. 14), 
that ‘‘ In case of loss on property held in trust or on. commission, 
or if the interest of the assured be other than the entire and sole 
„ ownership, the names of the respective owners shall be set forth 
‘* together with their respective interests therein.” 

If a railroad company were the beneficiary of the policy, it is not 
easy to appreciate the value to the company of information as to the 
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owners of the cotton. There is no provision that the company shall 
be informed of the name of the carrier interested. | 

As in the policy under review in Home Ins. Co. v. Balt. Ware- 
housa Oo., this insurance is on property and not on an interest in prop- 
erty. Like that, this policy contains the provision that in case of loss 
or 22 to the properly insured the company may replace the articles 
8 or — with others of the same kind aiid quality. (Tr., p. 

„line 9. 


The policy also contains a clause providing for subrogation in | 


case loss is caused by negligence of any person or corporation. 
(Tr., p. 10 and 11.) 

The whole tenor of the policy from beginning to end fortifies the 
definition we claim for the words ‘‘ their own or held by them in 


at. 

The full bearing of some of the clauses we have cited will appear 
in a discussion of the evidence as a whole, and such discussion 
would not be pertinent to the assignments of error now under consid- 
eration. 

If then we are correct in these positions, the matter contained in 
the complaint, to which we have excepted, was immaterial and ir- 
relevant, and should have been stricken out; it did not tend to con- 
stitute a cause of action against us, and our demurrer should have 
been sustained; it was incompetent to prove the facts alleged, and 
our objection to evidence should have been sustained. The instruc- 
tions asked by us correctly stated the law, and should have been 
given. 7 


II. 


The assignments of error to which we next invite the attention of 
the Court are intimately connected with those we have just sub- 


mitted. The assignments are those numbered 15,18, 19 and 20, and 


relate to the charge of the Court. Assignment 15 is of error in re- 


fusal to instruct and the other three of errors in instructions given. 
The portions of the charge excepted to are hereinbefore set out in 


full. 
The Court ch the jury without any qualification whatever, 
that on the day of the fire the plaintiff below held $142,500 of in- 
surance, including that in this policy, in trust to indemnify the 
railway companies against loss or — by 
which they had issued their bills of lading and which was in the 
place described in the policy. It refused to instruct that the issue 
of bills of lading constituted change of possession under our policy. 

The instruction given involved several distinct matters. It was 
a declaration 

Ist. That the policy sued on was to protect property held by the 
assured in trust for the railroad companies. 

2nd. That all the cotton, which was at the time of the fire cov- 
ered by bills of lading of the railroad companies, and was stored at 
the place described in the policy, was covered by the policy. 

3rd. That all such cotton was held by the plaintiff below at the 
time of the fire. 
All three of the above matters were matters in issue, were the 
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most material matters in the case, and in taking them from the jury 
the Court virtually took the whole case from the jury. 

If we are correct in the assignments of error already argued, un- 
der a proper construction of the policy according to its terms, the 
beneficiary thereof could be none other than the owners of the cotton, 
and the instructions were erroneous. 

If we are not sustained in those assignments of error, then the 
instructions as to all three of the matters above enumerated were 
upon questions of mingled fact and law. : 

Our p now is, treating them as questions the solution of 
which might be aided by evidence, to demonstrate that in the light 
of the facts proven by plaintiff as part of his case, the instructions 
are still erroneous. 


Under the evidencs the railroad companies were not 
and could not be the beneficiaries of the insurance. 


Ist. This cotton policy which was put in evidence contains an 
unusual and prominent feature, which is irreconcilable with any 
intent to insure a carrier against a loss caused by its own negligence. 
1 a fire insurance policy runs against all loss or damage 

y fire.” | 


May on Insurance, pp. 733 and 737. 
Angell on Ins., Appendix, pp. iv, vi. 
Hammond on Ins., pp. 171, 173. 


But the policy in question is against all direct loss or damage 
by fire. (Tr., p. 7, top.) 

The evidence discloses the fact that all of the bills of — 
issued by the railroad companies provided that the carrier shoul 
be exempt from loss or damage by fire. (Tr., p. 24, line 4; p. 26, 
J. 10; and p. 28,1. 9.) The only interest, then, which the common 
carrier in this cotton, was a contingent interest, arising from 
_ ita liability for damages for loss by a fire, octurring through his 
own negligence. 

Now, a direct loss or damage by fire is a loss which immediately 
happens by reason of the bare fact that the are burned. 

e interest of the railroad companies to have been in- 
sured was not such as could possibly have sustained any direct loss 
by = — direct interest is one which is certain, and not contingent 
or dou . 


Lewis v. Post, 1 Ala., 72. 


One of the synonyms for direct,” as given by Webster, is im- 
mediate,” and in New York, under the statute concerning evidence, 
it became necessary to determine whether one, who would be a dis- 
tributee of an estate, was one for whose ‘‘immediate benefit” an 
action brought by the administratrix was prosecuted. It was held 
that though eventually the distributee might reap a benefit from 
the successful — — of the action, he was not one for whose 
immediate benefit the action was prosecuted. 


Butler v. Patterson, 13 N. Y., 294. 
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Now, in the case at bar, the possible loss to the carrier by the 
— of the goods was by no means direct in any sense of 

e term. a 

It was remote, contingent and conditional. The fire alone could 
not inflict any loss. Whether the carrier would suffer loss would de- 
pend on at least three other contingencies: a 

Ist. Whether or not the negligence of the carrier caused the loss. 

2nd. Whether the owner would be able to prove negligence on 
the part of the carrier. 

8rd. Whether the owner was innocent of contributory negligence. 

And we may add a fourth one, to wit: Whether the owner makes 
a claim for loss against the carrier within the statute of limitations. 

All four of thesé contingencies should, and the last three of them 
must, be resolved. against the carrier, before any loss can come to 
him. If loss does come, the proximate cause thereof is not the fire, 
but his own negligence; the loss to him results from carelessness. 

To the owner of goods a loss occurs immediately upon their de- 
struction. If the cause be fire, that is the proximate cause-of loss to 
him, because the loss would be the same, whether the fire be accidental 
or caused by negligence, or design, or be as in case of lightning, an 
act of God. It matters not to the owner, in whose possession the 
goods may be when burned. His loss is immediate upon their de- 
struction. It arises directly from their destruction. It is a direct 
loss by fire. 

Not so with the carriers who come to the front in this action. As 


they have no property in the goods, the destruction of them does 
not necessarily affect them. If they have possession of the goods 
at the time of the loss, they have so protected themselves by con- 
tract that their loss is still a matter of indifference, if they have 
properly conducted themselves. The only pecuniary loss, that can 
possibly accrue to them, is one which may come in the way of a 
penalty for their misconduct—civil damages for breach of duty en- 
joined upon them by law. The same acts or omissions which would 
render the carrier liable civilly to the owner of the goods d 
might also subject him to fine or imprisonment, or both. If the 
latter affliction fell * him, it certainly would be a misuse of 
ne to say that he was fined and imprisoned because goods 
not belonging to him were burned. But as the same acts or 
omissions would be the occasion of the civil damages in which he 
might be mulcted, why is it not equally a misuse of to say 
that the loss in that way sustained, was the direct t of the 
burning of another person's goods? 
Under this clause in the policy, the instructions were erroneous 
even if the insurance was intended for the railroads. We insured 
_ onl — direct loss by fire, and the railroads have met with no 
such loss. 
2nd. Another very serious objection to the claim that this insur- 
ance was for the benefit of carriers as to the goods destroyed 
arises on the record. 
The plaintiff below introduced a large number of bills of lading 
claimed to cover cotton destroyed at the fire alleged in the com- 
plaint. The dates of the bills of lading with the number of bales 
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covered thereby, claimed to be missing, appears in the transcript 
(pp. 32-33). It appears thereby that the Mo. Pac. Ry. Co. issued 32 
bills of lading, covering 1,460 bales of the missing cotton. Of these, 
it appears thut eleven bills of lading covering 531 bales were issued 
before the date of the policy. One covering 45 bales was issued 
the same day as the policy and twenty covering 884 bales were issued 
after the date of the policy. 

Of the bills of lading of the Little Rock & Mem. R. R. Co., there 
are in evidence only twenty covering 992 bales of cotton. Of these, 
4 bills covering 255 bales appear clearly to be issued after the date 

ok the policy. 
Now, the 1,139 bales on which bills of lading were issued after 
November 2nd, 1887, were in the hands of the Union Compress 
Company for a longer or shorter period before the issue of the bills 
of lading. - During that period they were beyond any possible doubt 
covered by our policy of insurance. 

Take for instance, the 205 bales covered by bill of lading of the 
Mo. Pac. Ry. of November 8. Suppose that they were received by 
the Union Compress Company on the 3rd. 

Can there be any doubt that they were covered * — * 
insurance from November 5th to November 8th? Had they been 
‘burned during that time, could the insurance company in any way 
have escaped payment for their loss, provided the conditious of the 
policy had been observed? Sup a fire had occurred on the 7th 
of November, burning that 205 bales and no other cotton, and ac- 
tion had been brought against the company on its policy. Suppose 
the compeny had filed an answer, alleging that it was true, that they 
issued their policy and got their premium, and —— they were 
insuring the owners of the cotton, but in fact, the Union Compress 
Company, which procured the insurance, did so without any inten: 
tion of benefiting the owners, but took out the policy in the expec- 
tation that at some time or other the cotton would be covered by a 
bill of lading of the Mo. Pac. R'y. Co., in which event, and in that 
hag — was expected to attach, and for the benefit of 

e Ry. Co. 

With how much respect would the Court below, or this Court, 
treat such an allegation of defence? And yet it is precisely that claim 
to which we are now asked to respond. It is a claim subversive of 
all rules of fire insurance. 

On the face of the policy, the insurance is on cotton held in trust 
by the Union — — Company, in a designated place, for thirty 
days after November 2nd. And yet it is claimed, directly in the 
teeth of the policy, and contradicting its terms, that this 205 bales, 
which was held in trust by the assured, and was in the place de- 
scribed, was not covered by the policy until November 8th. If it 
was covered from the 3rd to the 8th, as it indubitably was, for the 
benefit of the owners, there is no ee known to the law by which 
the benefit of that insurance could be transferred to the railroad 
companies, without action by either owner or insurer. That the 
Union Compress Company did, in fact, intend and understand that 
this insurance was for the benefit of the owners, is conclusively 
proven by the practical construction they put upon it after the fire, 
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and before they learned that most of the owners were protected by 
policies of marine insurance. , : 

Among the cotton burned was 112 bales belonging to one Fred 
Hanger which was not covered by bills of lading. (Tr., p. 17, sec. 
3 of anéwer.) The answer alleges that the companies interested 
paid the plaintiff $4826.59, the full value of thut cotton, of which 
the plaintiff in error here paid its proportion. The total insurance 
paw ager oy and our policy being $10,000, our proportion was 
$338.70t. On our policy in evidence is plaintiff's receipt for 
$338.71, in full payment of their claim for partial loss or damage, 
dated May 26, 1888 (Tr., p. 16.) In plaintiff's proof of loss the 
Hanger cotton is mentioned and excepted. (Tr., p. 37, f. 46.) In 
the charge of the Court (bottom of page 41) it appears that 112 
— * of cotton, “held for Fred Hanger,” had been settled and 

or. : 
P So that it 1 appears that, after the fire, the plaintiff put in a 
claim on behalf of Fred Hanger, an owner of the cotton, and was 

id for it. If the 205 bales which were billed Nov. 8th, had been 

urned on the 7th, the claim for them would have been on behalf 
of the owners. | 

Thus the position of the plaintiff below — to have been that 
the insurance was for the owners or the railroads, according to the 
policy of circumstances. 

—— ustice 2 — — — of this kind of — — 5 It 
is a general principle that written agreements ought to be ex- 
pounded by — But if the same words are to be consid- 
ered as insuring the interest of Graves only, or the interest of Graves 
and Barnwall according to extrinsic circumstances, the certainty ex- 
peoted from a written instrument will be very much impaired. 5 


Graves v. Boston Mar. Ins. Co,, 2 Cranch., 419. 


We submit that the evidence is not onl one but irresistible 
that this insurance was for the owners, — that the court below, if 
it assumed to decide the facts for the jury, should have come to a 
conclusion exactly contrary to that which it announced. 


3rd. There is still another feature of the evidence which af- 
fords material aid in the demonstration of error in the charge of 
. the Court: By the complaint and the evidence it appears that all 

this cotton a came into the hands of the Union Compress 
Co. Afterward the railroads issued bills of lading on the cotton, 
some of which were issued before, but more after the policy was 
issued. Now those bills of lading either changed the possession 
of the cotton or they did not. If they did, then the cotton 
at the time of the fire was in the possession of the R. R. Cos., 
and was not in the possession of the Union Compress Company. 
The Union Compress Company had ceased to hold it in trust, or at 
all, and as we insured only the cotton held in trust by the U. C. Co., 
we are not liable for cotton held by the R. R. Cos. Our policy 
contains an express provision that any change in the possession 
without our — Ü consent shall avoid the policy. (Tr., pS, Sth 
line from bottom.) If the bills of lading did not o pos- 
session, there could have been no insurance on behalf of the carrier, 


~ a 3 ee. — ae 23 I 1 7 a - " ' & 7 i 
— ae 3 * * ' a= a 2 Ve +. , — 2 „ 4 l *** + 
: a age A RY CGO Oo * , ** A ie a . . 
1 * 5. me ee 5 1 N eS ae ‘ d a 3 4 
+ - . . 
. 8 * 330 
8 e > 
: ö 9 , ” 
N 


* 3 e 4 
: : 4 ö 4 5 — ry 
n e S 
„ 5 a | i? 8 3 * 
se ’ * 
. 0 * a 
© 
“4 
148 5 
N * 
«i 
‘ 


INSURANCE OO. vs. THE UNION COMPRESS CO, 
because the very foundation and vitality of any right the carrier has 
to procure insurance directly or indirectly is his possession. His 
liability to owners is for his negligence as to the goods while 
in his possession. If he had no possession, he had no right to in- 
sure and no contingent liability to loss. 

If it be material to decide whether or not the possession was 
changed by those bills of lading, we submit that it was changed, and 
that at the time of the fire the cotton was in the ogg of the 
R. R. Cos., and so not covered by our policy. e delivery of 
the bills of lading was conclusive on the question of the delivery of 
the cotton. 

Kentucky M. &. F. Ins. Co. v. West. & Atl. R. R. Co. 
8 Baxter, Tenn., 268. 


The precise point under very similar circumstances was decided 
by the Supreme Court of Maryland. That Court held that the issu- 
ing of a bill if lading by a transportation company of goods in ware- 
house of another company places the goods in the care and custody of the 
transportation company for purposes of insurance. 


Fire Ins. Asso. v. Mchts. and Miners Transportation Co., 66 
Md., 346. 


We, therefore, respectfully submit that the charge of the Court 
that at the time of the fire the plaintiff held insurance on cotton 
covered by bills of lading, was erroneous. Such cotton was not in 
their possession, and at the time of the fire they had no insurance 
thereon. . 

4. Upon one other point in this connection, we ask leave of the 
Court, to call in question an expression of opinion of this Honor- 
able Court, and to respectfully request that that opinion may be 
reviewed by this Court. 

In Phoenix Ins. Co. v. Erie Transportation Co., 117 U. S., 324, 
his Honor, Mr. Justice Gray speaking for the Court, said: ‘‘ No 
rule of law or of public policy is violated by — a common 
carrier, like any other person having either the genera property or 
a peculiar interest in goods, to have them insured against the usual 
perils, and to recover for any loss from such perils, though occas- 
loned by the negligence of his own servants.” ' 

We have already shown in this case that the insurance, if for the 
benefit of the railroads, was purely and wholly an insurance against 
negligence. 

We wish, if we may, to argue to the Court that insurance of that 
nature is contrary to public policy and void. We do so more hope- 
fully because while, in the case cited, the question of public policy 
may have been involved, it did not, if we may judge by the reported 
briefs of counsel, assume as much prominence as other considera- 
tions of more immediate interest to their clients. 

We most respectfully submit that the tendency of this class of in- 
surance would be to foster a gross and often criminal negligence 
with respect to property and property rights of others, and to jeopar- 
dise the safety not only of the goods insured, but of the property of 
others in proximity thereto. 
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It has always been held against public policy to permit insurance 
of the wages of a seaman, on the ground that as freight is the mother 
of wages, an insurance which should guarantee the earnings of the 
sailor irrespective of the safety of the ship, would remove one great 
incentive to exertion for the preservation of the vessel and cargo. 


1 Phil. on Ins., Sec. 212. 1 Marsh. on Ins., p. 90. Hughes 
on Ins., p. 18. 


The property interests intrusted to common carriers, result in vast, 
but constantly changing accumulations of inflammable merchandise, 
in contiguity to large cities. The protection of great municipalities 
from disastrous conflagrations, more nearly concerns the policy and 
welfare of the public, than does the safe arrival of isolated vessels 
with their freights. If it be against public policy to permit the 
withdrawal of any incentive to an exertion which might save a ship, 
how much more is it impolitic to validate a contract of indemnity 
for carelessness which might destroy a city. 

The ordinances of most cities are populous with devices for the 
prevention of the calamity of conflagration; they search the dwellings 
of the people and the warerooms of the merchant, inspect the 
machinery of the factory, and investigate the customs and habits of 
all who use the element of fire in the conduct of their business. 
Wherever diligence can discover, or ingenuity surmise a danger 
from fire, the police power is brought into action, and penal conse- 
quences ordained to those who, in construction of buildings, storing 
of goods, use of their own property, or handling of steam or fire, 
are guilty of a negligence which, from its disastrous consequences, 
is a crime against the body politic. This very negligence which it 
is the aim of legislators to repress, is that which is now proposed to 
be protected by insurance. 

It is true, that ordinarily policies of insurance cover losses arising 
from the — of the assured, but it is also true that no policy 
was ever issued, which in terms, proposed an indemnity for negli- 
gence only, and that ordinarily the insurance runs to some one hav- 
ing a property right in the subject of the insurance considerably 
exveeding in value the amount of the policy. 

One very grave and serious objection which has been urged against 
the whole business of fire insurance, is that the carelessness and 
inattention, which security naturally creates even in owners of 
insured property, resalts in losses to their uninsured neighbors 
that go far to outweigh, the benefits of the system. (Angell on Ins., 

41.) It is now proposed to insure those who have no property 
interest in the thing insured against the non-performance of their 
duty to be vigilant in guarding the property of others. If such in- 
surance be not against public policy, what objection on that score 
could be made to insurance’ to a physician aginst the results of his 
carelessness in practice; to a surgeon against the results of his mis- 
takes; to druggists against the consequences of putting up medi- 
cines from the wrong jars; to railroads against for loss of 
—— — limb, through somnolency of switchman or blunder of con- 

actor 
It may not be grossly impolitic to partially indemnify a man for dam- 
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age wrought to his own person or property by his own negligence. [is 
self-interest is a counter-check to the evil tendency of such protec- 
tion. Yet insurance the sole object of which would be indemnity to 
a man for loss by fire of his own property, caused by his own negli- 
gence, would stand on a vastly different footing from an insurance, 
which but incidentally extended protection against such negligence. 

It might well be claimed that no person would pay for an indem- 
nity against the results of his own negligence only, unless he in- 
tended to avail himself of the privilege he paid for, exemption from 
ordinary care in the protection of his property; and that the moral. 
risk of such insurance rendered it unjast to the community at large. 
But the insurance now contemplated, we submit, is wholly evil. 
Indemnity to a man or corporation for damage which may result by 
reason of his or its negligent conduct towards the persons or prop- 
erty of others, destroys one of the most efficient safe guards of per- 
sons and property in a civilized community. The wholesome fear 
of a judgment for damages is more operative than the golden rule 
or penal statutes. It is that, which more than ordinances, prevents 
the dangerous obstruction of our streets and highways; that impose 
on those pursuing offensive vocations a decent consideration for the 
comfort of others; that makes our stages, cars and steamers reason- 
ably safe to life and limb. 

It adds skill to the hand of the surgeon; ties the tongue of scan- 
dal; consigas libels to the waste basket; induces vigilant supervision 
of agents and servants, in whose power it lies to incur liabilities 
which their principals and employers must meet. It is a carb on 
the malice of the wicked and a spur to the vigilance of the heedless. 
In every department of life, in every occupation, in all places it is 
an ever present reminder of obligations to others which law im- 
poses, and the neglect of which it avenges. Without it civilized 
society would become impracticable. 

We most respectfully submit that this kind of insurance is incom- 
patible with a proper 72 for the common safety and individual 
rights. It is a matter of public concern. It is against public pol- 
icy. “ Tua res agitur, paries cum proximus ardet.” 


But if the impolicy of that kind of a contract would not abso- 
lutely avoid it; if, on the theory that this contract is one the benefi- 
ciaries of which are to be ascertained by evidence, the uncontroverted 
' facts to which we have called attention, be not so absolutely conclu- 
sive as to have made it the duty of the Court to instruct that this 
policy was noi for the benefit of the railroad companies, the instruc- 
tions given were none the less erroneous. 

The jury had rights which were infringed. They had a right to 
consider the dangerous and unusual nature of the insurance claimed 
by the plaintiff, and with the policy before them to read that pro- 
vision therein providing for subrogation of the company to the right 
of the assured to sue the negligent author of the fire for damages; 
to read that other provision in the — by which the company 
uudertakes to insure only against direct loss or damage by fire; to 
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read the careful provisions in the policy for the procurement of evi- 
dence of the title to the cotton; to reflect upon the fact that in the 
proof of loss it was necessary, under the policy, to set forth the 
names of the owners of the cotton; to propound in their own minds 
and there seek an answer to the question, for whose benefit did 
this insurance exist before the railroad companies issued its bills of 
lading;” to seek and not to find an answer to these other queries, 
„how could the railroad be liable for damages for cotton burned 
while it was in the possession of the Union Compress Company 
where the owners had placed it, and how could this insurance com- 
pany be liable for the loss of cotton burned while in the possession, 
not of the Union Compress Company, but of the railroad com 
nies;” to attempt a solution of the conundrum exhibited by a bill 
of lading which changed the possession and did not change it; which 
for purposes of action by the owners against the railroad compa- 
nies, placed cotton in the possession of the latter, and for purposes of 
action by the Union Compress Company against the insurance com- 
pany, left it with the former. 

The jury, we say,on this question of intent in issuing this policy, 
had a right to consider these and all other matters in evidence, and 
having duly and carefully weighed them to decide for themselves 
whether or not this policy was issued on goods held in trust for the 
R. R. Co.’s by the Union Compress Comnany, and whether or not 
the Union Compress Company or the R. R. Co.’s held this cotton 
at the time of the fire. And the Court had no more right to take 
those questions from the jury than it had to enter judgment against 
us without the semblance of a trial. 


III. 


The next assignment of error which is logically, though not chrono- 
logically in order, is that numbered 21st. It relates to the instruc- 
tion of the Court as to the liability for negligence of the Memphis & 
Little Rock Railroad Company. The Court recites the facts which 
in its judgment impute negligence to that company, without any 
allusion to the other facts which plaintiff in error claims were con- 
trolling and disproved negligence, and instracted the jury, as here- 
inafter set forth. Whether or not the cotton insured was destroyed 
by the negligence of that railroa company was an issue in the case 
(answer, p. 19, subdivision 10). The facts were by the Court brought 
to the attention ‘of the jury as follows: | 

If you can say that that was a proper place to store cotton, and 
4 that leaving a passage way there of not exceeding four feet up 
% and down, through which persons passed at all hours of the day 
‘‘and night to the boat-house and and it being a dry 
4 season, with three or four thousand bales of cotton stored there, 
* then if you say this is not negligence, you excuse this railroad 
4% company and to that extent will disallow the claim of plaintiff; 
‘* but if you should so find, I will be very much surprised at 
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1 verdict, and would not be surprised if I should set it aside, bat 1 2 i 


** leave it for tosay.” (Tr., pp. 43-44.) 
When a Court instracts the jury as to facts, its narration of, or 
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allusion to, facts should be fair. It should not select and dwell on 
isolated facts which might be construed favorably to one side, and 
— no allusion to other facts which might militate against that 
side. 


Evans v. George, 80 III., 51. 
Newman v. McComas, 43 Md., 70. 
West F. I. Co. v. Earle, 33 Mich., 143. 


Jones v. Jones, 57 Mo., 38. 
Ohase v. Buhl Iron Works, 55 Mich., 139. 


The instruction of the Court below was not a fair one as to the 
facts. Whether or not the place named in the policy was a proper 
place to store cotton under the circumstances was an immateri 
question so far as the liability of the R. R. Co. was concerned. 

It was the place selected by the owners of the cotton, and not by the R. 
R. Co. The cotton was stored there by the owners, and not by the Com- 

ny. The accumulation of cotton at this ig place, if it was 
' improper, existed in the month of October, before our policy was 

issued, and in November. Less than 300 bules of the burned cotton 
were covered by bills of lading of that R. R. Co., issued in October. 
Seventy-two bales of it were covered by a bill of lading, issued No- 
vember 10, only four days before the fire. No negligence can there- 
fore be imputed to the railroad compauy on account of the unfitness 
of the place where the cotton was stored. 

The company had no control over the cotton which was stored 
there. (Tr., p. 34, fol. 35.) It had no track at the place where the 
cotton was stored and could not remove the cotton. (Tr., p. 31, fol. 
30.) By custom and contract the cotton stored was to remain where 
it was stored, until the Mo. Pac. R’y Co. removed it to Argenta, and 
the M. & L. R. R. Co. had no opportunity to obtain the actual cus- 
tody of cotton, until after it had been compressed at Argenta. (Tr., 
p. 31, fol. 30.) The delay in its shipment was caused by tife fact 
that the ‘‘ Mo. Pac. Ry Co., and not the M. & L. R. Ry Co., had 
not sufficient cars to effect the transportation to Argenta, which they 
had contracted to effect. (Tr., pp. 33 and 34.) The contracts of the 
Union Compress Company with the Mo. Pac. R’y Co. for the trans- 
portation of such cotton to Argenta and the custom of doing busi- 


E ae ness were known to shippers, when they deposited their cotton 


with the U. C. Co. and when they took their bills of lading from the 
M. & L. R. R. Co. (Tr., p. 33, fol. 34, and see also complaint, tr., 
5 1. 21.) The bills of lading of that Company exempted it from 
lability for loss occurring on the lines of other carriers (Tr., p- 
26-28). The cotton · was burned on the line of the Mo. Pac. R 7 


N Oo., not on that of the M. & L. R. R. Co. 


None of these matters which were in evidence were alluded to by 
the Court. We submit that they establish the absence of negligence 
and liability on the part of the M. & L. R. R. Co. And whether or 
not they go that far, they were matters the jury had a right to 
weigh and consider. 

The Court virtually instructed the jury that the I. & L. BR. R. Co. 
had deposited this cotton in an unsafe place, it being a dry season, 
with three or four thousand bales of cotton stored there;” and after 
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jury with the displeasure of the Court and the setting aside of its 


verdict, if it should bring in a verdict for defendant on that issue. 
We respectfully submit that the Court below was in error. 


Ches. & O. Canal Co. v. Knapp, 9 Pet., 556. 
Smith v. Conrov, 1 How., 35. 
Conn. Mut. L. Ins. Co. v. Lathrop, 111 U. S., 614. 


IV. 


Assignment 7th is as to admission of evidence that an agent of 
defendant below was informed at the time the policy was issued, 
that it was intended for the benefit of the R. R. Co's. (Tr., p. 33, 


fol. 34. 
It is 1 the evidence that was ruled out in Hough v. Peo- 


ple’s F. Ins. CO., 36 Md., 398, supra. 
An additional reason for keeping it out of this case, was, that the 


‘complaint did not allege any such knowledge on the part of defend - 


ant, or any intention on the part of defendant to issue its policy for 
the benefit of the R. R. Ce W 


V. 
Assignment 3rd is that the Court erred in sustaining the demur- 
rer of plaintiff to 7th h of defendant's answer. That para- 


graph is as follows: (Tr., p. 18.) 

The defendant suys that it is a provision of said policy, that it 
* shall not apply to or cover cotton, which, at the time of the loss, 
nas covered in whole, or in part, by marine policies, and it se 
i that at the time of said Joss, 2,172 bales of said cotton, all y 
4 plaintiff to have been burned at said fire, and of the value of 
*¢ $101,973.73, were covered by marine policies theretofore issued 
to the respective owners of said cotton. 

The policy which is part of the complaint contains the following 
provision. (Tr., p. 7, line 18.) It is agreed, and understood to 
70 be a condition of this insurance that this policy shall not appl 
‘* to or cover any cotton which may at the time of loss be cov 
% in whole or in by a marine policy.“ 


By its policy, the plaintiff in error absolutely declined to insure - 1 


any ootton which, at time of loss, was covered by marine policies. 
As to the absolute validity of thig condition, there can be no 
uestion. 


The right of the insurer to decline insurance absolutely upon cer- 


tain classes of goods, or under circumstances distasteful to the in- 
surer, cannot be denied. He can provide that goods held in trust 
are not insured, unless so dec in the policy, and the provision 
is valid. 

Baltimore F. Ins. Co. v. Loney, 20 Md., 20. 


And if he chose, he might provide that goods held in trust wers 
not and would not be insured at all. He may provide that the 8 
hall not apply to premises which become unoccupied, or 


does not so apply unless he receives notice of the cessation of occu- 


Pein this case, the plaintiff in error in positive terms declined to 
insure cotton covered by marine policies. A reason for this provi- 
sion may easily be found, but it is not necessary to search for one. 
It is sufficient to say, thus is the contract written. We allege that 
at the time of loss, nearly all this cotton was covered ry marine 
policies. If that be so nv liability attached to this company for loss 
of cotton so covered. 

Nor can this conclusion be avoided by any analogy which may be 
fancied, or which may exist between a proviso of this kind and 2 
proviso that a policy sball be void in case of additional insurance 
without notice to and consent of the insurer. Under that class of 
provisos as usually drawn, it is held that to avoid the policy the 
additional insurance must be upon the same interest. And in this 
case the fire insurance taken out by the Compress Company on cot- 
ton, ‘‘ their own, or held by them in trust, and the marine policies 
taken out by the owners were both upon the same interest, to wit: 
the interest of the owners. 


Home Ins. Co. v. Balt. Warehouse Co., 93 U. S., 527. 
Fire * — r. Mchts’. & Miners’ Transportation Co., 66 


Robbins v. Fireman's Fund Ins. Oo., 16 Blatch., 122. 
1 Wood on Ins., p. 671. 


But it was claimed that Compress Company's policies were not 
taken out for the benefit of the owuers, but of the railroad com- 
panies, and were, therefore, not upon the same interest as the 
marine policies taken out by the owners. 

That claim, however, did not justify the Court in sustaining a 
demurrer to matter which, beyond any doubt, was a defence, if our 
theory was correct. We had a right to try the case and formulate 
our pleadings on our theory. 

It can not be claimed that our policy ex vi termini imported an 
insurance to the railroad companies. 

That position was to be attained only by evidence and a verdict. 
For the present, supposing it to be a fact that these fire policies 
were taken out for the benefit of the R. R. Co., we say there is no 
analogy whatever between the provision in these policies declining 
to insure cotton covered by marine insurance, and the ordinary pro- 
vision in fire policies which we have before mentioned. The latter 
has been held to be an attempt to guard against double insurance, 
and it is also held that insurunce on different interests is not double 
insurance, and therefore not within the mischief attempted to be 
guarded against. But the provision in these policies respectin 
marine insurance is by no means an attempt to guard against double 
insurance. On the contrary by the express terms of the policy 
other insurance without limit of amount or notice thereof is 
permitted. (Tr., p. 7, 1. 28.) 

In these policies the fire companies absolutely refuse to insure 
the pro at all when it is covered by marine insurance. If the 
cotton is placed in that situation or under circumstances where its 
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insurance is absolutely refused it matters not by whose agency the 
situation was attained or the — gy o insure 
the cotton while contained on certain premises. If it is removed 
from those premises whether by the act of the assured, or without 
its consent or against its protest, the insurance ceases. No provis- 
ion of the policy. is violated by its removal, because we do not for- 
bid its removal, but we do not insure it if it is removed. So we in- 
sure the cotton if and so long as it is not covered by marine insur- 
ance. We do not forbid marine insurance any more than we forbid 
removal of the property, but our insurance ceuses as to all property 
burned while covered by the marine policy. 

If in a policy on a building we provide that the insurance shall 
cease, if the building be occupied for unlawful ape. and it is 
so occupied without the knowledge or consent of the assured, the 
insurance ceases. 


Kelly v. Worcester M. F. Ins. Co., 97 Mass., 286. 


The Court in that case says: 

„This habitual use of the building for an unlawful purpose by 
te the tenant, even if unknown to the owner, avoided his policy by the 
‘* terms of the first proviso, the manifest object of which is to define 
** certain risks which the insurers will not assume, without regard to the 
‘* question, whether they arise or exist by the act or with the knowledge of 
‘* the assured.” The proviso referred to is lengthy. By reference to 
it the Court will see that it is couched in language no stronger if 
as strong, as that of our policy above quoted. 3 

Keeping of gunpowder in premises without the knowledge of the 
assured avoids the policy. 


Fire Association v. Williamson, 26 Pa. St., 198. 


And to same effect are: 


Mead v. Northwestern Ins. Co., 3 Beld., 533. 
Howell v. Balt. Eg. Society, 16 Md., 377. 


The object of the provision against marine insurance in our policy 
was to define a certain risk which we would not assume. 

It is one of the fundamental rules of construction that to every 
portion of a contract force and effect must be given if it is possible 
to do so. At the time of insurance the cotton was in Arkansas. It 
was expected to be used in mills in New England, the British Isles, or 
wherever else its future purchasers might do business. A carriage 
by water was contemplated before it should reach its final destina- 
tions. The necessity for marine insurance was apparent. The only 
persons who by any possibility would effect marine insurance were the 
owners of the cotton, eithér directly or through their agents. It 
was certain that the railroad company would effect no marine insur- 
ance. It had no possible interest on which such insurance could be 
predicated. Therefore this clause if it means anything means 
that a marine policy taken out by the owner will avoid the insurance. 
It must have a meaning and it can have no other. It was awarning 
to all concerned that a marine policy covering the cotton on shore 
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at Little Rock, would render it a risk which this fire company would 
not assume. : 

We submit, therofore, that the cotton, having been covered by 
marine policies, was not covered by our fire policy, whether the 
latter was taken out for the benefit of the owners or of the R. R. 
Oo., and that the demurrer was improperly sustained. 


VI. 


— — 10th is the rejection of competent evidence proffered 
by us that at the time of the fire 2,172 bales of cotton covered wi 
bills of lading of the R. R. Co’s and alleged to have been b 0 
and of the value of $101,973, were covered by marine policies of in- 
sarance, theretofore issued to the respective owners of said cotton, 
etc. (Tr., p. 35, fol. 38.) 

BY our answer we alleged that at the time of the fire there was a 
total insurance on the cotton burned to the amount of about $250,- 
000 and claimed the benefit of the contribution clause in our policy. 
(Answer, tr. p. 19, sect. 9.) The complaint alleged total insurance 
to amount of $142,500. 

Oar policy contains the following contribution clause: 

In case of any other insurance upon the property hereby insured, 
** whether to the same party or upon the same interest therein or other- 
‘* eise, whether valid or not, and whether prior or subsequent to the 
% date of this policy, the insured shall be entitled to recover from 
this company no greater proportion of the loss sustained than the 
‘* sum hereby insured bears to the whole amount insured thereon, 
** whether such other insurance be by specific or by general or 
floating policies, or by policies covering only an excess of speci- 
„ fied loss. And it is hereby declared and agreed that in case of 
4e the assured holding any other policy in this or any other com- 
% pany on the property insured, or ony oe thereof, subject to the 
‘* conditions of average, this policy s be subject to average in 
like manner.” (Tr., p. 10, I. 31. b 

It will be seen by the very terms of the policy that it is immaterial 
on the question of contribution, whether the fire policies were taken 
out for the benefit of the owners or of the R. R. Companies. In 
either case the marine policies are contributory. 

The clause is very like, but a little stronger, than that sustained 
by the Court of Appeal of Maryland in Fire Ins. Ass’n v. Mchts. & 

Trans, Co., 66 M. I., 346. Under it these marine policies were 
_ contributory to our fire policy. 

The validity of the clause can hardly be called in question. 

It is perfectly — — for an insurance company to provide in 
its policy that any other policy taken out on the ins pro 
shall be considered contributory, even though that policy be invalid, 
or that its policy shall be absolutely void under like conditions. 


Ins. Oo. v. Verdier, 35 Mich., 395; Cooley, J. 
Cassity v. N. O. Ins. Ass'n (Miss.), 3 So. Rep., 138. 
Cent. Oo. v. Hutman, 92 IIl., 145. 
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We then respectfully submit that we should have been tted | 
to prove the existence of these contributory policies. proof 
ruled out, we were held to pay the proportion of this loss 
which 10,000 bears to 142,500, while, if liable at all, we should 
havé held to pay only in proportion of 10,000 to 244,473. 


5 ny 


VII. 


Assignment 11th is that the Court erred in striking out testimony _ 
of Lawrence Phillips, book-keeper of Ralli Bros. — were clai 


Ralli Bros. It was stricken out on the gro 
the insurance only by the policies. It was shown that we could 
get the policies. 

Snow v. Carr, 61 Ala., 368-9. 


It was especially erroneous in this case, because the M. & 
R. Co. was making a claim on us for the value of those 158 bales 
solely because i & Bros. had made a claim on them. 


e railroad, and certainly w 
Bros. refused to uce the policies, the R. R. Co. could ha 

their existence by their clerk. The bills of lading under 
which that cotton was shipped stipulated that the carriers should 
have the benefit of all insurance. 


VIII. 


Our 17th assignment is that the Court erred in refusing to in- 
struct the jury that no cause of action arose on this , on behalf 
of the railroad companies, until actual payment of damages to the 
owners. 

The statement of the facts, in this case, is a strong t on 
behalf of that instruction. The Memphis & Little Rock R. R. Oo. 
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has not paid a cent, and it is not alleged or proved that it ever will 


or intends to. : 

It is contesting the suits brought against it, and may, while we 
are writing, have defeated them. It was not a panty to — | 
nor estopped by the pleading therein. If it has defeated the own- 
ers in their actions,—and it certainly ought to defeat them, on the 
evidence in this record—what recourse would we have were this 
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IX. 


This argument is already so extended that we will not cooupy the 
time of the Court by discussion of the few other minor points of error 
assigned. 

o respectfully submit that the Court below tried the case on an 
erroneous theory of the construction and effect of our contract, 
and under a misconception as to the respective provinces of court 
and jury. 

We further submit that the facts in the record established by the 
plaintiff below as part of his case, are such as to preclude the pos- 
sibility of his recovery if a new trial be had, and we ask that this 
Court adjudge that the. judgment of the Court below be reversed 

and the cause remanded with directions to dismiss the action. 


Respectfully submitted, 
: E. W. McGRAW, 


E. W. KIMB 
Of Counsel for Plaintiffs in Error. 
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SUPREME COURT OF THE UNITED STATES. 


No. 1051. 


THE CALIFORNIA INSURANCE COMPANY, 
Plaintiff in Error, 


THE UNION COMPRESS COMPANY, =. 
Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR, 4 


* (IN INTEREST OF ST. LOUIS, IRON MOUNTAIN AND eee? 
SOUTHERN RAILWAY oO AHT. . 


2 JOHN F. DILLON, 3 
Of Counsel. 4 
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Supreme Court of the United States. 


OCTOBER TERM, 1889. 


Tae CaLirorNiA INSURANCE CoMPANY, 
Plaintiff in Error, 
AGAINST 


Tae Union Compress ComPANy, 
Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR (in 
the interest of St. Louis, Iron Mountain 
and Southern Railway Company). 


Statement. 


This is an action upon a policy of insurance against 
fire, issued by the plaintiff in error in favor of the 
Union Compress Company upon cotton in its ware- 
house and adjacent sheds, and the streets between 
them, at Little Rock, Arkansas. | 

The action was brought by the Compress Company 
in the interest of the St. Louis, Iron Mountain and 
Southern Railway Company and the Little Rock and 
Memphis Railroad Company, which held the receipts of 
the Compress Company for the cotton covered by the 
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insurance, and had issued bills of lading with respect 
to the same. 

The property insured was, in the words of the policy, 
cotton in bales, their own or held by them in trust o: 
on commission ” (Tr., p. 7). 

The record (Tr., pp. 5-23-31) shows the method of 
transacting business by the Compress Company and the 
railroad companies, with respect to cotton to have been 
as follows: é 

Upon receiving cotton from its owners the Compress 
Company gave receipts therefor. These receipts were 
then transferred’ to the railroad companies, who issued 
bills of lading for the cotton covered thereby and noti- 
fied the Compress Company of these facts, at the same 
time directing it to compress the cotton preparatory to 
shipment. The railway companies had a continuing 
agreement with the Compress Company by which, 
in consideration of a certain sum, the Compress Com- 
pany agreed to compress and to insure all cotton stored 
in its warehouse, for which the railway companies 
should issue bills of lading to the owners thereof, upon 
notice of such issue (Tr., p. 31). Of this agreement 
the defendant had full knowledge (Tr., p. 33); and 
under it the railway companies issued bills of lading 
upon the cotton in controversy and gave due notice of 
the issue. 

After the compression of the cotton and after its 
delivery to the railroads for transportation, it was the 
custom for the railway companies to surrender to 
to the Compress Company the receipts issued by it, 
and which up to that time had been held by the railway 
companies. 

The cotton in the present case was destroyed by fire 
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November 14th, 1887, while the policy was in force. 
Consignees of the cottun brought suit against the rail- 


“toad companies—claiming that the loss occurred through 


the negligence of their employees, and obtained judg- 
ments in several test cases, whereupon the St. Louis, 
Iron Mountain and Southern Railway Company (Mis- 
souri Pacific System) paid to the owners the larger part 
of the loss of cotton upon which it had issued bills of 
lading, and adjusted the balance for payment (Tr., p. 34). 

The present action was brought, as has been stated, 
for the protection of the interest of the railway com- 
panies, and for their indemnification. 

The jury rendered a verdict in favor of the plaintiff 
for $9,431.96. 


ARGUMENT. 
I. 

A bailee may insure in his own name 
merchandise “ held in trust or on commis- 
sion,” and recover for the entire value of 
the goods, holding the excess over his own 


interest for the benefit of those by whom 
the goods have been entrusted to him. 


De Forest vs. Fulton Fire Ins. Co., 1 Hall, 
84, 

Home Ins. Co. vs. Baltimore W. H. Co., 93 
U. S., 527, 543. 

Stillwell vs. Staples, 19 N. T., 401. 

Waring vs. Indemnity F. Ins. Co., 45 N. T., 

606. 
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Waters vs. Monarch Fire, etc. Co., 5 Ell. & 
Bl., 870. 

Siter vs. Morrs, 13 Pa. St., 218. 

Johnson vs. Campbell, 120 Mass., 449. 

Fire Ins. Asso. vs. Merchants & M. Trans. 
Co., 66 Md., 339. 


The plaintiff in error concedes the foregoing propo- 
sition when applied to cases where the person entrust- 
ing property to the bailee is the owner of the property 
so entrusted, but he controverts it when applied to 
cases where the person so entrusting the property has 
any interest other than that of absolute ownership. 
He proposes that the term “held in trust” shall be 
read with the addition of the words for the owner,” 
and in support of this proposition he cites a number . 
of cases where it happened that the owner was the 
bailor and the person for whom the goods were “ held 
in trust.” By a singular process of generalization from 
the particular facts of these cases he deduces, as a rule 
of law, or construction, the proposition that the term 
“held in trust occurring in a policy of insurance must 
be held to have no office or effect in defining the in- 
terest protected, unless that interest is absolute owner- 
ship. He suggests this arbitrary restriction of the 
term held in trust while at the same time he does 
not dispute the insurable interest of the railway com- 
panies, nor deny that the Compress Company was 
answerable only to the railway companies for the 
property insured, d. e., that it held the property in 
trust exclusively for the railway companies. 

The principle stated in the cases to which plaintiff in 
error refers must, of necessity, apply in favor of any 
bailor having an insurable interest. The right of 
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bailors to claim the benefit of insurance effected by 
their bailees, in the form stated, grows out of the fact 
that they have entrusted goods in which they have an 
insurable interest to the care of the bailees. While it 
happens that in the cases, cited by plaintiff in error, 
the bailor has been the owner of the goods insured by 
the bailee, and it has not, therefore, been necessary for 
the Courts to discuss the right of those depositing 
goods in a capacity other than that of ownership, it is 
perfectly clear that the reasoning of these decisions 
applies with equal force to any person who, having an 
insurable interest in property, entrusts the property for 
safe keeping, or for any other purpose to another; and 
that any bailor may, to the extent of his insurable 
interest, claim the benefit of insurance effected in his 
favor by his bailee. 

Neither the language of the Courts nor common 
sense will admit of any other doctrine. : 

In Home Ins. Co. vs. Balt. Warehouse Co., 93 U. S., 
527, 543, the Court said : 

“The words ‘merchandise held in trust’ aptly 
describe the property of the depositors. The Ware- 
house Company merchandise in trust for their 
customers, not, it is true, as technical trustees, but as 


trustees in the sense that the goods had been entrusted 
to them.” 


In Waters vs. Monarch Fire, &c., Co., 5 Ell. & Bl., 
870, Lord CAMPBELL said : 


„What is meant in those policies by the words 
‘goods in trust?’ I think that means goods with 
which the assured were entrusted ; not held in 
trust in the strict technical sense, so held that there was 
an equitable obligation on the assured enforceable by 
a subpoena in cery; but goods with which they 
were entrusted in the ordinary sense of the word.” 
* * * It would be most inconvenient in business 
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. if a wharfi could not, at his own cost, keep up a 
floating policy for the benefit of all who might become 
customers.” 


And Compton, J., said: 


The parties meant to insure those goods with which 
the plaintiffs were entrusted, and in every of which 
they had an interest, both in respect of their lien and 
in respect of their responsibility to their dazlors.” 


The same Court in a later case (London & N. W. 
Ry. Co. vs. Glyn, 1 Ell. & Ell., 652), said of the case 
last cited : 

That case established that persons who are the 
bailees of goods have an insurable interest in them as 
against the ensurers, to their full value, although the 


assured may be trustees for third persons for part 
of the amount recovered in the policy.” 


The original depositors of the cotton surrendered 
their receipts to the railway companies and the railway 
companies were thus substituted to the relation to the 
Compress Company which had been held by these de- 
positors. The beneficiaries of the trust, so far as the 
Compress Company was concerned, were obviously the 
persons to whom it owed the duty of bailment—the per- 
sons entitled to demand from it the possession of the 
property, viz., the Railway Companies. The Compress 
Company had no privity with any other person than 
with him who held its receipt. It owed no other person 
any duty, and was answerable to no other person for 
any liability. In short, it held the property in trust 
for no other person, and knew no other person in its char- 
acter of bailee of the property entrusted to it. That 
the holders of the Compress Company's receipts— 
the persons entitled as against the Compress Company 
to delivery of the cotton—were the only persons 
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for whom it held the cotton in trust must be suf- 
ficiently obvious. The claim of the insurance com- 
pany is that it did not have in mind any other per- 
sons than the owners for whom the cotton was 
to be held in trust. Independently of the actual notice 
to the insurance company that the policies were taken 
out for the benefit of the Railway Companies (a fact 
referred to hereafter), it is enough to say that by its 
language the policy covered property “held in trust” 
(without condition or restriction as to the character of 
the person for whom the trust or bailment should exist) 
and protected the interest of the person for whom the 
property was so held. If that interest was an insurable 
interest there is an end to the controversy on this point. 
There is no pretense that the interest of the railway 
companies was not an insurable interest. Upon this 
point the fact may be summarized in the statement 
that the policy covered property held in trust; the 
Compress Company held the cotton in trust for the 
Railway Companies, and the Railway Companies had 
an insurable interest in the property. 

To hold that only an owner who intrusts goods to the 
care of another may receive the benefit of insurance 
effected by the bailee would prevent the insurance of 
any other interest in goods held in warehouses and 
Compress Companies, except in the name of the party 
having such other interest, and would prove to bea 
very serious obstacle to the forwarding of freight and 
to the transaction of business generally. 

The brief for plaintiff in error carries a suggestion 
that in the case at bar the Compress Company has no 
such responsibility to its bailors, the railroad compa- 
nies, as justified the insurance in their favor, because 
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of the clause in its receipts providing that it vas not 
responsible for any loss by fire (Tr., p. 23). But such 
responsibility of the bailee is wholly immaterial. His 
relation to the property intrusted to him, and his duty 
to the bailor, determines the legal propriety of such 
insurance for the benefit of the latter. 

In De Forest vs. Fulton Fire Ins. Co.,1 Hall, 84, 
135, the policy was on goods “as well the property 
of the assured as held by them in trust or on commis- 
sion.” 


Oakey, J.: In marine policies, effected in the name 
of a particular person, where it is intended to cover the 
interest of other parties, it is usual to insert a clause 
‘for whom it may concern.’ And it seems well estab- 
lished that a policy containing such a clause or other 
equivalent ones, will protect the interest of any person 
in the property insured, in whose behalf the assured 
has a right to act as agent. Now, whatever doubt may 
be raised as to the extent of the insurable interest of a 
factor, it cannot be questioned that as agent of hte 
principal he may effect insurance for his benefit. The 
words held on commission in these policies are equiv- 
alent to the clause for whom it may concern,’ usually 
inserted in marine policies. They contain a distinct 
declaration to the insurers that the assured were acting 
for the benefit of their consignors, and that other in- 
terests than their own were to be protected by the 
policies.” 


In Siter vs. Morrs, 13 Pa. St., 218, it was said : 


Policies in which the insurance is expressly de- 
clared to be not merely of the property of the assured, 
but of property held by him in trust and on consign- 
ment or commission, and the like, are of every day’s 
occurrence. — — adapted to the varied wants of 
a large mercantile community, and the construction 
which gives to all the property fairly within the language 
used — protection, does but carry out the true mean- 
ing and actual purpose of the party in whose name the 
instrument was obtained. 
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In Pheenix Ins. Co. vs. Hamilton, 14 Wall., 504, 
508, where the question was whether insurance can be 
effacted in the name of a nominal partnership when 
the business is carried on by and for the use of one of 
the partners, the policy read: “Grain in store, their 
own or held by them in trust or on commission.” 

BRADLEY, J., delivering the opinion of the Court, 
said : 

* And as it is well settled that a trustee or agent may 
insure property in that capacity for the benefit of all 
concerned, there seems to be no valid reason why per- 
sons constituting a nominal partnership should not be 


competent to insurance as well as to transact the 
other business in the partnership name.” 


In Fire Ins. Asso. vs. Merchants’ and Miners’ Trans. 
Co., 66 Md., 339, 346 (1886), the policy was issued to 
Merchants’ and Miners’ Transportation Company (car- 
riers) “for account of whom it may concern against loss 
or damage by fire to the amount of $5,000 on merchan- | 
dise, being chiefly cotton in bales, its own, or in its care 
or custody as carriers.” The cotton was burned and 
suit brought on the policy for benefit of the owners. 
The Court said : 


TP genni settled — n has the 
custody, care or possession ro or another, and 
bears the relation to it of —— carrier, factor, 
warehouseman or bailee, he may, though he has no 
pecuniary interest therein and is not rexponsible for its 
safe keeping, insure it in his own name for the fit 
of the owners, and the insurance will inure to their 
benefit upon a subsequent adoption of the insurance 
even after the happening of the loss under the policy.” 
Held, also, that the adoption can be inferred from acts 
subsequent to the loss. 


The transaction in the present case had no unusual 
elements. The arrangement was that the Railway Com- 
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panies should pay to the Compress Company, in 
connection with the charge for compression, an 
additional sum which would provide for the insurance 
of all cotton in the possession of the Compress 
Company for which the Railway Companies issued 
bills of lading. The Insurance Company had notice, 
as appears hereafter, that the insurance was effected 
in the interest of the Railway Companies, and it 
issued its FLOATING POLICY to include the protection 
of the Railway Companies. It is wholly immaterial 
whether the interest of other persons in respect 
to cotton held for them by the Compress Company 
was protected by the same policy. The policy, who- 
ever else it might protect, protected the Railway Com- 


panies in respect to any cotton which might be held for . 


them by the Compress Company during the life of the 
policy. It is manifestly immaterial whether the cotton 
was originally deposited by the Railway Companies or 
whether their interest accrued through the transfer of 
the receipts subsequently to a deposit made by other 
parties. The only question is, what cotton was “ held 
in trust” for the railways,—for what cotton was the 
Compress Company accountable to the Railway Com- 
panies, at the time of the fire? As respects such cot- 
ton the insurance protected the interest of the Railway 
Companies. They paid for the maintenance of a float- 
ing policy to include such protection, and the Insurance 
Company was notified of this design, and made its con- 
tract to cover this purpose. 

The Railway Companies would have been entitled to 
the insurance, under the form of the policy, even if the 
Compress Company had insured the cotton to its full 


EE — 


0 ‘ 
— 2 ke ee „„ er 
8 0 


11 


value without any express agreement with them and 
even without their knowledge. 


1 Waters vs. Assurance Co., 5 Ell. & Bl., 870. 
Waring vs. Indemnity Ins. Co., 45 N. T., 
606. 
Stillwell vs. Staples, 19 N. T., 401. 
Woods on Fire Ins., 2d Ed., Sec. 294 et seg. 
and cases. 


The policy need not state the nature of the interest. 
Phoenix Insurance Co. vs. Erie Trans. Co., 
117 U. S., 328. 


II. 


The plaintiff in error is estopped from 
claiming that the policy sued upon cov- 
ered only the interest of the owners of the 
cotton, and not that of the railroad com- 


panies. 


At p. 33 of the Transcript (Bill of Exceptions) it ap- 
pears that the plaintiff 

“ Offered evidence tending to prove that the con- 
tracts and customs of business before stated was well 
known to shippers and to the defendant when the 
policy sued on was issued, it having been stated to the 

—— of the defendant by an officer of the plaintiff, 

en the Policy was y waa applied for, that it was intended 
to cover the plaintiff and of the Rail- 
way Companies.” 


It is well settled that evidence is admissible to show 
what interests were intended to be covered by such 
policies as that in the present case. 
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In the case of Home Ins. Co. vs. Baltimore Ware- 
house Co., this Court, Mr. Justice Srrone delivering 
the opinion, said : 


“It is no exception to the rule” (governing the 
admission of parol evidence) “that, when a policy 
is taken out expressly ‘for or on account of the 
owner’ of: the subject insured, or ‘on account of 
whomsoever it may concern,’ evidence beyond the pol- 
icy is received to show who are the owners or who 
were intended to be insured thereby. In such cases 
the words of the policy fail to designate the real party 
to the contract, and, therefore, unless resort is had to’ 
extrinsic evidence, there is no contract at all.” The 
policy before the Court in this case covered mer- 
chandise “ their own or held them in trust, or in 
which they have an interest or liability.” 


See also, Finney vs. Bedford Ins. Co., 8 
Met., 348 (cited by this Court in above 
case). 


Fire Ins. Co. vs. M. & M. Trans. Co., 66 


Md., 339. 
Snow vs. Carr, 6 Ala., 363. 


Having issued the policy with the notice that it was 
intended to cover the interest of the railroad com- 
panies, the plaintiff in error cannot now be permitted 
to assert that it was only intended that the legal owners 
of the cotton should be protected. 


III. 


The clause in the policy relating to 
marine insurance does not exempt the In- 
surance Company from liability. 


The policy contained the following provision : 
“It is agreed and understood to be a condition of 


* 
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this insurance that this policy shall not apply to or 
cover any cotton which may at the time of loss be 
covered in whole or in part by a marine policy.” 

1 


The answer of the plaintiff in error defendant below— 
(Tr., p. 18, Par. 7) alleged the substance of the foregoing 
provision and averred that at the time of the loss 2,172 
bales of said cotton of the value of $101,973.73 was 
covered by marine policies theretofore issued to the re- 
spective owners of said cotton. The defendant de- 
murred to this-clause of the answer (Tr., p. 19) upon 
the ground that it did not state facts sufficient to 
constitute a defense. The demurrer was sustained 
(Tr., p. 82) and this ruling of the Court is one of the 
errors assigned (Tr., p. 18). 

Upon the trial the Insurance Company offered evidence 
tending to prove that part of the cotton was at the 
time of the fire covered by marine policies theretofore 
issued to the respective owners of said cotton. The 
evidence was objected to upon the ground that it was 
immaterial and irrelevant, and that the insured knew 
nothing of said policies and had no interest in them. 
The objection was sustained by the Court, and the rul- 
ing upon this point is also assigned as error (Tr., p. 35). 

In the answer it was sought to allege, and in the 
offer of proof it was sought to show, that additional in- 
surance had been effected by a person other than the as- 
sured, covering an interest other than that protected by the 
policy issued by the plaintiff in error. The demurrer 
was, therefore, properly sustained, and the evidence 
offered properly excluded. 

There was no claim that either the insurer or the in- 
sured had any previous, knowledge of the existence of 
such policies, nor was any proof offered of the time when 
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the same were issued, whether before or after the date 


of the fire policies sued on. 
The record does not affirmatively show the office or 


function of this provision against marine insurance. 
Counsel for plaintiff in error does not define or even 
suggest the evil at which it is aimed, nor does he inti- 
mate that any marine insurance which may have been 
effected by the consignee, in this case, presents the evil 
intended to be guarded against, or has in any way 
affected the interests or the position of the Insurance 
Company. Inhis brief he contents himself with this 
observation: A reason for this provision may easily 
be found but it is not necessary to search for one. It 
is sufficient to say thus is the contract written.” 

The Insurance Company can in no way be affected by 
the alleged fact that the cotton or any part of it was 
covered by marine policies, unless it claims that the 
issuing of such policies amounts to double insurance. 
In any other view it has no interest in marine insur- 
ance, which primarily covers property only while it is 
in transit. If then such insurance 1s claimed to be 


double insurance the question as to the effect of the 
clause is immediately settled by the well established 
rule that only risks upon the same interest tn property 
and in favor of thé same person constitute double in- 
surance. 


North British and M. Ins. Co. vs. London, 
Liverpool & Globe Ins. Co., L. R., 5 Ch. 
Div., 569. 

8. C., 22 Eng. Rep. (Moak’s Notes), 323. 

Royster vs. Roanoke N. & B. S. B. Co., 26 


ed. Rep., 492. 

Lowell Mig Co. vs. Safeguard F. Ins. Co., 
Co., 88 N. Y., 591. 

Phillips on Ins., Sec. 359. 

peor on Fire Ins., 784 et geg., and cases 

ci 
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But it is claimed that the clause in question is not 
aimed at double insurance, in the ordinary sense of that 
term, but that it is aimed at a peculiar species of in- 
surance. This distinction, however, suggests no reason 
for any diversity in the construction of provisions 
avoiding policies in case of further fire insurance, and 
provisions avoiding policies in case of marine insurance, 
—the provisions in both cases being identical except as 
to the class of insurance prohibited. Either class of 
insurance is additional insurance, and the language pro- 
hibiting the additional insurance is the same in both 
cases except in the designation of the class. If the 
Courts construe a provision avoiding a policy in case 
the property is additionally insured against fire, as re- 
lating only to additional insurance upon the same in- 
terest and effected by the same person or in his inter- 
est, it is difficult to conceive a reason for applying a 
different rule of construction to a provision avoiding 
the policy in case of further insurance against the 
perils of the sea. No reason for any such diversity of 
construction is attempted by counsel for plaintiff in 
error, and none is possible. It is, however, seriously 
argued in behalf of plaintiff in error that the taking out 
of a marine policy by the owner of the cotton, without 
the knowledge or participation of the Compress Com- 
pany or the railway companies, would avoid the · poli- 
cies taken to protect the independent interests of the 
latter; and that this is so whether the marine insur- 
ance was effected before or after the insurance in favor. 
of the railway companies. 

The plaintiff in error endeavors to distinguish the 
condition in respect to marine insurance from the ordi- 
nary condition in respect to further fire insurance, by 
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treating the former class of insurance as impressing some 
new element or status upon the property itself, while he 
concedes that the latter class—so far as the interpreta- 
tion of the condition under discussion is concerned— 
is treated as relating to the interest protected. The 
distinction is clearly unsubstantial and without the 
suggestion of basis. Obviously, one class of insurance 
no more affects the property, or gives character to the 
risk, than the other. 

Cases are cited in the brief of opposing counsel in 
which it is held that conditions avoiding a policy in 
case of the use of the premises for an unlawful business, 
or for storage of gunpowder, &c., will be sustained al- 
though the unlawful business was carried on, or the 
gunpowder stored without knowledge or consent of the 


owner. Clearly so; the possession of the tenant or 


occupant is the possession of the owner ; the tenant or 
occupant is the representative of the owner and holds 
subject to such control as the owner may have asserted, 
and subject to such conditions as he may have imposed. 
Such contracts made by the owner, as to the use of 
the premises insured, are in the nature of warranties 
and cover matters within the legitimate dominion 
and control of the owner. But it is extray- 
agant to claim that a condition such as 
that here under discussion was intended by 
the assured to subject his policy to forfeiture 
if, perchance, any stranger, having some remote and in- 
dependent insurable interest, should take out a policy 
of marine insurance to protect that interest. It is cer- 
tainly true that a party will ordinarily be supposed to 
contract with reference to his own actionsor the actions 
of those representing him or under his control. Mere 
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general words of contract will not be construed as 
creating an undertaking in respect to the actions of third 
parties not named and with whom the party contracting 
has no relation or privity. It is preposterous to argue 
that it was the intention of the assured to contract with 
respect to the transactions of absolute strangers, to 
whom it had no relation, and whose acts, and contracts 
could not have been anticipated, or controlled, or even 
known by it. 

Words should not be taken in their broadest im- 

rt when they are equally appropriate in a sense lim- 


ited to the object the parties had in view.” 
1 Wood on Fire Insurance, 146. 


“All words,” said Lord Baoon, “‘ whether they be in 
deeds or in statutes or otherwise, if they be general and 
not express and precise, shall be restrained into the 
fitness of the matter and the person.” 

Bacon’s Law Maxims, Reg. 10. 


When it is claimed that the clause in question oper- 
ates to avoid the policy in case any other person than 
the assured (without his knowledge) takes out mai ine 
insurance covering an entirely different and independ - 
ent interest; when such a rule is propounded without 
even the suggestion of a reason founded in the right or 
interest of the Insurance Company, then it is sought,by 
construction, to make the clause a trap to the insured 
and a means of escape to the insurer. Courts will not 
incline to a construction which has this result. 

“ We are not to suppose that conditions involving 
forfeitures are introduced into policies by insurance 
companies, which are purel — and without 


reason, merely as a trap to the assured or as a means 
of escape for the company in case of loss. When, 
therefore, a . condition has no application to a 

policy; where the reason which alone gives 


particular 
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it force is out of the case, the condition itself drops out 
with it.” 

Paxson, J., in Grandin vs. Rochester Ger. Ins. Co., 
107 Pa. St., 26, 37. . 


If the extraordinary construction for which counscl 
for plaintiff in error contends were inevitable, then we 
submit, the Courts would unhesitatingly treat the con- 
dition as unreasonable and unjust and hence void. But 
the construction of the provision against marine insur- 
ance, which is now attempted to the end that plaintiff 
in error may escape its liability, is as entirely without 
authority in adjudged cases as without basis in fairness 
and reason. 

It is a construction which is opposed to the uniform 
rule adopted in cases involving conditions of the same 
substantial character (Cases, supra, page 14), and 
opposed to the fundamental rule governing the interpre- 
tation of conditions generally which provide for forfei- 
ture of insurance policies. 

In the case of Mulville, trustee, against Adams and 
others, 19 Fed. Rep., 887, Judge WatiacE says that 


“it is a familiar rule in the interpretation of condi- 
tions which work a forfeiture that they are not to be 
extended by construction, and, being inserted for the 
benefit of the insurer, they are to be liberally construed 
in favor of the assured.” 


In the case of Hoffman vs. Etna Insurance Com- 
pany, 32 N. Y., 414, the Court states the rule in the 


following language : 


“The appellants also encounter another rule equally 
at variance with the proposition they seek to maintain, 
‘Conditions providing for disabilities and forfeitures 
are to receive, when the intent is doubtful, a strict con- 
struction against those for whose benefit they are intro- 
duced ’ (Livingston vs. Sickles, 7 Hill, 255; Catlin vs. 
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m5 Ins. Co., 1 Sumn., 434; Breastead vs. 
armers’ Loan and Trust Co., 4 Seld., 305). This rule, 
applicable to all contracts, has peculiar force in cases 
iké the present, where the attempt is to seize upon 
words introduced as a saf against fraud, and 
make them available to defeat the claim of the assured 
on the theory of a technical forfeiture without fault. 
If the policy admits of such a construction, it is due to 
the dexterity of the draughtsman and not to a meeting 
of the minds of the parties.” 


This language presents an apt commentary upon the 
construction attempted in the interest of the plaintiff 


in error. 


The sixth point in brief for plaintiff in error (p. 42) 
is an additional argument that there was error in the 
ruling of the Court sustaining the objection of the 
plaintiff to the offer of evidence, upon the part of the 
defendant, as to the existence of marine insurance. The 
offer (Tr., p. 35) was of evidence “tending to prove 
that at the time of said fire 2,172 bales of the cotton 
covered by the bills of lading aforesaid, and alleged to 
have been burned at the fire in question, and of the 
value of one hundred and one thousand nine hundred 
and seventy-three dollars and seventy-three cents were, 
at the time of said fire, covered by marine policies of in- 
surance theretofore issued to the respective owners of said 
colton residing in various portions of the United States 
and in England.” This evidence was objected to on 
the ground that it was “immaterial and irrelevant, and 
on the ground that the insurer knew nothing of said. 
policies and had no interest in them.” The offer was 
clearly an offer to prove the bare fact of marine insur 
ance in support of the defense in paragraph 7 of the 
answer. It did not include a production of the poli- 
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cies or a disclosure of their amounts, or of any of their 
terms or conditions. It was an offer to prove the fact 
of marine insurance upon the theory that the policy 
would be avoided thereby; but it is now claimed by- 
opposing counsel (Brief, p. 42) that the offer was also 
in support of the defense (stated in the ninth para- 
graph of the answer) that there was a total insurance 
on the cotton burned to the amount of about two hun- 
dred and fifty thousand dollars ($250,000), and by the 
terms of this policy the defendant was liable only for 
such portion of the whole loss as the amount of its 
policy bears to the sum of all the insurance existing at 
the time of the loss.” 

The idea that the offer of this evidence had any 


bearing upon the amount of proportionate liability is 


clearly an afterthought. Not the least reference to 
such bearing is to be found in the offer itself or else- 
where in the record with regard to it. No suggestion 
was made of instructions to the jury on this head. 
The record fails to disclose that had the testimony 
offered been admitted it would have furnished any 
data which could aid in computing the proportionate 
liability of defendant. It was an offer to prove merely 
the fact of marine insurance, and not an offer to prove 
the amount of such insurance. Exclusion of such proof 
when offered only in bar of liability cannot be held to 
excuse a suggestion of the same proof as applicable to 
a reduction of the verdict. The questions are dis- 
tinct, and the Court was entitled to a suggestion, and, 
if need be, a discussion of them both. The value of 
this position is not lessened by the fact that the proof 
itself was no less inadmissible on this ground than on 
the other. 
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The error assigned by counsel is that the Court 
excluded evidence of the existence of marine policies 
covering cotton alleged to have been of a certain value. 
The offer did not include any statement of the amount 
of the policies, and hence if the evidence has been ad- 
mitted, no fact would have been proved upon the basis 
of which the jury could have found the proportion in 
which the liability of the plaintiff in error should be 
reduced by a consideration of the amount of the marine 
policies. It does not require argument to show that 
proof of the mere fact of this additional insurance, with- 
out any proof of the amount of the insurance, would not 
be proof of any fact upon which the Court could direct, 
or the jury could compute, any proportionate reduction 
of liability, as claimed in the ninth defense of the an- 
swer. Nor can it be claimed that the offer of this proof 
was the offer of any link in the chain of proof covering 
the amount and general terms of the marine policies. 
The bill of exceptions states the ruling of the Court, 
upon the offer of this evidence, as distinct and inde- 
pendent error. The ninth paragraph of the answer is 
an affirmative defense. It is a partial defense in that it 
is an attempt to reduce recovery by securing a pro 
rating of the loss with other insurance companies. 
Evidence upon this point would only be complete when 
including a statement of the amount of the policies to 
be considered. The offer to prove under the defense 
must be as broad as the statement of the defense in the 
pleading. If, therefore, the offer only covers a part of 
the evidence, i. e., the mere fact of marine insurance, 
and not the amount, it becomes wholly immaterial tes- 
timony and does not substantiate the grounds of de- 
fense relied upon. It is incumbent upon the party 
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alleging error to affirmatively show upon the record not 
only that there was error in the exclusion of evidence, 
but that such exclusion was prejudicial to the party 
offering the testimony. 

Even if the offer under discussion be regarded as 
a partial offer to prove the marine policies—their 
amount to be proved in different form at a subsequent 
stage of the proceedings (a theory not suggested in the 
bill of exceptions),—the ruling would still stand, 
inasmuch as the plaintiff in error was unable to offer 
any competent evidence of the amount or terms of the 
marine policies (Tr., p. 37) ; and if proof of the fact of 
marine insurance had been admitted, it would have 
been subsequently stricken out; the fact of marine 
insurance, effected by the owners, being immaterial as 
affecting the validity of insurance for the benefit of the 
Railway Companies, and (in the absence of proof of 
the amount) being immaterial and insufficient upon the 
claim of a reduction of the liability of the Insurance 
Company. 

The correctness of the views above expressed is 
demonstrated by the fact that the only specific offer to 
prove the terms of marine policies, including the ex- 
tent of the insurance, was made in the form of an offer 
of the deposition of Lawrence Phillips, and the testi- 
mony of Wm. Bowen (Tr., pp. 36, 37), both of which 
were excluded upon grounds, the soundness of which 
need scarcely be urged. 

All competent testimony as to the amount of addi- 
tional insurance was received and the Insurance Com- 
pany’s liability diminished by the verdict of the jury 
in the proportion which the loss bore to the total in- 
surance. Aggregate insurance of $142,500 was shown 


(Tr., p. 42). 
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IV. 


The fact that the loss was incurred 
through the negligence of the employees 
of the railway companies in no way affects 

their interest under the policy. 


The right of a common carrier to recover insurance 
for losses caused by the negligence of its employees is 
so well settled that counsel for the plaintiff in error, in 
urging the application of a different rule, are compelled 
to invite this Court to review its carefully considered 
judgment in the case of Phenix Insurance Company 
against Erie Transportation Company, 117 U. S., 312- 


324. 


In that case Mr. Justice Gray, delivering the opinion 
of the Court, said: 

“No rule of law or of public policy is violated by 
allowing a common carrier, like any other person having 
either the general property or a peculiar interest in 
goods, to have them insured against the usual 


and to recover for any loss from such perils, ough 
occasioned by the negligence of his own servants.” 


The judgment in that case has been referred to with 
approval in the subsequent cases of Orient Insurance 

Company vs. Adams, 123 U. S., 67-72, and in Liverpool 
Steam Co. vs. Phoenix Insurance Company, 129 U. S., 
397-438, and the decision was preceded by an unbroken 
line of English and American decisions, cited by the 
Court, which declared the same rule. 

We do not feel called upon to argue a proposition 
upon which this Court has recorded its deliberate 


judgment. 
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CONCLUSION. 


It remains to notice several propositions which we 
find in the brief of counsel for plaintiff in error and to 
which we think it unnecessary to devote argumert 


under specific propositions. 


1. PossEssION OF THE COTTON. It is suggested in the 
brief of opposing counsel that the possession of the 
cotton was transferred to the railway companies by the 
issue of bills of lading (Brief, p. 33), and that the In- 
surance Company became exempted from liability be- 
cause of the provision avoiding the policy in case of 
any change in the possession of the cotton without a 
consent endorsed by the Insurance Company upon the 
policy. 

There is no pretense that the cotton was not still in 
the hands of the Compress Company, upon its prem- 
ises, and in its actual and physical possession. We do 
not quite understand the argument of counsel, unless 
it be that he conceives that by acquiring the receipts of 
the Compress Company and issuing bills of lading the 
railway companies assumed constructive possession of 
the cotton; but if the “ issuing of a bill of lading by a 
transportation company of goods in the warehouse of 
another company places the goods in the care and cus- 
tody of the transportation company for the purposes of 
insurance, —a proposition supported by authorities in 
plaintiff's brief at page 34, and which we not only con- 
cede but strenuously urge—it certainly cannot be 
claimed that the warehouse company (or, in this case, 
the Compress Company), although retaining actual and 
physical possession of the merchandise, has so lost some 
element of possession as to be deprived of the right to 
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effect insurance for its own benefit, and (as bailee or 
agent) for the protection of the Railway Companies 
(Qases cited, ante, pp. 3-6,8,9). It is clear that counsel 
has confused the actual possession (still remaining with 
the Compress Companies) with the right to ultimate 
possesion which passed with the receipts from the 
original depositors to the railway companies. 


2. DIRECT LOSS OR DAMAGE BY FIRE.” We find in the 
brief for the Insurance Company an elaborate argument 
to the effect that no recovery can be had in the interest 
of the R. R. Companies because the injury to them de- 
pended upon their liability for the negligence of their 
employees in causing the fire. It is stated that the 
policy in suit is against all direct loss or damage by 
fire, and it is argued that “ a direct loss or damage is a 
loss which immediately happens by reason of the bare 
fact that the goods were burned.” In other words, 
that the “loss or damage” does not refer to the effect 
of the fire upon the property, but that it means loss or 
damage as respects the pocketbook of the insured ; 
and that the word direct qualifies the term loss or 
damage ” as so construed. We will scarcely ask the 
Court to consider any extended reply to this ar- 
gument. The term “ direct loss or damage by fire” 
manifestly means loss or damage occurring directly 
From fire as the destroying agency. The books are so 
full of cases which discuss the liability of insurance 
companies under varying circumstances involving the 
directness or remoteness of fire as the agency of de- 
struction, that there can be no question of the meaning 
of the word “ direct,” or of the intention in its use. 
The question whether fire is the proximate agency in 
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the loss or damage has been considered in cases of ex- 
plosions of gunpowder, gases, chemicals, &c., caused 
by fire ; in cases of explosions of steam boilers; in 
cases where buildings have been destroyed to pre- 
vent the spread of conflagration, or of destruction 
through the falling of burning walls, &c.,&c. In 1 
Wood on Fire Insurance (p. 238 et seqg.), nearly 50 
pages are devoted to a discussion of this subject and of 
the adjudications upon the conditions of policies of in- 
surance relating to the proximate cause of loss or dam- 
age to the insured property. 


3. CHARGE OF THE Court. The Alst assignment of 
error relates to the charge of the Court as to the alleged 
negligence of the Memphis and Little Rock Railroad 


Company. The charge is discussed in the brief of 


plaintiff in error at pages 37-38. The portion of the 
charge of the Court objected to is stated to be this: 


“If you can say that that was a proper place to store 
—— — —— — 7 — — — — not ex- 
ing four feet up and down, t whic ns 
at all — the day and — to the boat 
ouse and skiff-ferry, and it being a season, with 
three or four thousand bales of cotton stored there, 
then if you say this is not negligence, you excuse this 
Railroad Company and to that extent will disallow the 
claim of plaintiff; but if you should so find, I will 
be very much surprised at your verdict, and would not 
be surprised if I should set it aside, but I leave it for 
you to say (Tr., pp. 43-44). 


The mere fact that the Court dwelt with some empha- 
sis upon facts which seemed to it of controlling impor- 
tance and expressed its opinion as to the bearing of 
these facts upon the question of negligence, is wholly 
immaterial if the issue itself is left to the jury. The 
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charge of the Court in a clause immediately preceding 
the clause objected to was as follows : “ It is for you to 
determine whether this Railroad Company was not 
guilty of negligence and was not at fault in leaving this 
cotton in an exposed condition after it issued bills of 
lading therefor” (Tr., p. 43). And in the last clause of 
that part of the charge objected to by the plaintiff in 
error the Court expressly states that it leaves the ques- 
tion of negligence to the jury. A conclusive answer to 
the claim of error on this point is found in the language 
of this Court in the case of Vicksburg, &c., R. R. Co. 
vs. Putnam, 118 U. S., 545-553, where Mr. Justice 
Gray, on behalf of the Court, said : 


“In the Courts of the United States, as in those of 
= — which our —— was — — 
udge, in submitting a case to the jury, may, at his dis- 
cretion, whenever he thinks it — to assist them 
in arriving at a just conclusion, comment the 
evidence, call their attention to parts of it which he 
thinks important and express his opinion upon the facts; 
and the expression of such an opinion, when no rule of 
law is incorrectly stated and all matters of fact are ulti- 
mately submitted to the determination of the jury, can- 
not be reviewed on writ of error.” 
See also Indianapolis, &c., R. R. Co. vs. 
Horst, 93 U. S., 291. 
Nudd vs. Burrows, 91 U. S., 426. 
St. Louis, I. M. & S. Ry. Co. vs. Vickers, 
122 U. S., 360. 


4. THE RIGHT OF ACTION HAS ACCRUED. The right of 
the Compress Company to recover in this action is not 
affected by the circumstance that the Railroad Com- 
panies had not, at the time of the trial, fully discharged 
their liability for tne cotton detroyed. 

It has already been shown that the assured, under the 
policy taken out by a bailee to cover property, “his 
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own or held in trust or on commission, may enforce 

the contract of insurance to the full value of the prop- 

erty destroyed, holding the proceeds primarily for 

his own benefit and the balance for that of his bailors. 
See cases cited under First Point. 


The case cited by counsel for appellant (Cin., H. & 
D. R. R. Co. against Spratt, 2 Duvall (Ky.), 4) is not 
in point. That case was brought by a consignee 
against a carrier, and the ruling was that the consignee 
of freight, under a bill of lading, entitling the carrier to 
insurance obtained by the consignee, could not be com- 
pelled to proceed upon the policy before enforcing his 
claim upon the carrier, even where it appeared that the 
insurer had agreed to pay its loss under the policy and 
though it was alleged that the suit was prosecuted for 
the benefit of the underwriter. 


The present case presents no facts to which this de- 
cision could be applied. Here the Compress Company, 
the plaintiff (below), is the assured—the insurance be- 
ing taken to include the protection of the Railway 
Companies. The premium was paid; and the condi- 
tion of liability of the Insurance Company—the de- 
struction by fire of the insured property—is complete. 
The liability of the Insurance Company has fully ac- 
crued. The limit of admissible defense on its part was 
that the Railway Companies had no liability protected 
by the insurance. This issue has been litigated in 
this case between the parties to the contract of 
insurance, and has been conclusively found against 
the plaintiff in error. 

The Insurance Company is not called upon to per- 
form more than its agreement to pay insurance in case 
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of destruction by fire. It cannot ‘evade the perform- 
ance of that agreement on the ground that the liability 
protected by the insurance has not been fully dis- 
charged, nor can it postpone payment until that 
liability is liquidated. 

The right of action and recovery is not contingent 
upon payment by the Railway Companies of the value 
of the cotton destroyed, but it is, at most, contingent 
upon the destruction of the cotton by fire under 
circumstances. imposing liability on the Railway Com- 
panies. 


JOHN F. DILLON, 
Of Counsel. 
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THE CALIFORNIA INSURANCE COMPANY, 
Plaintiff in En,, 
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v. 


1 THE UNION COMPRESS COMPANY. 

; 

In Error to the Circuit Court of the United States for the Eastern 
District of Arkansas. 


BRIEF FOR DEFENDANT IN ERROR. 


my : On the 14th day of November, 1887, cotton to the value of 
1 $133,500 was burned in and near the warehouse and sheds of 
the Union Compress Company, in the City of Little Rock, it 

5 1 being covered at the time by policies of insurance for $142,500. 
6. 4 This cotton had been leſt with the Compress Company ſor the 
a purpose of compression, preparatory to shipping, by the St. 
Louis, Iron Mountain and Southern Railway Company, and the 
Memphis and Little Rock Railway Company, which had issued 
bills of lading thereſor; the railway companies, through an 
arrangement with the Compress Company, having had the cot- 


ton insured, paying the premiums thereſor and the charge ſor 


compression. 


. er eal. ee La 
A 
* * 
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The Compress Company sued plaintiff in error on a policy 
ſor $10,000, for its part of the loss. The complaint (Tr. 4), sets 
out in detail the circumstances attending the loss. There was 
an answer, a trial by jury, and a judgment for plaintiff for 
$0,491.96 (Tr. 20), and defendant brought error. | 


The policy contains this clause: 


“In consideration of the stipulation herein named, and of 
“seventy dollars premium to be paid by the insured herein- 
“after named [the California Insurance Company, of San 
Francisco], does insure the Union Compress Company for 
“the term of thirty days, from the second day of November, 
“ 1887, at noon, to the secund day of D. cember, 1887, at noon, 
“against all direct loss or damage by fire, except as hercin- 
“after provided, to an amount not exceeding ten thousand 
dollars. to the following described property, while located and 
contained as described herein, and not elsewhere, to-wit. : 

“ FORM OF COTTON POLICY. 

Ten thousand dollars on cotton in bales, their own or held 
“by them in trust, or on commission, while contained in the 
frame shed 112 to 122 inclusive, North Main street, and on 
“ platforms adjoining, and in street, immediately between the 
“‘ sheds, Sanborn’s map of Little Rock, Ark.; and it is agreed 
and understood to be a condition of this insurance, that this 
“policy shall not apply to or cover any cotton which may, at 
“the time of loss, be covered in whole or in part by a marine 
“policy.” (7) | 

Also this clause: 


This entire policy, unless otherwise provided by agreement 
„ indorsed hereon, or added hereto, shall be void if the insured 


a 
now has or shall hereafter make or procure any other con- 
“tract of insurance, whether valid or not, on property covered 
in whole or in part by this policy; . ° ° * 

“or if the interest of the insured be other than the uncon- 


“ ditional and sole ownership. (8) 


The printed part of the policy goes on as usual in fire 
policies, to make stipulations with regard to real estate, notes, 
jewelry, books, engravings, fresco work, and many other kinds 
of property not embraced in the insurance. The clause as 
to change of title clearly relates to other. risks, as cotton in 
the temporary custody of a bailee for compression, for which 
receipts or bills of lading have been given, is continually 
changing hands. Hence the language of the written part of 
the contract is general, on cotton “ their own, or held by them 


in trust, or on commission. 


Grandin v. Rochester Ins. Co, 107 Penn. St., 26. 
Wolf v. Ins. Co., 39 N. Y., 49. 


It is not disputed that the insurance was taken out by the 
railway companies; it is not denied that they paid the premiums; 
and it was proved that these facts were well known to the 


agents of the defendant at the time that the policy was issued. 


In order to make out a case of double insurance, counsel 
for plaintiff in error say that the policy was for the benefit of 
the owners of the cotton; and that the owners took out marine 
policies. The policies, it is said, could not avail for the pro- 
tection of the railway companies, as they were not the owners 


of it. 


This is what is known in the law as a quibble ; and a very 


transparent one at that. It is conceded that the railway com- 


— — 
panies had an insurable interest. Then to that extent they 


were owners. The word owner has no technical meaning. 


“being nomen generalissimum. 
J Hare's Am. Const. Law, p. 355. 


The evidence as to the ownership of the cotton was clearly 
admissible; as was held in Home Insurance Co. v. Baltimore 


Warehouse Co., 95 C. S., 543. 


The policy embraced all cotton left with the Compress 

Company by the two railway companies. 
Johnson v. Campbell, 120 Mass., 45}. 
Stillwell v. Staples, 19 N. , 403. 
Hanshaz v. Mutual Ins. Co., 2 Blatchf., 99. 
Buck v. Chesapeake Ins. Co., 1 Pet, 1§1. 
Hodgson v. Marine Ins. Co., 5 Cranch, roo. 
Phenix Ins. Co. v. Hamilton, 14 Wall., 506. 
Hooper v. Robinson, 98 U. S., 5.36. 
Ins. Co. v. Chase, 5 Wall., 512. 
t Phil. Ins., secs. 384-5. 
Waters v. Monarch Ius. Co., 5 El. and Bl., 870. 


We do not see the relevancy of citations made by counsel 


to their contention. 


In Snow v. Carr, 61 Ala., 363, it was held that parol evi- 
dence was admissible to show whit goods were .intended to 


be insured under general words used in a policy. 


In Fire Insurance Co. v. Merchants’ Transp. Co.,66 Md., 346, 
it was held that parol evidence to show the parties for whose 


benefit the insurance was taken was admissible. 


ea 
* 
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In Lucas v. Ins. Co., 23 W. Va., 258, the trustee recovered 


for the whole amount of the policy. 


Nor does Hough v. People’s Ius. Co., 36 Md., 398, favor the 
contention of the plaintiff in error. In that case the policy 
covered the merchandise ofthe insured their own, or held by 
“them in trust, or in which they had an interest or liability.” 
Parol evidence was offered to show that it did not cover mer- 
chandise which was their own; but this evidence was held to be 
incompetent. Surely; for that would not be to read the con- 
tract by the light of surrounding circumstances; but would be 


to contradict the plain terms of the written instrument. 


The exact point was involved in Home Ins. Co. v. Balt. 


Warehouse Co., 95 C. S., 543. 


If the law were otherwise, how could the nature and extent 


of the loss ever be shown ? 


The receipts given by the Compress Company and the bills 
of lading executed by the two railroad companies excepted 
losses by fire; but these exceptions, of course, did not free them 
from responsibility for damages occasioned by their own neg- 


ligence, or that of their employes. 


The principle of public policy that would prevent carriers 
from insuring against loss proceeding from negligence of their 
servants, has not heretofore been heard of, notwithstanding the 
immense number of policies of that kind always in force; and 
the novelty of the proposition to have the court overrule 
Phaniz Ins. Co. v. Erie Transp. Co., 117 U. S., 324, on that 
point seems to preclude debate. 


See also: 


I A ALL A ä—äb— 
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Patapsco Ins. Co., v. Coulter, 3 J ei., 237 
Columbia Ins. Co. v. Lawrence, 10 id., 5 7. 
Waters v. Merchants Ins. Co, II id., 220. 
Orient Ins. Co. v. Adams, 123 U. S., 72. 

The demurrer was properly sustained to the seventh para- 
graph of the answer of the deſendant; ſor it did not show that 
the marine policies were on the same interest as that covered 
by the fire policy. The cases cited have no application. In 


Kelly v. Worcester M. & F. Ins. Co., 97 Mass., 286, the insur- 


ance was not to attach if the building insured should be occu- 


pied for any unlawful purpose. So in Fire Assn. v. William- 


son, 26 Pa. St., 198, the keeping of gunpowder avoided the pol- 
icy. Inthe one case the illegal occupancy and in the other 
the keeping of gunpowder might easily have been discovered 
by the insured ; but it was not possible for the Union Compress 
Company in Little Rock to know when, if at all, a marine policy 
might be issued in favor of some stranger in New York, Lon- 
don, Liverpool, Paris, or any where else on the habitable 
globe. The cases are plainly and essentially different. They 


are so diverse that different rules of interpretation must neces- 


_ sarily be applied. 


Insurance policies are to be construed most strongly against 


the underwriters. 


Insurance Companies v. Wright, 1 Wall., 468. 
National Bank v. Ins. Co., 95 C. S., 673. 
Noonan v. Bradley, 9 Wall., 407. 


Such a construction should be given to every contract as 


vill make it effective. If the contention of the plaintiff in 


¢; 
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error is correct, the policy sued on was of no practical utility; 
for as soon as the consignees were advised by telegraph of the 
shipment of the cotton, they took out marine policies in order 
to cover their own risk. At such time the ink was hardly dry 
on the policies taken out by the railway companies. Accord- 
ing to that theory the fire companies got the premiums from 
the railway companies, and practically avoided all risk. This 
could not have been the intention of the parties. The con- 
tract must be construed ut ves magis valeat. This question 
has been so fully and ably considered in the case of the North 
British Ins. Co. v. London Ins. Co., 5 Chy. Div., 569 (22 Eng. 
Rep., Moak's Notes, 323), that an argument on it at present 
would be inappropriate ; particularly as the decision made in 


that-case has been twice cited by this court with approval. 
Phaniz Ins. Co. v. Erie Transp. Co., 117 U. S., 323-5. 


The case thus approved was a very strong one for the un- 
derwriters; for in that casc the condition was against any other 
subsisting insurance, whether effected by the insured or by any 
“‘ other person.” It would be indeed difficult to conclude that 
the parties intended to grant or receive an insurance that might 
be at any time annulled without the knowledge, connivance or 
consent of either party; and if such a construction was ad- 
missible the door for fraud and collusion would be thrown 
wide open. But the question is not otherwise new. In or- 
der to invalidate a policy upon the ground of a breach of 
“the condition against other insurance, it must be shown that 
“such other insurance was obtained by the insured, or some 
one authorized by him to obtain it, or that he subsequently 
*‘ assented thereto.” | 


Wood Ins. (1st Ed.), sec. 352. 


It was. contended in the court below that the case of the 


| _ North British Ins. Co. v. London Ins. Co. has been overruled 


by the decision in Home Ins. Co. v. Baltimore Warehouse Co. , 
93 L. S., 542. But that is not true; for in that case the ware- 


ö house company insured for the benefit of the owners, and the 


owners themselves took out policies in their own names; so K 
that there was a perfect identity of property and of interest. : 


But in this case the fre policies were taken out for the 


benefit of the railway companies, and the marine policies 7 


* were taken out for the benefit of the consignees; and these 


a} several interests were as distinct as those of a mortgagor and 


ik mortyagee, or of a tenant for life and remainderman. 


oat In no event could the marine policies enure to the benefit 
| of the railway companies; for if the marine companies should 
pay the loss, they would be subrogated to the rights of the 
owners as against the railway companies. In a suit of that 
kind the latter could not defend on the ground that they were 


not guilty of any negligence; for in any event the Compress 


Company was the agent and servant of the railway companics, 
and for its acts they would be liable. Qui facit per alium 
facit per se. te 


Railroad Co. v. Hanning, 15 Wall., 649. 


It is wholly unnecessary to discuss the legal effect of the 1 
contribution clause of the policy referred to in the tenth as- 


signment, as the question is not presented on the record. 


_ Relating to this matter, the transcript is as follows: 
“It appeared from bills of lading offered in evidence by 
“ plaintiff, that the Little Rock and Memphis Railroad Com- 


„ pany issued five bills of lading on cotton consigned to Ralli 


— — 


“ Bros , Liverpool, one of which is set forth above, and the 
“ other four were precisely similar. Under these five bills of 
“ lading it appears that a loss of 158 bales of cotton, valued 
“ at $7488. 36, was claimed to be burned at said fire. * * * 
% Defendant, to sustain the issue on its part, offered compe- 
“tent evidence tending to prove that at the time of said fire 
“ 2172 bales of cotton, covered by the bills of lading aforesaid, 
and alleged to have been burned at the fire in question, and 
“of the value of $101,473.73, were at the time of said fire 
“covered by marine policies of insurance, theretofore issued 
“to the respective owners of said cotton, residing in various 
“ portions of the United States and in England.” (Tr. 34, 35). 


The cotton thus referred to might well have been included 
in the bills of lading mentioned, and not have been the same 
that was insured in the policy sued on. On the proposition as 
made the court could not but reject it. | 


As to the eleventh assignment, there was no error. There 
was no proof that the policies referred to were in Liverpool. 
The witness had only been informed ’’ that they were there. 
As to the supposed copy, the witness only swore that Phillips 
“said it was a copy.“ This was all hearsay. (Tr. 37). 


There are many other assignments of error; but none that 
we deem worthy of further notice. 


Respectfully, 


U. M. ROSE, 
G. B. ROSE. 
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1 UnitTEpD STATES OF AMERICA, 83: 


(Seal of the Circuit Court, Massachusetts.] 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the district of Massachu- 
setts, Greeting: | 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
between Stephen 6 Mills, of Norridgewock, in the county of Som- 
erset and State of Maine, plaintiff, and Stephen Dow, of Woburn, 
in the State of Massachusetts, one of the defendants, in an action of 
contract between the said Stephen C. Mills, plaintiff, and the said 
— 45 Dow and one Nathan P. Pratt, deſendants, a maniſest error 
hath happened, to the great damage of the said plaintiff, as by his 
complaint appears, we, being willing that error, if any hath n, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinetly and openly, you 
send the record and proceedings aforesaid, with all things concern - 
ing the same, to the — Court of the United States, together 
with this writ,so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court to bo 
then and there held, that, the record and proceedings aforesaid being 
inspected, the said Supreme Court may cause further to be done 
herein to correct that error what of right and according to the luws 
and custom of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, the twenty-eighth day of November, in the year of 
our Lord one thousand eight — and eighty-five. 

JOHN G. STETSON, 
Clerk of the Circuit Court of the United States, 
District of Massachusetts. 


Allowed by— 
LE BARON B. COLT, 
U. &. Circuit Judge, First Judicial Circuit. 


2 Circuit Court of the United States. 
District OF MASSACHUSETTS, 88: 


And now here the judges of the circuit court of the United 
States in and for the district of Massachusetts make return of this 
writ by annexing hereto and sending herewith, under the seal of the 
said circuit court, a true and attested copy of the record and pro- 
ceedings in the suit within mentioned, with all things concerning 
the — to the Supreme Court of the United States, as within com- 
manded. 
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In testimony whereof I, John G. Stetson, clerk of said circuit 
court of the United States in and for the 
Seal of the Circuit Court, district of Massachusetts, have hereto set 
Massachusetts. my hand and the seal of said court this 
seventh day of September, A. D. 1886. 
JOHN G. STETSON, Clerk. 


3 UNITED STATES OF AMERICA, \ i 
Massachusetts District, : 


At a circuit court of the United States for the first circuit begun 
and holden at Boston, within and for the district of Massachusetts, 
on Friday, the fifteenth day of May, in the year of our Lord one 
thousand eight hundred and eighty-five. 

Before the Honorable Le Baron B. Colt, circuit judge. 


STEPHEN C. Mitts, of Norridgewock, in the County of 
Somerset and State of Maine, and a Citizen of said State, 


Plaintiff, 
v. No. 1912. 
STEPHEN Dow, of Woburn, and NATHAN P. Pratt, of 
East Cambridge, Citizens of and Residing in the Dis- 
trict of Massachusetts, Defendants. 


In an action of contract, to the damage of the said Mills, as he says, 
the sum of twenty thousand dollars. 


The writ in this cause is dated the thirtieth day of September, 
A. D. 1882, and was duly entered at the October term of this court, 
A. D. 1882, when and where the parties appeared by their respective 

attorneys. 
4 On the sixteenth day of October, A. D. 1882, the following 
declaration was filed : 


Declaration. (Filed Oct. 16, 1882.) 


And the plaintiff says that the defendants made.an agreement 
with the plaintiff, a copy of which is hereto annexed. 

And the plaintiff further says that, being the contractor for building 
the Boston and Mystic Valley railroad bed, bridges, etc., named in 
said agreement, said defendants, on the 23d day of October, 1878, 
to wit, at Boston, in said district, for certain satisfactory considera- 
tions, agreed to purchase his contract with said company and pay 
him therefor the sum of fifteen thousand dollars and interest, and 
to assume certain other contracts, whereby the plaintiff had sub- 
let to other parties named in said agreement some of the work for 
the construction of said railroad bed, bridges, etc., and the ten per 
cent. of the monthly estimates, which, by — of said contract, 
were to be retained thereunder ; and also agreed to save the plaintiff 
harmless from any and all liability and claim by reason or on 
— of said subcontracts, and the ten per cent. reserved as afore- 
said. 
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Aud the plaintiff says that the defendants have not fulfilled their 
said agreement with him and have not paid him said sum of fifteen 
thousand dollars and interest, and have not assumed and saved him 
harmless from all claim and liability by reason of said contracts, 
whereby he sublet said work as aforesaid, and the ten per cent. re- 
served as aforesaid, as they agreed and promised to do, but have 

.., wholly neglected and refused and still neglect and refuse to 
5 do so, though requested; whereby and by reason whereof an 
action hath accrued to the plaintiff to have and recover of 

the defendants the sum of fifteen thousand dollars and interest. 

And the plaintiff says that the defendants owe him the sum of 
fifteen thousand dollars according to the account hereto annexed. 


Account Annered. 


Stephen Dow and Nathan P. Pratt to Stephen C. Mills, Dr. 


To balance due for expenditures made and work done 
on the railroad bed, bridges, etc., of the Mystic Valley 
railroad under the contract in the agreement by said 
Mills with said Dow and Pratt dated Oct. 23, 1878, as 
per account annexed 

To balance of interest accrued 


By his attorney, D. G. HASHINS, Jr. 


(Copy.) 
A. 


Whereas — — C. Mills, of Stark, in the State of Maine, is the 
contractor for the building of the Boston and Mystic Valley Rail- 
road Company's railroad bed, bridges, etc., etc. ; and whereas the said 
railroad company has to purchase and canse to be cancelled 
the said contract, but said company has found it inconvenient or 
impossible to pay me the agreed price for such purchase; and 
whereas Stephen Dow, of Woburn, and Nathan P. Pratt, of Reading, 
have — to purchase of me the said contract in the interest of 
said railroad company and for the said company’s benefit and 

6 profit, and to receive of me an assignment of said contract in 
trust for said company—that is to say, as collateral security 

for payment to them by said company of the sum of fifteen thousand 
dollars, the purchasing price and interest thereon, at the rate of six 
per centum per annum, for such time as the same shall remain un- 
id, which said sum of fifteen thousand dollars the said Dow and 
ratt have this day advanced and paid to said Mills for said con- 
tract and all sums that may, hereafter become due thereunder; and 
wherees the said Mills has sublet some of the work, as per contract, 
marked B,“ C,“ D,“ E“ and hereto annexed, with Hall and 
Burgess, J. M. Ellis, and Savage and McCabe; and whereas the said 
Dow and Pratt assume said contract in their capacities aforesaid ; 
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and whereas by the terms of said contract “A” ten per cent. of the 
monthly estimate is retained in the hands of the company, the said 
Dow and Pratt as afuresaid accept the assignment of said contract, 
with the understanding and agreement that they will and shall well 
and truly save harmless the said Mills from any and all liability by 
reason of said contracts, the ten per cent. reserved, and auy claim 
by reason of said Ellis, Hall, and Burgess and Savage and McCabe 
ugreements before mentioned: ; , 
Now, know all men that I, Stephen C. Mills, of Stark, in the State 
of Maine, the person named in the contract hereto annexed, marked 
“A,” in consideration of fifteen thousand dollars to me paid by 
Stephen Dow, of Woburn, in tne county of Middlesex and Common- 
wealth of Massachusetts, and Nathan P. Pratt, of Reading, in said 
county of Middlesex, in their capacity aforesaid, have assigned and 
do hereby assign, sell, convey, and set over to the said Dow and 
Pratt as aforesaid and their assigns all my interest in the 
7 within and before-mentioned contract marked “A,” and every 
clause, article, or thing therein contained, and I do hereby 
constitute and appoint them, the said Dow and Pratt, trustees as 
aforesaid, my 1 or attorneys in my name, but to their own 
use as aforesaid, to take all legal means which may be proper for the 
complete recovery and enjoyment of the assigned premises, with 
wer of substitution. In witness whereof I have hereunto set my 
1and — seal this twenty-third (23) day of October, A. D. 1878. 
| S. C. MILLS & CO. lu. 8. 
STEPHEN C. MILLS. dr, 


Signed, sealed, and delivered in presence of— 
HENRY B. NOTTAGE. 
P. WEBSTER LOCHE. 


We, the said Stephen Dow and Nathan P. Pratt, hereby accept 
the above assignment and the conditions preceding the same for the 


urpuses aforesaid. 
a STEPHEN DOW. 
NATHAN P. PRATT. 


Witness: 
P. WEBSTER LOCHE. 


On the seventh day of April, A. D. 1883, the following amend- 
ment to declaration was filed and allowed: 


Amendment to Declaration. (Filed April 7, 1883.) 


And now comes the plaintiff and,.by leave of the court, amends 
his declaration and account annexed, as follows: 


3rd count. 


And the plaintiff says that prior to the 23rd day of October, 
1878, he entered into a certain contract with the Boston and Mystic 


o-n- 
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Valley Railroad Company, a corporation organized under the 
8 laws of the Commonwealth of Massachusetts, for the construct- 

tion of said company’s railroad bed, bridges, etc., as laid out 
by them under their charter, and that afterwards, prior to suid 23d 
day of October, he entered into certain subcontracts with 
one H. C. Hall and others, whereby he underlet the constructions of 
portians of said railroad bed, bridges, etc., to said Hall and others, 
and thereby became liable and agreed to pay said subcontractors 
certain large sums of money for work done, materials furnished, and 
expenditures made by them under said subcontracts in the con- 
struction of said railroad bed, bridges, etc.; that said subcontractors 
entered upon and did a large amount of work, furnished materials, and 
made large expenditures thereon ; that there was due on the Ist day 
of January, 1879, from him to said subcontractors for work so done, 
materials so furnished, and expenditures so made under said sub- 
contracts, balance of eleven thousand forty-eight dollars and eight 
cents; which he was then, by reason of said contract with said 
Mystic Valley Railroad Co. and said subcontracts so entered into 
between him and said Hall and others, liable to pay. 

And the plaintiff says that afterwards, on said day of October, 
1878, he made an agreement with the defendants relating to said 
contract and subcontracts, a copy of which agreement is hereto an- 
nexed, marked B.“ (Mem.—This is the same as paper A, annexed 
7 — & as B, annexed to bill of exceptions.—J. G. S., 
clerk. 

And the plaintiff says that he has, on his part, kept his said agree- 
ment with the defendants, and that the defendants, on their part, 
have not kept the said agreement, but have broken the same, in this, 

that they have not paid him said sum of fifteen thousand 
9 dollars and have not assumed and saved him harmless from 

all claims and liability by reason and in consequence of said 
subcontracts so entered into between him and the said Hall and 
others, and for work done, waterials furnished, and expenditures 
made thereunder by said Hall and others, and from said ten per 
cent. reserved as aforesaid, and as by their said undertaking they 
agreed and promised to do, and have not paid said Hall and others 
said sum or any part thereof, but have wholly neglected and re- 
fused to do so, — requested; and that said defendants owe him 
said sum of eleven thousand and forty-eight dollars aud eight cents, 
with interest thereon from said Ist day of January, 1879, demand 
having been made therefor on that day. 

(2.) By adding a fourth count as follows: 


Fourth count. 


And. the plaintiff says that the defendants owe him fifteen thou- 
sand dollars according to the account hereto annexed, marked “ B.” 
(3.) By adding an account annexed, marked “ B.” 
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Account Annexed B.“ 


Wonunx, Mass., Jan’y let, 1879. 


Stephen Dow and Nathan P. Pratt to Stephen C. Mills, Dr. 


To cash paid and work dune under sub-contracts as follows: 


1878. 
May 17. To cash pd. for bill drain pipe. ——— — 1 — 
June 15. To May estimate: 
18, 166.8 cu. yds. earth, G. 20. 3, 633 36 


17.2% rock, 1.25. 21 50 
89.44 vin 1.26.. 111 75 
E 8,766 61 
To pd. Fish & Cook for laying drain pipo- 3 00 
To pd. J. O. Monroe & Co. fur lumber - 17 37 


July 15. To June estimate : 


* yds. earth, O. 20 7,287 96 
9.2 rock, 1.25. 211 50 

as „% dlind drain, O 
— ͤ , 

To overhaul by Savage & McCabe 


822.6 cu. yds., O 2c. 16 45 
—— 7,591 91 
26. To cash pd. for 1 auger _ 1 25 
pins 2 00 
oe * — 9 45 
ee oe lumber (plank) -...-.--.-..-. 25 63 
10 oe trucking plank 50 
as te logs for foundation 30 00 


Aug. 15. To July estimate: 


38,416.6 cu. yds. earth, @ .20 .... 7,683 30 
102.4 “ rock, 1.25. 128 00 


19. To cash pd. for logs a 9 
2 ** N 1 Ellis (his July est.)..----- 186 


Sept. 15. To Aug. estimate: 
31,606.2 cu. yds. earth, O. 20. 6, 321 24 
173.15 * rock, 1.25. 216 44 
263 paving, @ 1. 25.. 32 87 
To overhaul by F. & C. 381.9 cu. yds., 
50. 


—— 19 09 
To — by F. & C. 768 cu. yds., 
— 46 08 
= ‘overt by S. & McC. 3,397.5 
——ääa ö 203 85 
To — by ye. K. 950 cu. yds., @ 
— eswens coos cece oo oo 28 50 
To pd. for moving building 3 50 
“cash for digging test pits 4 00 
6,875 57 
16. % J. M. Ellis (his Aug. est.) 232 56 
26,575.84 
11 Am’t bro’t over — 26, 575.34 


Oct. 15. To Sept. est.: 


27, 111.8 cu. yds. earth, O. 20 5,422 36 
665.74 ruck, 1.25. 882 12 
rr 


* © oo 


16 


(17) 
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Nov. 15. To Oct. est.: 
29,310.2 cu. yds. earth, @ .20 .... 5,862 04 
843.31 * rock, 1.25 . 1,064 14 
41.7 “ paving, O 1.25.— 62 12 


Dec. 15. To Nov. est.: 


11,769.0 cu. yds. earth, @ .20 .... 2,353 80 
; 627.02 “ rock, “1.25... 868 80 
* Overhaul . * —— Se 


— 
8 
— 

— 


SSN 


S 
— 


To this balance add } of order given 
S. & McCabe for Oct. work still un- 
paid and all of order fur Nov. work all 
un ; also for work done in Dec. 
still unmeasured. 


To bal. or interest % — 35) 


—.— 
— wo 
28.2 


— 
— 


36) 
Total 5 (37) 


12 This cause was thence continued to the May term, A. D. 
1883, when on the twenty-sixth day of May the following 
answer of defendant Dow was filed : 


Answer of Defendant, Stephen Dow. (Filed May 26, 1883.) 


And now comes the defendant Dow and denies each and every 
allegation, item, date, and amount in the plaintiff’s writ, declara- 
tion, and accounts annexed contained, except the making of the 


agreement annexed to said declaration. 
By his attorneys, SHATTUCK & MUNROE. 


This cause was thence continued from term to term to the Octo- 
ber term, A. D. 1884, when on the eighth day of December the fol- 
lowing amended answer was filed by consent : 


Amended Answer of Defendant, Stephen Dow. (Filed Dec. 8, 1884.) 


And now comes the defendant Dow and denies each and every 
allegation, item, date, and amount in the plaintiff’s writ, declara- 


tion, and accounts annexed contained. 
By his attorneys, SHATTUCK & MUNROE. 


On the twenty-sixth day of —— A. D. 1885, the following 
amendment to declaration was filed and allowed: 
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Amendment to Declaration. (Filed Jan. 26, 1885.) 
Fifth count. 


And the plaintiff says that on or about the — day of ——, 1878, 
at the request of the defendant, he made the contract with the 
13 Boston and Mystic Valley Railroad Company referred to in 
the before-mentioned agreement and assignment dated on the 
23d day of October, 1878, and hereto annexed to plaintiff’s declara- 
tion and marked Exhibit A; that thereupon and relying on the 
fulfillment of said contract A he entered into certain contracts with 
H. C. Hall & Co. and others named in said assignment that they 
should perform certain of the work and labor and furnish certain 
of the materials which the plaintiff had agreed by said contract to 
do and to furnish, for which he agreed to pay them, and that the 
did work and furnish materials accordingly for which the plainti 
was indebted to them for a considerable sum; that thereupon the 
defendants, being stockholders and officers of said corporation, the 
said Dow being president and the said Dow and Pratt being direct- 
ors thereof, requested him to assign to them said contract, under 
which he expected to make and receive large profits and benefits, 
and, in consideration of such assignment, offered, promised, and 
agreed that they would and did assume and would pay and save 
him harmless from any and all claim or liability by reason of said 
contracts with said Hall & Co. and others, and the ten per cent. 
thereon reserved, and that the plaintiff did accordingly make and 
deliver said assignment to the defendants in consideration of their 
said promises to him and of other valuable considerations, and the 
— then was and thereafter became subject to such claims and 
iabilities and ten per cent., as the defendants well knew, but that 
they have paid part only of said claims and liabilities so assumed 
and promised to be paid by them, so that the sum of $11,048.04, 
part — with interest from January Ist, 1879, is still due and 
unpaid. 
But the said defendants, although often requested, have 
14 neglected and refused and still neglect and refuse to pay the 
same, and the plaintiff says the defendants owe him the said 
sum of $11,048.04, with interest thereon as aforesaid. 

And the plaintiff says that the cause of action set forth in this 
count is a cause of action for which this action was intended to be 
brought, and in said action hereinbefore elsewhere alleged and in- 
tended to be alleged. 


Sixth count. 


And the 2 says that the defendants owe him five thousand 
dollars, with interest thereon from the 23d day of October, 1878, 
according to the account annexed, marked C.“ 

And the plaintiff says that the cause of action set forth in this 
count is a cause of action for which this action was intended to be 
oe and in said action hereinbefore alleged and intended to be 
alleged. 


— — — 
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C. 
Account Annexed. 
Stephen Dow and N. P. Pratt to Stephen C. Mills, Drs. 


1878. 
Oct. 23. To the consideration named in the assignment 
made by me to said Dow and Pratt, Oct. 23d, 
1878, of my contract with the Boston and 
Mystic Valley R. R. Co. for the construction of 


— — —— — $15,000 
Credit. 
3060 ——————— 10,000 — 
10, 
r $5,000 


Interest from Oct. 23d, 1878. 


15 On the twenty-seventh day of January, A. D. 1885, the 
following motion was fi led: 


Plaintiff’s Motion for an Auditor. (Filed Jan. 27, 1885.) 


And now the plaintiff comes and moves the court that an auditor 
may be appointed to hear the parties, examine their vouchers and 
evidence, state the accounts between the parties, and to make report 
thereof to this court as soon as may be. | 

By his attorney, A. G. STAUNCHFIELD. 


Which motion was denied by the court. 

This cause was thence continued to this present term, when, on 
the twenty-first day of September, the Honorable George M. Carpen- 
ter, district judge of the United States for the district of Rhode 
Island, duly assigned to hold said circuit court, sitting, the said de- 
fendant, Nathan P. Pratt, although solemnly called to come into 
court, does not appear, but makes default. A jury is thereupon 
empanelled and sworn to try the issue between the plaintiff and the 
defendant, Stephen Dow, namely, Alvan A. Evans, foreman, Benja- 
min J. Loring, Isaac B. Lawton, Onesime Levasseur. Charles C. 
Marble, John R. McCrillis, Henry A. Pierce, Samuel J. Spear, Wil- 
liam A. Tupper, Samuel C. Weston, Levi L. Worrick, and Israel C. 
Vinal, who, after hearing all matters and things concerning the 
same, return a verdict for the defendant, Stephen Dow, by direction 
of the court. 

It is thereupon, to wit, October 14, 1885, considered by the court 
that the plaintiff take nothing by his writ against the said defend- 

ant, Stephen Dow, and that the said defendant, Stephen Dow, 
16 recover of the said Stephen C. Mills, plaintiff, his costs of suit, 
taxed at ——. 


2—161 
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On the tenth day of October, A. D. 1885, the following bill of ex- 
ceptions was filed and allowed by the Honorable George M. Carpen- 
ter, district judge of the United States for the district of Rhode 
Island, and is in the words and figures following: 


Bill of Exceptions. (Filed and Allowed Oct. 10, 1885.) 


This was an action of contract and was tried before Judge Car- 
penter with a jury at the May term, 1885. The writ is dated 
September 30, 1882. The pleadings are made part of this bill of 
exceptions. Said Pratt did not appear and was defaulted. There 
was evidence tending to show that the plaintiff, at Boston, in the 
Commonwealth of Massachusetts, on the 4th day of May, 1878, en- 
tered into a contract, which may be referred to, with the Boston and 
Mystic Valley Railroad Company, a corporation formed under 
the laws of said Commonwealth and duly established therein, of 
which the defendant Dow. was president, to construct and equip 
a railroad from Somerviile to the town of Wilmington, in said 
Commonwealth, which contract was executed in behalf of said 
corporation by the defendant Dow, its president, on the one part, 
und by the plaintiff on the other part; that on the sixth day of 
May, 1878, the plaintiff made a subcontract with said Hall and 
Burgess, annexed and marked A; that on the 23d day of October, 
1878, the plaintiff and defendant executed the instrument annexed 
and marked B; that the subcontractors named in said instrument 
continued work on the road under their contract up to the middle 

of December, 1878, and furnished the labor and materials 

17 set forth in the plaintiff’s declaration and account annexed, 
so that there was a balance due said Hall and Burgess from 

said Mills partly for work done prior to October 23, 1878, and in 
part for work done subsequently to that date exceeding $6,000 ; that 
the defendant Dow was informed of said ameunt due for work so 
done by said subcontractors, and that the same had never been 
paid. The plaintiff then offered to show by said Hall, for the pur- 
owe of proving an independent oral contract based on an 1 
iability as stockholder, that said Dow repeatedly promised said Hall 
in 1879 and subsequently that he would pay the amount claimed 
to be due the subcontractors, Hall and Burgess, named in said 
reement B, but the court refused to admit the evidence on the 
pleadings and evidence then in the case on the ground that there 
was no evidence of consideration for the promise and that the 
liability and the fact that he was a stockholder must be first shown. 
The plaintiff then offered to show by his own evidence that the 
consideration of said instrument B was the payment of $15,000, and 
that defendants promised to pay him said sum of $15,000 as said 
consideration, and had paid only $10,000 of said sum of $15,000, the 
plaintiff claiming that by the terms of the instrument B the defend- 
unt was bound to pay the whole of said consideration, and that on 
— that the consideration was $15,000 and was partially unpaid 
e would be entitled to recover. The court held otherwise and ruled 
that the inquiry was therefore irrelevant on the proofs and plead- 
ings as they then stood. He offered further to show as part of the 


—- —AÆW—— = © * 
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consideration of said instrument B that the defendants promised to 
pay the debts he owed Hall and others named in said instru- 
18 ment, but the court refused to admit the evidence. 

There was also evidence tending to show that the defend- 
ants were stockholders and directors of the company, and that Dow 
was the president thereof from May 1, 1878, to January 1, 1879; 
that Hall had authority from Mills to collect of the defendants the 
amounts due the subcontractors as set out on the account annexed ; 
that Dow, at the request of Mills, paid one or more of the subcon- 
tractors named in Exhibit B, subsequent to entering into that agree- 
ment, the amount due them for work done on the road, besides the 
payment named below, to cover a judgment of Savage and McCabe 
against Mills; that before the commencement of this suit the sub- 
contractors made demands on Mills for their pay, showing him a 
statement of their account, and also made demand on the defend- 
ants, and that Mills made like demand on the defendants therefor, 
and that, as between Mills and the subcontractors, there was no 
dispute as to the amount due; that the company voted to stop the 
work of construction on the road about the middle of December, 
1878, and the contractors continued work up to that time, and that 
the company never resumed the work of construction ; that Hall 
and Company did not complete their contract within the time stipu- 
lated therein for the reason, amung others, that the company did 
not meet their payments and never secured the right of way for the 

rtion not constructed by them; that Savage and McCabe sued 

ills — en to October 23, 1878, and recovered judgment for a 
small sum for work done by them under their subcontract, which 
Mills has never paid to them, but that the amount of said judgment 
has been paid by Dow to Mills, and there is no claim in the account 

annexed to the declaration for said amount. 
19 No evidence wus introduced by the plaintiff that he had 

paid any portion of the sums due said subcontractors named 
in agreement B as aforesaid, and the plaintiff having closed his case 
the defendant contended that the plaintiff could not recover on the 
pleading and evidence without first showing some actual payment 
or injury other than the facts (1) of his liability to said Hall and 
Burgess due and made known to the defendant as aforesaid, and (2) 
that the same had not been paid; and the court so ruled, and that 
there was no competent evidence to sustain the plaintiff’s case, and 
directed a verdict for the defendant, which was duly taken and en- 
tered of record. 

To all which rulings and refusals to rule and direction of the 
court the .— duly expected — at the trial, and pruys 
that these his exceptions may be allowed and inade a part of the record 
in this case. 

10 October, 1885. 


Allowed : 
G. M. CARPENTER, J. 
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A. 


H. C. Hall & J. H. Burgess, of the first part, and S. C. Mills & Co., 
of the second part, at Woburn, Mass., this sixth day of May, eighteen 
hundred and seventy-eight, agree as follows: 

In consideration of payments, agreements, and covenants, to be 
made, kept, and performed by the party of the second part as here- 
inafter specified, the party of the first part hereby contracts and 

agrees to grade the road-bed for the Boston & Mystic Valley 
20 __— railroad from its intersection with the Boston and Maine R. 

R., in Wilmington, through Woburn and to its intersection 
with the said B. & M. R. R., in Somerville. 

It is agreed that the grading shall include the earthworks, clear- 
ing, and grubbing, excavating for foundations for masonry, ditch- 
ing, changing the course of streams, and doing such other work as 
is usually included in the term “ grading.” 

All of the said work to be done under the direction and to the ac- 
ceptance of the engineer - in- chief whois now or who may be employed 
on said road, and to be completed in six months from this date. 

The party of the second part to have the line prepared for work 
by the engineers of said road as fast as it may be required by the 

rty of the first part to enable them to complete it in the time 


erein specified. 
It as [is] are that all rock or stone, of any kind or quality 
whatever, that is required to be moved from or for said road-bed 
which measures one cubic yard or more shall be deemed solid rock, 
and the price fur moving all such shall be one dollar and twenty- 
five cents per cubic yard, and the price for moving all other mate- 
— from or for said road - bed shall be twenty (20) cents per cubic 
ard. 

It is further agreed that building French or blind drains and pav- 
ing the foundations for masonry shall be included in the term 
“grading, and the price for doing such work shall be one dollar 
and twenty-five cents ($1.25) per cubic yard; ditching and all other 
, earthwork not specified above shall be by the cubic yard—price, 

twenty cents. It is further agreed that one thousand feet 
21 shall be deemed an extreme haul, and for all materials re- 

__ quired to be moved more than one thousand feet from or for 

said road-bed the price shall be one cent per cubic yard additional 
for each hundred feet so moved. : 
Payments to be made as follows: Ninety per cent. of all work done 
in any one and each month as estimated and returned by the said 
engineer in chief shall be paid on or before the fifteenth day of the 
following month. The final estimate and all the ten per cent. re- 
tained from all the — estimates shall be paid within thirty 
days from the date of completion and acceptance of said work by the 
said chief engineer of said road. 

It is further agreed that in payment for the said work, if required 
by the party of the second part, the party of the first part shall re- 
ceive and accept orders on the treasurer of the Boston and Mystic 
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Valley Railroad Company accepted by said treasurer and payable 
at the dates payments become due. 

It is further agreed that where the material is unsuitable or to be 
obtained at great expense the road-bed may be left low to be filled 
with train by the party of the second part. , 

(Signed) S. C. MILLS & CO. 
4 H. C. HALL. 
’ J. H. BURGESS. 

(Mem.—Instrument referred to in the foregoing exceptions as 
annexed thereto and marked B is the same as paper marked A re- 
ferred to in the declaration hereinbefore set forth.—J. G. S., clerk.) 


A true record. 


Attest: JOHN G. STETSON, Clerk. 
22 Circuit Court of the United States, District of Massachusetts. 
In Equity. 


1 


StepHEN C. MILLS 
No. 1912. 


v. 
STEPHEN Dow el al. 
Assignment of Errors and Prayer for Reversal, eic. (Filed Dec. 7, 1885.) 


At a circuit court begun and held at Boston, in said district, on 
the 10th day of October, 1885. 
Present: G. M. Carpenter, Esq. 


This is an action of contract on the agreement and assignment 
set out in the declaration, also upon an account annexed for the 
unpaid balance of the consideration named in said agreement, also 
upon an account annexed for the amount due the said contractors 
named therein, and a count on an alleged special promise to pay 
the same. : 

The defendant Pratt did not appear and was defaulted. 

May 4, 1878, the — entered into an agreement in writing 
with the Boston & — Valley Railroad Company to construct 
and equip a railroad from Somerville to Wilmington, in the State 
of Massachusetts, which was duly executed by the plaintiff, in 
his own behalf, and by the defendant Dow in behalf of said cor- 
poration, as president thereof. 

May 6, 1878, the plaintiff sublet the work of construction to H. 

C. Hall and others. 
23 Oct. 23, 1878, the plaintiff and defendants made the — 

ment and assignment declared on, all of which were evidence 
in the case put in by the plaintiff without objection. The sub- 
contractors continued work on the road up to about January Ist, 
1879, and until the company yoted to abandon the work of construc- 
tion, and did so. At this time there was due the subcontractors for 
work done and materials furnished the sums named in the account 
annexed, which is still unpaid, being in part for work done before 
October 23, 1878, and in part for work done after that date. The 
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plaintiff also offered evidence tending to show that the sum of 
$15,000 named in said agreement and assignment was the consid- 
eration thereof, and that the defendants agreed to pay said sum as 
such consideration and had paid $10,000 only on account thereof at 
the time of its execution me delivery, and the balance was still due 
and unpaid, and that the defendants had so stated and admitted to 
him, the witness, and offered and promised to pay the same before 
the commencement of the suit, but the court ruled that the evidence 
was inadmissible, either under the count upon the agreement or 
under the count upon the account annexed for the same cause, and 
—— the same; to which ruling and exclusion the plaintiff duly 
excepted. 8 

The plaintiff also offered evidence tending to show that after the 
subcontractors stopped work they stated their account and made 
demand on him for its payment; that he notified the defendants of 
the amount due the said contractors and made demand on them for 
the payment of the same, and that they promised to pay it, but the 
court ruled that the evidence was inadmissible, either under count 

upon the agreement, under the count upon the account an- 
24 nexed for the same cause, or under the special count there- 

for, and excluded the same, though the plaintiff offered evi- 
dence tending to show that the defendants had paid some of the 
contractors named in said agreement, and that they were stock- 
holders and directors of said company, and that said Dow was pres- 
ident thereof; to which ruling and exclusion the plaintiff duly 
excepted. 

And the court also ruled that the plaintiff could not recover any 
sum whatever on said agreement of Oct. 23, 1878, unless he proved 
other damage than the fact that the amount due the subcuntractors 
had not been paid, though demanded as aforesaid, and that upon 
the whole evidence admitted and offered to be proved, as set out in 
the annexed bill of exceptions, the action was not maintainable on 
the pleadings for any sum whatever, and ordered a verdict for the 
defendants; to each and all of which rulings and order of the court 
the plaintiff duly excepted at the trial, and his exceptions were duly 
allowed and are a part of the record in this case. 

And the plaintiff assigns for error the several rulings aforesaid 


excluding the evidence offered, as set out in said exceptions, and the 


final order of the court directing a verdict for the defendants, and 
prays that said rulings and order may be reversed, that said ver- 
dict may be set aside, and a new trial forthwith ordered. 

By his attorneys, GEORGE S. HALE & SON. 


25 Clerk’s Certificate. 
Unitep States OF AMERICA, 
Massachusetts District, * 


I, John G. Stetson, clerk of the circuit court of the United States 
for the first circuit and district of Massachusetts, certify that the 
foregoing is a true copy of the record of said circuit court in the 


Be, 
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cause entitled, No. 1912, Stephen C. Mills v. Stephen Dow ei al., lately 
determined in said circuit court, and of all proceedings therein and 

of the assignment of errors and prayer for reversal therein. 
In testimony whereof I hereunto set my hand and affix the seal 
of said circuit court, at Boston, in said dis- 
Seal of the Circuit trict, this seventh day of September, in the 
Court, Massachusetts. year of our Lord one thousand eight hun- 
* dred and eighty-six, and of the Independ- 

ence of the United States the one hundred and eleventh. 
JOHN G. STET SON, Clerk. 


26 (Bond on Writ of Error.) 


Know all men by these presents that we, James Savage, of Au- 
gusta, in the State of Maine, and Henry C. Hall, of Woburn, Massa- 
chusetts, are held and firmly bound unto Stephen C. Mills, of Nor- 
ridgewock, in the county of Somerset and State of Maine(?), in the 
full and just sum of five hundred dollars, to be paid to the said 
Stephen C. Mills(?), his certain attorney, executors, administrators, 
or assigns ; to which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, by these presents. 

Sealed with our seals and dated the twenty-eighth day of Novem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 


ve. 

Whereas lately, at a circuit court of the United States for the dis- 
trict of Massachusetts, in a suit depending in said court between said 
Stephen C. Mills, plaintiff, and Stephen Dow, of Woburn, and Nathan 
P. Pratt, of Cambridge, Massachusetts, defendants, judgment was 
rendered against the said Stephen C. Mills, plaintiff, and the said 
Stephen C. Mills having procured a writ of error and filed a copy 
thereof in the clerk’s office of the said court to reverse the judgment 
in the aforesaid suit, and a citation directed to the said defendant, 
Stephen Dow, citing and admonishing him to be and appear at a 
Supreme Court of the United States to be holden at Washington on 
the second Monday of October next: 

Now, the condition of the above obligation is such that if the said 
Stephen C. Mills, plaintiff, shall prosecute his said writ of error to 
effect and answer all damages and costs if he fail to make his plea 
good, then the above obligation to be null and void; otherwise to 


remain in full force and virtue. 
JAMES SAVAGE. — 30 
HENRY C. HALL. II. S. 


Signed, sealed, and delivered in presence of— 
JOHN G. STETSON, to J. S. 
A. H. TROWBRIDGE, to H. C. H. 


Approved : 
Le BARON B. COLT, 
&. Circuit Judge, First Judicial Circuit. 


16 STEPHEN c. MILIS VS. MONTRESSOR T. ALLEN, ADM’R, 40. 


the office of the clerk of the circuit court of the United States for the 
first circuit and district of Massachusetts. 
Attest : JOHN G. STETSON, 
, Clerk U.S. C. G., Mass. Dist. 

27 Citation. 

The United States of America to Stephen Dow, of Woburn, in the 
State of Massachusetts, Greeting : | 
You are hereby cited and admonished to be and appear at a Su- 

preme Court of the United States, to be holden at Washington on the 

second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the circuit court of the United States within and 
for the district of Massachusetts, wherein Stephen C. Mills, of Nor- 
ridgewock, in the county of Somerset and State of Maine, is plaintiff 
in error and you are defendant in error, to show cause, if any there 
be, why judgment rendered against the said plaintiff in error, as in 
the said writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 
Witness the Honorable Le Baron B. Colt, United States circuit 
judge for first judicial circuit, this twenty-eighth day of November, 
in the year of our Lord one thousand eight hundred and eighty- 


ſi ve. 
LE BARON B. COLT, 
U. S. Circuit Judge, First Judicial Circuit. 
We hereby accept service of the foregoing citation. 
SHATTUCK & MUNROE, 
_ Attorneys for Stephen Dow. 
Endorsed on cover: Massachusetts C. C. U. S. No. 161. Stephen 


C. Mills, plaintiff in error, vs. Montressor T. Allen, administrator of 
Stephen Dow, deceased. Filed October 12, 1886. 


A true copy of the bond taken by the judge at the time of allow- : 
ing the writ of error named in said bond; which bond is on file in 


*. 
i‘. 
: 
. 
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Supreme Court of the United States. 


OCTOBER TERM, 1889. 


STEPHEN C. MILLS, Plaintif’ in Error, 

. v. 

MONTRESSOR T. ALLEN, Administrator of STEPHEN 
DOW. | 


PLAINTIFF’S BRIEF. 


ABSTRACT OF CASE. 


May 4, 1878, the plaintiff contracted with the Boston and 
Mystic Valley Railroad Company to build and equip a rail- 
road from Somerville to Wilmington, in the State of Massa- 
chusetts, to be completed within one year (pp. 3,10). 

May 6, 1878, plaintiff sublet the work of construction to 
H. C. Hall & Co. (pp. 10, 12). Oct. 23, 1878, and before 
completion, the defendant’s intestate and the defendant N. P. 
Pratt, stockholders and directors of said railroad, purchased 
of the plaintiff and took an assignment (pp. 3, 4) of his con- 
tract with the Boston and Mystic Valley Railroad Company, 
agreeing to pay him therefor the sum of $15,000, and to 
assume the contract with Hall & Co. and to save the plaintiff 
harmless from all liability by reason of said contracts, and 
the ten per cent reserved, and any claim by reason of said 
subcontracts. Of this consideration Dow and Pratt paid 
$10,000 only down, leaving due hoth a balance of $5,000 
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and interest from Oct. 23, 1878, and the further sum of 
$11,048.08 due Hall & Co. for work done under their con- 
tract, part before and part after the assignment, with interest 
from Jan. 1, 1879, which are the sums sought to be recovered 
in this suit. Plaintiff declares specially and upon accounts 
annexed for each of said sums (pp. 2, 4, 5,9). Pratt was 
defaulted. Dow appeared and defended. His answer was 
a general denial only, except that he admits the making 
of the agreement annexed to the declaration (p. 7). At 
the trial before the jury, said contracts and agreement of 
assignment were proven and put in evidence without objec- 
tion (pp. 10, 13). It appeared that Hall & Co. continued 
work under their contract after the assignment, and furnished 
the labor and materials, as shown by the account annexed 
(pp. 5, 6, 7, 10), and that there was a balance due therefor, 
as aforesaid, of $11,048.08, with interest from Jan. 1, 1879; 
that Dow and Pratt were informed thereof, and informed 
that the amount due was unpaid (p. 10), and Dow promised 
(p. 10) to pay the same. Plaintiff offered to show by his 
own evidence that the consideration of said assignment was 
$15,000, that the defendant promised to pay that sum and 
had paid only $10,000, but the court refused to admit the 
evidence, and the plaintiff excepted. i 

The plaintiff offered further to show that the defendant 
promised to pay, as part of the consideration of said assign- 
ment, the debts the plaintiff owed Hall & Co., the subcon- 
tractors named in said instrument, hut the court refused to 
ndmit the evidence, and the plaintiff excepted. 

There being evidence that the defendants were stockholders 
and directors, and that Dow was president of the company 
from May 1, 1878, to Jan. 1, 1879, that Hall was authorized 
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by plaintiff to collect the amounts due the subcontractors, as 
sef.eut in said account annexed, that Dow did pay some of 
the subcontractors after the assignment was made, that 
before the commencement of this suit the subcontractors 
made demand on the plaintiff for their pay, showing him a 
statement of the account, as to which there was no dispute, 
and the plaintiff made like demand on the defendants there- 
for, the court ruled that upon all this evidence the plaintiff 
could not recover without other proof of payment by or 
injury to the plaintiff, and withdrew the case from the jury, 
and ordered a verdict for the defendant, to all which the 
plaintiff duly excepted. 


SPECIFICATION OF ERRORS RELIED ON. 


The plaintiff relies upon the following errors: 

1. The refusal of the court to admit the evidence offered 
as to the consideration of $15,000, and as to the promise to 
pay the balance thereof, and us to the promise to pay the 
debts due said Hall & Co. 

2. The ruling of the court that the plaintiff could not on 
the pleadings recover in the case on all the evidence 
admitted and offered without showing some actual payment 
or injury other than the plaintiffs liability to Hall & Co., 
due and made known as aforesaid to the defendant. 

3. The ruling that there was no competent evidence to 
sustain the plaintiff's case. 

4. And his withdrawal of the case from the jury and 
ordering a verdict for the defendant. 

There are two independent claims : 

First. For a part of the $15,000 named as the considera- 


tion remaining unpaid, to wit, $5,000 and interest. Second. 
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For the debts due Hall & Co., also unpaid, and interest, under 
a contract which the defendants had assumed in writing, and 
for a sufficient consideration, and in which they had agreed 
to save the plaintiff harmless from all claim and liability 
on account thereof, and which they had orally promised to 
pay while the work for which it was due was going on and 
unfinished. 
I. 


It is submitted that under the general denial it was 
not open to Dow’s intestate to allege any estoppel by the 
acknowledgment of the receipt of the consideration. 


Pub. Stats. of Mass., Chap. 167, Sects. 15, 20, 22. 
Middlesex Co. v. Osgood, 4 Gray, 447, 448. 
Young v. Raincock, 7 C. B. 309, 338. 


However that may be, we say the subject matter of the 
assignment was in Massachusetts, the defendant a resident in 
that State, the contract made there, the suit pending there, 
and the law of Massachusetts is to govern in enforcing and 
expounding it and to be the rule of damages for breach. 


Cox v. United States, 6 Pet. 172, 202, 203. 
Consequa v. Willing’s Heirs, Pet. C. C. 225. 


The plaintiff offered to show that the agreement or assign- 
ment admitted in evidence was made in consideration of 
$15,000; that the defendants agreed to pay that sum as 
such consideration, and had paid only $10,000, and claimed 
by the pleadings the balance of $5,000 (pp. 2, 5,9). It 
is no defence to this (if true, which is denied) that the 
assignment (p. 3) contains an admission of the receipt of 
the whole sum, and the only question on this branch of the 
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case is whether the plaintiff is precluded from showing the 
facts which must be assumed to be true as is held in 


Galvin v. Thompson, 13 Me. 367. 


Judge Merrick says in Paige v. Sherman, 6 Gray, 511, 
513:— 

We consider it to be perfectly well settled that a grantor 
is not absolutely bound by the consideration or the acknowl- 
edgment of its payment expressed in his deed. These are 
recitals merely ‘which afford only prima facie proof which is 
subject to be controlled or rebutte.! by other evidence, . . . 
and it hus been held that an action will lie against the grantee 
for a part of the consideration which he has failed in fact 
to secure or pay, although payment of the whole may he 
acknowledged hy the terms of the deed.” 


This was an action like the present for the balance due of 
a sum recited to have been paid in a deed. So Wilkinson 
v. Scott, 17 Mass. 249, was an action for the balance of the 
consideration of a deed, payment of which was acknowledged 
therein. 

Oral evidence of « promise to pay a sewer assessment as 
part of the consideration of a purchase was held competent 
to sustain the action in Carr v. Dooley, 119 Mass. 294, 296. 


See also 1 Greenl. Ev., Sect. 26 (n. 2), Sect. 285. 

Schillinger v. McCann, 6 Greenl. 364. | 
Beach v. Packard, 10 Vt. 96. ‘ 
Shephard v. Little, 14 Johns. 210. 
Orea v. Purmort, 16 Wend. 460. 
Pritchard v. Brown, 4 N. H. 397. 

Belden v. Seymour, 8 Conn. 304, 312. 
Watson v. Blaine, 12 S. & R. 131, 137. 
Gully v. Grubbs, 1 J. J. Marsh, 387, 389. 
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The language claimed to be an acknowledgment of the 
receipt of $15,000, in the assignment, viz., “which said 
sum of $15,000 the said Dow and Pratt have this day ad- 
vanced and paid to suid Mills for said contract,” does rot 
show actual payment and is ambiguous. 

In Goldshede v. Swan, 1 Exch. 154, the language used 
was, “In consideration ot your having this day advanced,” 
etc. Pollock, C. B., said, The expression ‘this day’ may 
mean something which ‘has been done or is to be done this 
day.” 

Rolfe, B., said, The question turns upon the meaning 
of the words ‘ your having this day advanced,’ which may 
mean either in consideration that you have this day advanced 
or in consideration that you shall have this day advanced. 
The expression may mean either.” 


II. 


In like manner the evidence of a promise to pay the debts 
the plaintiff owed Hall & Co., as part of the consideration of 
said instrument, was clearly admissible; and the refusal to 
pay on demand was a breach of the contract — 


Clark v. Deshon, 12 Cush. 589, 591, 
Clifford v. Turrill, 9 Jur. 633, and cases before cited, 


and not within the statute of frauds. 


Hubon v. Park, 116 Mass. 541. 
Aldrich v. Ames, 9 Gray, 76. 


The assignment being admitted by the pleadings (p. 7), 
and the issue to be tried being the payment of the consid- 
eration and whether the defendants’ obligation was .broken, 
it is submitted that it was competent for the plaintiff to show 
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by parol that after Hall & Co. finished work under their sub- 
contract, they stated their account to him and demanded pay- 
ment; that he notified the defendants and made demand on 
them and that they promised to pay; that such demand and 
promise and neglect or refusul to pay tend to support the 
contention of the plaintiff. 
It appeared that the liability under the contract (p. 12) 
of Mills to Hall & Co. (pp. 7, 10) was the balance due 
them of $11,048.08 with interest from Jan. 1, 1879. 

The plaintiff claims to recover this: Ist, under the prom- 
ise offered to be shown (p. 11); 2d, under the contract to 
assume the contract of Hall & Co. and to save the plaintiff 
harmless from any und all liability by reason of said con- 
tracts, the ten per cent reserved and any claim by reason of 
said subcontracts (p. 4); 3d, under the subsequent promise. 

As to the original promise see authorities cited. 

As to assuming the contract and saving the plaintiff harm- 
less therefrom, see Braman v. Dowse, 12 Cush. 227, where 
the language in a deed poll accepted by the defendant from 
the plaintiff was, the same premises being subject to a 
mortgage of $1,150.40 which suid Dowse is to assume, it 
being part of the above consideration.” 

Shaw, C. J., says, p. 228: “ That such an acceptance of 
a deed poll constitutes n contract and promise by the grantee 
to the grantor, seems well settled by authority,” and decided 
that the failure by the defendant to pay the mortgage was 
a breach of the contract entitling the plaintiff to recover 
without further proof. “The effect,” he says, “therefore of 
the undertaking to assume the mortgage under these circum- 
stances was an undertaking to pay the plaintiff’s debt out of a 
fund furnished to the defendant by him for that purpose,” etc, 


— — — — ,,, ,,,... a ae mc — 
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In this case the fund furnished was the contract with the 
company, the benefit of which, like the mortgaged premises 
in Braman v. Duwse, passed absolutely to the defendants. 


Carr v. Roberts, 5 Barn. & Ad. 78. 
Stout v. Folger, 34 Iowa, 71. 
Lathrop v. Atwood, 21 Conn. 117, 125. 


In Locke v. Homer, 131 Mass. 93, the language was, 
“except a mortgage . . . which the grantee assumes and 
agrees to save the grantors harmless from”; and after a long 
and full discussion of the authorities by Mr. Justice Gray, 
then chief justice of the Supreme Court of Massachusetts, 
the action was sustained. He sums up the matter as follows . 
(p. 109) :— 


“The only differences between Furnas v. Durgin and the 
case at bar are that in the present case it is not in terms 
stipulated that the defendant shall ‘ pay’ as well as ‘assume’ 
the mortgage, and that it stipulated that he shall ‘hold the 
grantors harmless from’ the same. These differences do 
not affect the result. Under such circumstances, in common 
understanding and in legal effect, to ‘assume’ a debt is an 
undertaking tq pay it as the proper debt of the party who 
enters into the undertaking. Braman v. Dowse, 12 Cush. 227. 
Drury v. Tremont Improvement Co., 13 Allen, 168, 171. 
United States Mortgage Co. v. Hill, above cited [C. C. 
U. S., Dist. Mass., May term, 1879], Stout v. Folger, 
34 Iowa, 71. And it is well settled, as appears by the cases 
already referred to, that when the defendant promises to pay 
n certain debt due from the plaintiff to a third person, the 
effect of this promise is not restricted, either as to the form 
of pleading, the rules of evidence, or the measure of damages, 
by the fact that the defendant by his agreement further 
promises to indemnify the plaintiff and save him harmless.” 
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The court were unanimous in the opinion that if the de- 
fendant had in writing promised to pay the mortgage, the 
plaintiffs might have recovered the amount without proof 
that they had paid it, and held, though not unanimously, 
that this deed contained such a promise (p. 102). 


See also Stewart v. Clark, 11 Met. 384, 


where it was held that the condition of the bond to pay all 
the just debts which the obligee “ now ow-wes was broken by 
an omission to pay at maturity a note of the obligee, although 
the holder did not desire nor demand payment, and by an 
omission to pay within a reasonable time a sum due by the 
obligee by way of contribution to his co-contractors in an 
agreement made before the bond, although the liability and 
amount were not ascertained until after it. 


Preble v. Baldwin, 6 Cush. 549, 


where a suit on a promise to pay plaintiff's taxes was held 
maintainable before he paid them. 


And Smith v. Pond, 11 Gray, 234, 
where the Court, Merrick, J., says: — 


“Whenever for an adequate consideration a person ex- 
pressly promises to pay the debt of another and to save him 
harmless therefrom, the failure of the latter to perform his 
agreement by the payment of the debt when it becomes due 
gives to the former an immediate right of action, on which 
he will be entitled to recover the whole amount of the debt, 
ulthough he has not then paid any part of it.” 


See also Paper Stock Disinfecting Co. v. Boston Dis- 
infecting Co., 147 Mass. 318. 


The agreement of Dow and Pratt to assume plaintiff’s con- 
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tract with Hall & Co. and to save him harmless from any and 
all liability by reason of said subcontracts and any claim 
by reason thereof, even if in any sense an agreement to 
indemnify, is not an agreement to indemnify merely, but an 
agreement to pay. The manifest purpose of taking the 
assignment, the condition of the property and its nature and 
the circumstances of the parties show this. They were not 
mere guarantors. They took the place of Mills, and became, 
after the assignment, principals in the work of construction. 
They took it upon themselves. They in terms accepted 
the assignment with all the conditions preceding the same, 
including, of course, the subcontracts and what was due and 
to become due upon them (p. 4). The admissions, the 
promises to pay, and partial payments tend to show that 


they so understood their relation to the work and the parties. 


Mills, if any one, held the relation of gunrantor after the 
assignment. This is not a mere contract of indemnity from 
damage; it is an agreement to assume another contract and 
substantially to acquit and discharge the plaintiff from liabil- 
ity for a debt. The defendants are chargeable even if thy 
were guarantors, upon the evidence admitted and offered, 
and the failure to pay upon demand was a breach of this con- 
tract. A covenant to save harmless from liability is not a 
covenant to save harmless from damage by reason of a lia- 
bility, and is broken when the liability is incurred without 
other proof of damages, and gives a right of action before 
actual payment ly the party liable, to the full extent of the 
liability. 

Gilbert v. Wiman, 1 Comat. 550. 

Calvo v. Davies, 8 Hun. 222. 


a 
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“An indebtedness incurred — a liability to pay — is a 
damage.” 
“Noble v. Arnold, 28 Ohio St. 264, 271. 


I “agree to be answerable . . . for all costs, damages and 
expenses you may sustain by reason,” etc., was held to cover 
costs for which the plaintiff had become liable to his own 
attorney. 

Spark v. Heslop, 28 L. J. N.S. Q. B. 197, 200. 


In Carr v. Roberts, 5 B. & Adol. 78 (supra), coun- 
sel argue, “Could it be contended that this action would 
have been muintainable before the plaintiff was sued?” and 
Parke, J., says, “It might have been sv contended if the 
time for payment of the annuity [against which the plaintiff 
claimed that the defendant had agreed to protect him] had 
expired and the defendant had not paid it. The covenant 
is not to indemnify merely but to ‘save, protect, defend 
and keep harmless.’” : | . 

In Chace v. Hinman, 8 Wend. 452, Sutherland, J., sa 
(p. 456) :— 


“ There is no doubt as to the 2 — proposition that in 
order to recover upon a mere bond of indemnity, actual dam- 

must be shewn. If the indemnity be aguinst the payment 
of money, the plaintiff must in general prove actual payment, 
or that which the law considers equivalent to actual pay- 
ment. A mere legal liability to pay is not in such case 
sufficient ; but if the indemnity be not only against actual 
damage or expense, but also against any liability for dam- 
ages or expenses, then the party need not wait until he has 
actually paid such damages, but his right of action is com- 
plete when he becomes legally liable for them.” 


In Rockefeller v. Donnelly, 8 Cow. 623, Chancellor Jones 
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and Senator Spencer seem to hold that a bond (p. 624) to 


indemnify overseers from all “ costs, charges, taxes, rates, 
assessments, damages or expenses for or by reason of the 
birth,” etc., of a bastard child, yet unborn (p. 629), was 
broken as soon as the child was born (pp. 630, 639, 653). 

On a breach of a warranty by A to B, B may recover 
what he is liable for to C on a like subwarranty of the same 
article although unpaid. 


Randall v. Roper, 27 L. J. N. S. Q. B. 266. 


See also 


Warwick. v. Richardson, 10 M. & W. 284 Com. 
Dig., Condition I. 

Hodgson v. Wood, 2 H. & C. 649. 

Port v. Jackson, 17 Johns. 239, cited in Wicker v. 
Hoppock, 6 Wall. 94. . 

Wood v. Wade, 2 Starkie, 167 (Ist Am. Ed. 146). 

Lathrop v. Atwood, 21 Conn. 125. 


As Mr. Sedgwick says in his work on Damages, 7th 
edition, Vol. 2, p. 21: “ Where the agreement is to indemnify 
against liability the suit is also in the nature of one for 
specific performance. Liability is a very different thing 
from payment; and I submit that the literal object of the 
covenant is not attained unless the plaintiff may rest on 
showing mere proof of liability and is relieved from the obli- 
gation of proving damage. The only way to relieve the 
plaintiff from being liable to be made to pay the debt is for 
the law to see to its extinguishment.” 

It is only in cases where indemnity is the sole object of the 
contract that the principle invoked by the defendant applies. 
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III. 


The court was not authorized, upon the evidence admitted 

and offered, to withdraw the case from the jury and order a 
verdict for the defendant. If the evidence excluded tended 
in any way to support the issue as to the unpaid balance of 
the consideration of $15,000, or as to the balance due the 
subcontractors for work done before or after the assignment 
ander either count or was a link in the chain, it was error 
to exclude it. The court will take as established all facts 
offered to be proved, and allow all legitimate inferences 
deducible from them. 3 


Greenleaf v. Birth, 9 Pet. 292. 
Schuchardt v. Allen, 1 Wall. 359. 


— Hickman v. Jones, 9 Wall. 197. 
; a Furnum v. Davidson, 3 Cush. 232. 
| U. S. v. Tillotson, 12 Wheat. 180. 
Gibbons v. Farwell, 63 Mich. 344. 


Doane v. Lockwood, 115 IIl. 490. 
Jones v. Vanzandt, 2 McL. 596, 601. 
Battis v. McCord, 70 Towa, 46. 

Gulvin v. Thompson, 13 Me. 367. 
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Supreme Court of the United States, 


OCTOBER TERM, 1889. 


STEPHEN C. MILLS, Plaintiff in Error, 
*. 


Montressor T. ALLEN, Administrator of the Estate of 
STEPHEN Dow. 


DEFENDANT'S BRIEF. 


STATEMENT OF THE CASE. 


This is an action of contract on a written agreement and 
acceptance, a copy of which is as follows : — 

Whereas, Stephen C. Mills, of Stark, in the State of Maine, 
is the contractor for the building of the Boston and Mystic 
Valley Railroad Company's railroad bed, bridges, etc., etc., 
and whereas the said railroad company has agreed to pur- 
chase and cause to be cancelled the said contract, but said 
company has found it inconvenient or impossible to pay me 
the agreed price for such purchase; and whereas, Stephen 
Dow, of Woburn, and Nathan P. Pratt, of Reading, have 
agreed to purchase of me tbe said contract, in the interest 
of said railroad company and for the said company’s benefit 
and profit, and to receive of me an assignment of said con- 
tract in trust for said company, that is to say, as collateral 
security for payment to them by said company of the sum 
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of fifteen thousand dollars, the purchasing price and interest 
thereon, at the rate of six per centum per annum, for such 
time as the same shall remain unpaid, which said sum of 
fifteen thousand dollars the said Dow and Pratt have this 
day advanced and paid to said Mills for said contract, and 
all sums that muy hereafter hecome due thereunder; and 
whereas the said Mills has sublet some of the work, us per 
contract, marked B,” C,“ D,“ E,“ and hereto annexed, 
with Hall and Burgess, J. M. Ellis, and Savage and McCabe ; 
and whereas the said Dow and Pratt assume said contract in 
their capacities aforesaid, and whereas by the terms of said 
contract A ten per cent of the monthly estimate is retained 
in the hands of the company, the said Dow and Pratt, as 
aforesaid, accept the assignment of said contract with the 
understanding and agreement that they will and shall well 
and truly save harmless the said Mills from any and all lia- 
bility by reason of said contracts, the ten per cent reserved, 
and any claim by reason of said Ellis, Hall and Burgess, 
and Savage and McCabe agreements before mentioned. 

Now know all men that I, Stephen C. Mills, of Stark, in 
the State of Maine, the person named in the contract hereto 
annexed marked “A,” in consideration of fifteen thousand 
dollars to me paid by Stephen Dow, of Woburn, in the 
county of Middlesex and Commonwealth of Massachusetts, 
atid Nathan P. Pratt, of Reading, in said county of Middle- 
sex, in their capacity aforesaid, have assigned and do hereby 
assign, sell, convey and set over tothe said Dow and Pratt as 
aforesaid, and their assigns, all my interest in the within and 
before mentioned contract marked “A,” and every clause, 
article or thing therein contained, and I do hereby constitute 
and appoint them, the said Dow and Pratt, trustees as afore- 
said, my attorney or attorneys, in my name, but to their 
own use as aforesaid, to take all legal means which may be 
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proper for the complete recovery and enjoyment of the as- 
signed premises, with power of substitution. 

In’ witness whereof I have set my hand and seal this 
twenty-third day of October, A. D. 1878. 


S. C. MILLS & CO. CL. s.)] 
STEPHEN C. MILLS. 


Signed, sealed and delivered in presence of 
Henry B. Norrace. 
P. Wenster LOCHE. 


We, the said Stephen Dow and Nathan P. Pratt, hereby 
accept the ubove assignment and the conditions preceding 
the same for the purposes aforesaid. 


STEPHEN DOW. 
| NATHAN P. PRATT. 
Witness: 
P. Wesster Locnk. 


Also upon an account annexed for the alleged unpaid 
balance of the consideration named in said agreement, also 
upon an account annexed for the amount due the subcon- 
tractors named therein, and a count on an alleged special 
promise to pay the same. Pratt, one of the defendants, was 
defaulted. Stephen Dow has died, and the action is defended 
by the administrator of his estate. 

May 4, 1878, the plaintiff made a contract with the Boston 
and Mystic Valley Railroad Company, a Massachusetts cor- 
poration, of which said Dow was president and a director, 
to construct and equip « railroad from Somerville to Wil- 
mington. 

May 6, 1878, the plaintiff subcontracted with Hall and 
Burgess. 
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The contract in controversy was made Oct. 23, 1878. 
The sub-contractors continued working to the middle of 


December, 1878, and at that time there was due to them and ~ 
still unpaid a sum exceeding six thousand dollars fur work 
prior and subsequent to Oct. 23, 1878, of which said Dow ‘ 


was informed. 

The plaintiff offered to show by said subcontractor Hall, | 
for the purpose of proving an independent oral contract ' 
hased on an alleged liability as stockholder, that said Dow 
repeatedly promised said Hall, in 1879 and subsequently, 1 
that he would pay the amount claimed to be due said sub- 
contractors, which evidence was excluded on the pleadings 
and evidence then in the case, on the ground that there 
was no evidence of consideration, and that the liability : 
und the fact that he was a stockholder must first be shown. | 
Thereupon the plaintiff proposed to testify that the consid- —_ 
eration of said agreement was the payment of $15,000, | 
which defendants promised to pay, but bad paid only 
$10,000, claiming that by the terms of said agreement de- 
fendants were bound to pay said $15,000. 

The court excluded the evidence on the proofs and plead- 
ings as they then stood. 

Plaintiff offered further to show, as part of the considera- 
tion of said agreement, that the defendant promised to pay 
the debts he owed said Hall and other subcontractors, 
which evidence was not admitted. 

Plaintiff offered further to show that the defendants, Dow . 
and Pratt, were stockholders and directors of the railroad 
company, and that the defendant’s intestate, Dow, was pres- 
ident thereof from May 1, 1878, to Jan. 1, 1579; that i 
plaintiff had authorized Hall to collect of the defendants the | 
amounts due the subcontractors, as set out in the account 
annexed; that Dow, at the request of Mills, paid one or 
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more of the subcontractors, subsequent to entering into that 


agreement, the amount due them for work done on the road, 
beside a payment to cover a judgment of Savage and McCabe 
against Mills. Before the commencement of this suit, the 
subcontractors made demand of Mills for their pay, and 
showed him a statement of their account, and also made 
demand on the defendants, and that the plaintiff made like 
demand on the defendants therefor, there being no dispute 
hetween the plaintiff and the subcontractors as to the amount 
due: that the company, by vote, stopped the work of con- 
struction on the road about the middle of December, 1878, 
the contractors continuing work up to that time, and the 
company never resuming the work of construction; that the 
subcontractors, Hall & Co., did not complete their contract 
within the time stipulated therein, for the reason, among 
others, that the company did not meet their payments, and 
never secured the right of way for the portions not con- 
structed by them; that Savage and McCahe, subsequent to 
Oct. 23, 1878, having recovered judgment for a small sum 
for work done by them under their subcontract, which Mills 
had never paid, but that the amount of said judgment has 
been paid by Dow, the defendant’s intestate, to Mills, and 
there is no claim in the accodnt annexed to the declaration 
for said amount. 

There was no evidence that the plaintiff had paid any por- 
tion of the sums due said subcontractors. At the close of 
the plaintiff’s case, the court ruled, at the request of the de- 
fendant, that the plaintiff could not recover on the pleadings 
and evidence without first showing some actual payment or 
injury other than the facts, (1) of his liability to said Hall 
und Burgess due and made known to the defendant us ufore- 
said, and (2) that the same had not been paid. The court 
also ruled, at request of defendant, that there was no compe- 
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tent evidence to sustain the plaintiff’s case, and directed a 
verdict for the defendant, which was duly taken and entered 
of record. 


Vide Bill of Exceptions. 


I. 


Under a general denial in the answer the plaintiff must 
prove each material allegation in the declaration. 


Rodman v. Guilford, 112 Mass. 405. 


There is nothing admitted by the answer except the mak- 
ing of said agreement. 
The questions concerning the admissibility of evidence 


arise solely upon the allegations contained in the plaintiff’s - 


declaration. What the plaintiff is estopped from proving, 
the defendant need not plead specially. 


II. 


By the evidence offered the plaintiff endeavored to extend 
and enlarge the provisions of a written contract under the 
guise of proving by parol its consideration. 

It is perfectly well,settled that a grantor is not absolutely 
bound by the consideration or the acknowledgment of its 
payment expressed in his deed, because the consideration is 
known to be arbitrary, and a receipt is always open to ex- 
planation ; and this acknowledgment, although under seal, is 
nothing more than a receipt, for the seal gives it no addj- 
tional solemnity. 


Wilkinson v. Scott, 17 Mass. 249, 257. 
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In Howe v. Walker, 4 Gray, 318, Thomas, J., says: That 
is under the power of proving by parol the consideration of a 
written contract, you cannot establish un independent agree- 
ment, otherwise within the statute of frauds. Nor can you 
under the guise of proving by parol the consideration of a 
written contract add to or take from the other provisions of 
the written instrument. This would practically dispense 
with the statute of frauds, and with that sound rule of the 
common law which finds in the written contract the exclu- 
sive and conclusive evidence of the intent and agreement of 
the parties, and will not suffer such written contract to he 
varied or uffected by any contemporaneous parol agree- 
ment.” 

In Flynn v. Bourneuf, 143 Mass. 277, Holmes, J., asserts 
that the authority of Howe b. Walker, udi supra, is unshaken 
and is distinguished from Carr v. Dooley, 119 Mass. 294, 
Preble v. Baldwin, 6 Cush. 549, and similar cases. 

Even the extreme case, Graffam v. Pierce, 143 Mass. 386, 
admits the axiom, that no evidence of prior or cotempora- 
neous oral promise (could) be received, if the written con- 
tracts delivered appeared to contain all the engagements of 
the parties on the subject and to have been intended as a 
complete statement or performance of the whole contract.” 

The defendants claim that under the writings the intent 
of the parties is evident and conclusive. 

It is that the defendants take ‘the construction contract 
[between the plaintiff and the Boston and Mystic Valley 
Railroad Company] as trustees to hold like an escrow. That 
the effect of the assignment was to make them naked trustees 
to uphold the legal title of the construction contract for the 
benefit of the plaintiff and of the railroad respectively: fur 
the railroad that when the purchase money and sums there- 
after due under construction contract were paid by the rail- 
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road to them, and through them to the subcontractor, the con- 
tract might be cancelled ; and on the other hand for the plain- 
tiff that the contract might until then be kept alive till such 
payments were made by the railroad company through the 
defendants as trustees to the plaintiff and to his subcon- 
tractors. 

The whole transaction is like the assignment of an insolvent 
for the benefit of his creditors where the assignee is to 
receive no personal benefit; and in this light the language of 
the writings is to be construed ; or more like that of trustees 
of a mortgage given for the benefit of bondholders of a rail- 
road. . 

The defendant claims : — 

1. That oral evidence of any prior or contemporaneous 
oral agreement is inadmissible, as the writing here appears to 
contain the whole contract. 

2. That the plaintiff is estopped by the particular recital 
of the payment of purchase money by the defendants. 

3. That the agreements are limited, in a broad view, to 
the defendants in their character as trustees, and that in lack 
of evidence of trust funds in the hands of the trustees this 
action should fail. ? : 

4. That if the writings can import any personal under- 
taking, at most that undertaking can only be “to hold plain- 
tiff harmless,” ¢. e., a contract of indemnity, and that the 
plaintiff having failed to show any payment by him, no dam- 
ages have accrued to him. 


I. 


There can be no doubt, upon inspection thereof, that. the 
writings here, including the indorsement subjoined by de- 
fendunts, were intended to take in all the understanding and 
agreements of the parties. 
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Prereding the body of the assignment is the recital that 
the railroad company desire to purchase and cancel the con- 
struction contract, hut are unable to pay the purchase money: 
that the defendants have agreed to purchase in the interest 
of the railroad company, and for the company’s benefit and 
profit, and to receive an assignment of such contract in trust 
for the compuny, that is to say, us collateral security for the 
payment to them by the company of $15,000, the purchase 
price and interest thereon, which sum said Dow and Pratt have 
this day advanced and paid, and all sums that may here- 
after become due (thereunder. Said Dow and Pratt as, 
aforesaid, accept the assignment. Moreover the receipt of the 
consideration money in the body of the instrament is recited 
to be from them “as trustees ” ; hence the plaintiffs should be 
estopped to claim that the consideration money was due per- 
sonally in the face of this recital. 

This recital that the $15,000 has been paid is an estoppel 
upon the plaintiff to deny that fact on the faith of which the 
assignment was accepted, and so far as concerns the plaintift 
this estoppel is in un instrument under his seal. 


Leddy v. Barney, 139 Mass. 394. 


A recital of a particular fact in a deed is conclusive evi- 
dence of matter therein stated when it appears to be the ob- 
ject of the parties to make a material fact unquestionable, 
and that fact has been made the basis of action by one party 
who changes his position on the faith of such fact. 


So. E. Ry. Co. v. Warton, 6 Hurl & N. 520. 


Martin, B.: A recital in such a deed would he binding if 
it was the bargain on the faith of which the parties acted.” 


Horton v. Westminster, 7 Ex. 780. 
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° Recital that money was borrowed. 

Plea that money not borrowed held poor. Martin, B.: “The 
meaning of estoppel is this, that the parties agree, for the 
purpose of u particular transaction, to state certain facts es 
true; and that, so far as regards that transaction, there shall 
be no question about them.” 


Lucy „. Gray, 61 N. H. 151. 


recital that mortgaged property is personal, held an estoppel. 


Mann v. Williams, 143 Mass. 394, agreement to buy 
shares admits corp’n. 

Hudson v. Greenwell Seminary, 113 III. 618, maker 
of note estopped to deny that payee is corp’n. 

Lainson v. Tremire, 1 Ad. & E. 792. 


Bond recited that rent of lease £170. Evidence is inad- 
missible to show by lease itself that rent £140. 


Horton v. Westminister Co., 7 Ex. 780. 


Estoppel means “ parties agreed for particular purpose to 
state certain facts as true, and that so far as regards that 
transaction there shall be no question.” 


Bowman v. Taylor, 2 Ad. & E. 278, 


recital that plaintiff invented loom, estoppel to show non- 
invention. 

To create estoppel the general tenor of deed and intention 
of the parties is to be considered, and where a recital was 
necessary to interpret the hody of the deed, it becomes 
material. | 

Here it was intended to make material the recital of the 
actual payment of the $15,000; why else should it not have 
sufficed to embody it in that usual part of the deed of assign 
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ment which says, “ in consideration of $15,000, to me paid by 
S. Dow . . . Pratt. . in their capacity as aforesaid”? 

Why repeat it in the recital that which suid sum of 
$15,000 Dow & Pratt have this day advanced and paid to 
suid Mills,” unless it was intended to make this material 
fact so strongly asserted and reiterated that Pratt & Dow 
might not be deterred from accepting the trusteeship by fear 
that they should be held personally ? 

Where a receipt embodies a contract it cannot be rebutted. 


Baker v. Nachtrib, 19 Howard, 126. 


Receipt for $200, and withdrawal from society, held to 
estop a suit founded on membership. 


Moore v. Stinson, 144 Mass. 594, 


where a trustee grantee was held estopped by the recital . 
of payment of consideration by defendant as trustee from 
showing that he had personally paid the same. “ This is in 
effect to contradict the deed to which he is a party.” 

In Hildreth v. O’Brien, 10 Allen, 104, a bill of parcels 
might be contradicted ; but in Harper v. Ross, 10 Allen, 332, 
a bill of sale could not be shown to be a mortgage. 

In many States in this country the action to recover the 
purchase money of a deed is sustained on the ground of the 
promise implied in law from the acceptance of a deed poll 
to pay the consideration thereof. 

Here the contract implied in law is superseded 

First, by above claimed estoppel. 

Second, by the express written acceplance subjoined as 
follows : — 


"We, the said Stephen Dow and Nathan P. Pratt, hereby 
accept the above assignment and the conditions preceding 
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the same for the purposes aforesaid. Stephen Dow, N. P. 
Pratt.” 


Presumably the implied condition upon which the assign- 
ment was accepted was that the fact of such payment should 
not be controverted, and that they should hold and be held 
only as trustees. 

Until it be shown that as trustees the defendants have not 
administered the trust faithfully, or that they have in their 
hands trust funds which they have failed to pay over, the 
law will not imply a contract to pay the formal considera- 
tions. ; 
Shoe and Leather Bank v. Dix, 123 Mass. 148. 
Twomey v. Crowley, 137 Mass 184. 


A. 


So far as the defendants are bound by implication arising 
from the acceptance of a deed poll (if the writing be so con- 
strued), it is only binding upon them as trustees and not 
in their individual capacity. a 


B. 


And so far as they are bound by their written acceptance, 
the form of the same limits their liability to their capacity 
us trustees, notwithstanding their naked signatures. 

Will the court reform this contract by striking out of the 
body of the assignment from the sentences — ; 

(1.) “in consideration of $15,000 to me paid by Stephen 
Dow . . . and Nathan P. Pratt . . in their capacity as 
aforesaid ” ; : f 

(2.) “assign, sell and convey and set over to Dow & 
Pratt, as aforesaid ” ; 
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(3.) “. . . I hereby constitute and appoint said Dow & 
Pratt trustees ax aforesaid . . .” 
the words in their capacity ax aforesaid,” in the first 
sentence, the words “as aforesaid,” in the second sentence, 
and the words frustees as aforesaid,” in the third sentence, 
in order to hold them personally liable on a contract implied 
in law? 

Shoe and Leather Bank v. Dix, 123 Mass. 148. 


Is it not rather to he presumed from a broad view of all 
the provisions of the writings that it was not the intent of 
the parties that the defendants he held personally, but merely 
as trustees ? 

The pivotal phrase in the writing is, “in their capacity ” as 
trustees ; the central idea is that they act us trustees, and in 
their acceptance they accept only for that purpose. 

The following cases are cited to the points that the writing 
is the only evidence of the intent of the parties, and that 
on the whole writing there is no personal liability. 


Goodenough v. Thayer, 132 Mass. 152. 
Tucker v. Fairbanks, 98 Mass. 101. 
Carpenter v. Farnsworth, 106 Mass. 561. 
Terry v. Brightman, 132 Mass. 318. 
Ellis v. Pulsifer, 4 Allen, 165. 

Cutler v. Ashland, 121 Mass. 588. 

Cook v. Gray, 133 Mass. 106. 

Blanchard . Blackstone, 102 Mass. 343. 
Whitford v. Laidler, 94 N. Y. 145. 


Even if this case should be construed, on the strength of 
the words “ save harmless,” to be a personal undertaking, it 
is merely a contract to indemnify, and as there is no proof of 
any payment by the plaintiff, his damages are nothing. 
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The distinction between an agreement or covenant of in- 
demnity and an agreement to pay has been recognized in 
recent cases in Massachusetts. 


Locke v. Homer, 131 Mass. 93-109. 
Wilson v. Bryant, 134 Mass. 291-294. 


In Locke v. Homer, 131 Mass. 93-109, the cases are re- 
viewed; there the presence of the word “assume” is held to 
distinguish the case from that of simple indemnity. 

In the present case the word “assume” is qualified by the 
words “in their capacity,” i. e. as trustees. This case is 
within the line of contracts of indemnity alone, as recog- 
nized in 

Cutler v. Southern, 1 Saunders, 116, note. 


The fifth count seems to be upon a special oral agree- 
ment. 

First. So far as this oral agreement may be claimed to 
he prior or cotemporaneous, the language of Graffan v. Pierce, 
143 Mass. 308, already quoted, applies and excludes other 
evidence than the written contract, the intent of which is a 
question for the court alone. 


Vass v. Wales, 129 Mass. 38. 

Hagan v. Sartwell, 146 Mass. 33. 

Samanovich v. Wood, 145 Mass. 180. 

Munde v. Lambie, 122 Mass. 336. 

Spurr v. Andrews, 6 Allen, 420. 

Kelly v. Saltmarsh, 146 Mass. 585. 

Knowlton v. Keenan, 146 Mass. 86. 

Carr v. Hayes, 110 Ind. 408. 

Burns v. Scott, 117 U. S. 582, note may not be 
shown memo’, 
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The Exhaust Vent. Co. v. The Chicago, M. & St. P. 
* R. R., 69 Wis. 454. 
Corse rv. Peck, 102 N. Y. 513. 

Brown v. Russell, 105 Ind. 46. 

Myers v. Munson, 65 Iowa, 423. 

Frost v. Brigham, 139 Mass. 43. 


Second. So far as this count is intended to cover a sub- 
sequent oral agreement, in the absence of any proof of lia- 
bility of the defendant, as stockholder or officer of the cor- 
poration,. there was total lack of consideration for such 
promise. : 

STILLMAN B. ALLEN, 
MONTRESSOR T. ALLEN, 


Of Counsel for Defendant. 


Supreme Court of the Anited States. 


STEPHEN C. MILLS, 
v. 
MONTRESSOR S. ALLEN, Adm’r of Stephen Dow. 


POINTS IN REPLY. 


1. Plaintiff did not propose to show a different consideration 
from those set out in the assignment, but that the $15,000 named 
had not been fully paid, and that the liability by reason of certain 
contracts, had not been met. 

2. The defendants did not take the assignment as trustees for the 
plaintiff, but in trust for the Railroad Company only, of which they 
were stockholders and directors. The assignment recites that it was 
so taken, it being ‘* inconvenient or impossible“ for the Company 
to pay the agreed price. 

3. The undertaking of the defendants is personal, and they are 
personally holden. 


Sumner v. Williams, 8 Mass. 162, 196, 207, 210, 212. 
Donahoe v. Emery, 9 Met. 63. 


4. Werely upon an express promise, and offer to show that the 
consideration agreed upon had not been paid, and that the defend- 
ants promised to bag. & but had "4" 800. 

2 HALE & STANCHFIELD, 
Attorneys for Plaintiff. 
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D. ARMSTRONG, REC’R, &C., VS. AMERICAN EX. NAT. BANK. 


1 At a stated term of the circuit court of the United States of 

America within and for the western division of the southern 
district gf Ohio in the sixth judicial circuit of the United States of 
America, begun and had in the court-rooms, at the city of Cincinnati, 
Ohio, in said district, on the first Tuesday of October, being also the 
second day of that month, in the year of our Lord one thousand 
eight hundred and eighty-eight, and of the Independence of the 
United States of America the one hundred and thirteenth—present, 
the Honorable George R. Sage, district judge—among the proceed- 
ings had were the following, to wit: 


Tue AMERICAN EXcHANGE NaTIONAL BANK oF Cuicaco, ILL., 
a Corporation, &c., Plaintiff, 


vs. 
Davip ARMuSTRON, Receiver of the Fidelity National Bank of 
Cincinnati, Ohio, Late a Corporation, &c., Defendant. 


Be it remembered that heretofore, to wit, on the 5th day of No- 
vember, in the year of our Lord one thousand eight hundred and 
eighty-seven, came the plaintiff, by its attorneys, Matthews & Greve, 
and filed in the clerk’s office of said court their certain petition, 
clothed in the words and figures following, to wit: 


2 Petition. 
In the Circuit Court of the United States in and for the Southern 
District of Ohio, Western Division. 


Tax AMERICAN EXCHANGE NATIONAL BanK oF CHICAdGO, ILL.,) 
a Corporation —b— aud Operating under the Laws of the 
United States, Plaintiff, 


vs. 

Davip ARMST RON, Receiver of the Fidelity National Bank of 
Cincinnati, Ohio, Late a Corporation Existing and Operating 
under the Laws of the United States, Defendant. 


Now comes the American Exchange National Bank of Chicago, 
Illinois, and files this its — against David Armstrong, receiver 
of the Fidelity National Bank of Cincinnati, Ohio, and says that the 
plaintiff is a citizen of the State of Illinois and the defendant is a 
citizen of the State of Ohio and a resident of the southern district, 
western division thereof, and that the amount in controversy in this 
action exceeds the sum of two thousand dollars ($2,000), exclusive 
of interest and costs; that the plaintiff is a corporation carrying on 
a general banking business in the city of Chicago, III., and is duly 

incorporated under the laws of the United States of America; 
3 that the defendant, David Armstrong, is the receiver of the 
Fidelity National Bank of Cincinnati, Ohio, which bank was 
incorporated under the laws of the United States of America and 
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from the time of such incorporation until the time of its dissolution, 
as hereinafter stated, was a citizen of the State of Ohio and did a 
general banking business in the city of Cincinnati, in said State. 
That said plaintiff, upon the 15th day of June, A. D. 1887, became 
and ever since has been the owner and holder of a certain draft or 
bill of exchange drawn by said The Fidelity National Bank of Cin- 
einnati, Ohio, upon the Chemical National Bank of New Tork City, 
in the State of New York, a copy of which bill of exchange, with all 
credits and endorsements thereon, is as follows: 


“$100,000.00. # 16412. 


. “THe FID ELT NATIONAL Bank, 
* CINCINNATI, Jun- 14, 1887. 


“Pay to the order of American Exch’ge Nat. B’k, Chicago, one 
hundred thousand dollars. 


“BENJ. E. HOPKINS, As. Cas. Cashier. 
“To the Chemical National Bank, New York city.” 


(Endorsements :) Without recourse. A. L. Dewar, cashier, 

4 Dep. ac. C. J. Kershaw & Co. C. J. Kershaw & Co. Pay 

American Exchange Nat'! Bank, New York, account of 

American Exchange Nat'l Bank of Chicago. 15 Jun-,1887. A. L. 
Dewar, cash.” 


That at the time when said draft or bill of exchange was drawn by 
said Fidelity National Bank Benjamin E. Hopkins was the assistant 
cashier of said bank, and by the course of business and custom of 
said bank and by the authority of said bank the signature “ Ben). 
E. Hopkins, as. cas.,” was used as and for the signature of the said 
Fidelity National Bank and was intended in said draft or bill of ex- 
change to be the signature of said bank; that within a reasonable 
time after said plaintiff became the owner and holder of said draft 
or bill of exchange as aforesaid, to wit, upon June 17, A. D. 1887, 
said draft or bill of exchange was presented to the said drawee, the 
Chemical National Bank of New York City. for payment; that 
said Chemical National Bank, upon presentation of said draft or 

bill of exchange, refused to pay the same and thereupon 

5 the same was protested for non-payment, and notice of such 
demand and refusal and — was forthwith given to the 
Fidelity National Bank aforesaid, and thereupon said Fidelity Na- 
tional Bank became and ever since has been and now is liable to 
said plaintiff in the sum of one hundred thousand dollars ($100,000), 
with interest from June 17, A. D. 1887; that after said draft was 
drawn by said Fidelity National Bank and after suid plaintiff had 
become the owner and holder thereof said Fidelity National Bank, 
without the knowledge or consent of said plaintiff, ordered said 
drawee, the Chemical National Bank of New York aforesaid, not to 
may said draft or bill of exchange, and said Chemical National 
nk refusing to pay the same was acting under and in accordance 
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with the instructions of said Fidelity National Bank; that there- 
after and upon, to wit, the 27th day of June, A. D. 1887, Wm. L. 
Trenholm, Comptroller of the Currency of the United States of 
America, acting in the discharge of his duties as such Comptroller 
and under and in accordance with the laws of the United States in 
such cases made and provided, appointed said defendant, David 
Armstrong, receiver of and for the Fidelity National Bank afore- 
said; that thereupon said defendant, David Armstrong, duly 
qualified as such receiver, and from thenceforth down to the 
present time has acted and still is acting as such receiver; that 
thereafter and upon, to wit, the 12th day of July, A. D. 1887, a 
decree was entered by the circuit court of the United 
6 States in and for the western division of the southern district 
of Ohio, in a certain proceeding instituted by the Comp- 
troller of the Currency aforesaid against the said Fidelity National 
Bank, by which decree said court did adjudge that all the rights, 
wy and franchises of the Fidelity National Bank aforesaid 
ad been forfeited, and did declare: and decree the Fidelity Nat'l 
Bank aforesaid to be dissolved, which decree is still in full force ; 
thut thereafter and upon, to wit, the 24 day of September, A. D. 
1887, said plaintiff presented said claim, properly verified as re- 
quired by law, to said defendant, David Armstrong, as receiver as 
aforesaid, and asked that the sume be allowed as a just and valid 
claim against said Fidelity National Bank and against the assets of 
said bank in his hands as such receiver; that said defendant there- 
upon refused to allow said claim and rejected the same; that the 
same is a just and valid claim and should have been allowed by 
said receiver, and that the leave of the Comptroller of the Currency 
aforesaid has been obtained by said plaintiff to bring suit upon said 
claim in this honorable court. ä 
Wherefore this plaintiff asks that a judgment be rendered in its 
favor against the defendant as receiver as aforesaid for the sum of 
one hundred thousand dollars ($100,000), with interest from said 
17th day of June, 1887, to and until said 27th day of June, 1887, the 
same to be satisfied by the payment of such dividends as 
7 have heretofore been made and shall hereafter be made from 
the assets of the Fidelity National Bank aforesaid in due 
course of administration. 
AMERICAN EXCHANGE NAT. BANK 
OF CHICAGO, ~— 
By D. B. DEWEY, President. 


MATTHEWS & GREVE, 
Attorneys for Plaintiffs. 


STATE OF ILLINOIS, 1 - 
Cook County, ? 


David B. Dewey, — first by me duly sworn — law, 
says tliat he is the president of The American Exchange National 
Bank of Chicago, the plaintiff herein, and that the allegations of the 


foregoing petition are true, as he verily believes. 
ee n DAVID B. DEWEY. 


4 _ DAVID ARMSTRONG, RECEIVER, &€., vs. 


Sworn to before me and subscribed in my presence this 4th day 
of November, A. D. 1887. 
[SEAL. ] HARRY BITNER, 
Notary Public. 


And afterwards, to wit, on the 8th day of November, A. D. 1887, 
the following cost bond was filed in the clerk’s office of said court, 
clothed in the words and figures following, to wit: 


Cost Bond. 


8 In the Circuit Court of the United States for the Southern 
District of Ohio. 
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vs. 
Davip ARM STRONG, Receiver of the Fidelity National Bank. 


I hereby acknowledge myself security for costs in this case. 
PETER G. THOMPSON. [sEAL.] 


Taken and acknowledged before me this 8th day of Nov., 1887. 
ROB'T C. GEORGI, 
Deputy CI L. S. Circuit Court, S. D. O. [IskAL.] 


SouTHERN District oF OHIO, 38. 


I, Peter G. Thompson, a resident of said district, do solemn! 
swear that after paying my just debts and liabilities I am — 
five hundred thousand dollars in personal property within the 
jurisdiction of this court and subject to execution, levy, and sale. 
PETER G. THOMPSON. 


Sworn to and subscribed before me this 8th day of Nov., A. D. 


1887. 
ROBT C. GEORGI, 
Dep. CV U. S. Circuit Court, S. D. O. [skAL.] 


9 And afterwards, to wit, on the 5th day of December, A. D. 
1887, an entry was made upon the journal of said court, 
clothed in the words and figures following, to wit: 


Journal X, p. 454. 


The defendant is allowed ten days’ further time to plead. 


10 And afterwards, to wit, on the 7th day of Dec., A. D. 1887, 
the following demurrer was filed in the clerk’s office of suid 
court, clothed in ‘the words and figures following, to wit : 


— „ ͤ „ 


‘ 
P ed ee a a 


a ee 2 ed 


ee — v3 
„ 


AMERICAN EXCHANGE NATIONAL BANK OF CHICAGO, ILL. 5 


Demurrer. 
United States Circuit Court, Southern District of Ohio, Western 
* Division. ö 


THE AMERICAN ExcHANGE NATIONAL BANK 
oF CHICAGO, ILL., a Corporation, etc., 


Plaintiff, 
v8. No. 4078. Demurrer. 
Davip ARMsTRONG, Receiver of the Fidelity 
National Bank of Cincinnati, Ohio, Late 
a Corporation, etc., Defendant. 


Now comes David Armstrong, receiver of the late Fidelity Na- 
tional Bank, the defendant above named, and demurs to the peti- 
tion of the plaintiff herein for the reasons— 

1. That the said petition does not state facts sufficient to con- 
stitute a cause of action against this defendant. 

2. That the facts all in the said petition do not entitle the 
plaintiff to maintain an action at law against this defendant. 

W. B. BURNET, _. 
KITTREDGE & WILBY, 
For Defendant. 


11 And afterwards, to wit, on the 10th day of December, A. D. 
1887, an entry was made upon the journal of said court 
clothed in the words and figures following, to wit: 


Journal X, p. 460. 


This cause coming on for hearing upon the demurrer of the de- 
fendant, and upon argument and consideration thereof the court, 
being of opinion that said demurrer is not well taken, does over- 
rule the same, to which the defendant excepts; and now the court, 
upon its own motion, transfers this cause to the equity docket and 
orders said petition to stand and proceedings to be had thereon as 
upon a bill in equity, to which transfer plaintiffs except. 


And afterwards, to wit, on the 20th day of December, A. D. 1887, 
the following answer was filed in the clerk’s office of said court, 
clothed in the words and figures following, to wit: 


Answer. 


12 The answer of David Armstrong, receiver of the Fidelity 

National Bank of Cincinnati, O., to the bill of complaint of 

the American Exchange National Bank of Chicago, Illinois. Filed 
December 20th, 1887. No. 4078. 


Now comes the defendant, and now and all times hereafter saving 
and reserving unto himself all benefit and advantage of exception 
which can or may be had or taken to the many errors, uncertainties, 
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and other imperfections in said bill contained, for answer thereunto 
or to so much and to such parts thereof as this defendant is advised 
it is material or necessary for him to make answer unto, answering, 


says: 

This defendant admits that the American Exchange National 
Bank of Chicago, Illinois, is a citizen of the State of Illinois, and 
that this defendant is a citizen of the State of Ohio and resident of 
the southern district of the western division thereof, and that the 

amount in controversy in this action exceeds the sum of two 
13 thousand dollars, exclusive of interest and costs; and that 

the plaintiff is a corporation carrying on the banking busi- 
ness in the city of Chicago, Ills.; and that the defendant, David 
Armstrong, is the receiver of the Fidelity National Bank of Cincin- 
nati, Ohio, which bank was incorporated under the laws of the 
United States, and that this defendant is duly qualified and acting as 
such receiver under and in accordance with the Jaw of the United 
States in such case made and provided. 

That on the 12th day of July, A. D. 1887, a decree was entered 
by the circuit court of the United States in and fur the southern 
district of Ohio, western division, in a certain proceeding instituted 
by the Comptroller of the Currency against the said Fidelity Na- 
tional Bank, by which decree the said court did adjudge that all the 
rights, privileges, and franchise of the said The Fidelity National 
Bank aforesaid had been forfeited and declared and decreed the said 
Fidelity National Bank aforesaid to be dissolved. 

This defendant admits that thereafter, on or about the 24th day 
of September, A. D. 1887, the said complainant presented the claim 
in its bill in this behalf set forth, properly verified, to this defend- 
ant as receiver as aforesaid, and asked that the same may be al- 
lowed as a just and valid claim against the said Fidelity National 
Bank and against the assets of said bank in his hands as receiver, 
and that this defendant thereupon refused to allow said claim and 
objected to the same. 

And this defendant, further answering, admits that at the times 
mentioned in said bill of complaint Benjamin E. Hopkins was the 
assistant cashier of the said Fidelity National Bank. 

This defendant, further answering, denies all and singular the al- 
legations in said bill of complaint and all other matters therein 
contained and not herein specially traversed or adinitted. 

This defendant further says that he does not know, save that 

he has been informed, that on or about the 14th day of 
14 June, A. D. 1887, the said Benjamin E. Hopkins signed the 
draft or bill of exchange in said complainant’s bill set forth. 

And this defendant, further answering, denies that the complain- 
ant is the owner of said draft or bill of exchange, but, on the con- 
trary, the defendant avers the fact to be that the said draft or bill of 
exchange was signed by the said Benjamin E. Hopkins and came 
into the possession of the complainant without any consideration 
whatever therefor paid by the complainant to the said The Fidelity 
National Bank; that the suid The Fidelity National Bank never at 
any time received any consideration from any person whomsoever 


< gy 
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for the said draft or bill of exchange in said complainant’s bill set 
forth and is not and never has been indebted to the complainant 
on account thereof. 

Wherefore defendant says that the said claim in the complainant’s 
bill is not a just and valid claim against this defendant as receiver 
as aforesaid, and that the same ought not to be allowed by him as 
such receiver nor in anywise to be paid by the receiver out of the 
assets of the said The Fidelity National Bank in his hands to be 
adininistered. 

And this defendant denies that any other matter, cause, or thing 
in the complainant’s said bill of complaint contained material or 
necessary for this defendant to make answer unto, and not herein 
and hereby well and sufficiently answered, confessed, traversed, 
avoided, or denied, is true to the knowledge or belief of this de- 
fendant. All the aforesaid matters and things this defendant is 
ready and willing to further maintain and prove as this honorable 
court shall direct, and prays to be hence dismissed with his reason- 
able costs and charges in this behalf sustained. 

W. B. BURNET ayp 
KITTREDGE & WILBY, 


For Respondent. 


Verification waived, and the foregoing answer it is stipu- 
15 lated shall have the same force and effect as if duly verified. 


December 19th, 1887. 
MATTHEWS & GREVE, 
Attorneys for Plaintiff. 


And afterwards, to wit, on the 23d Dec., A. D. 1887, the following 
replication was filed in the clerk’s office of said court, clothed in the 
words and figures following, to wit: 


Replication. Filed December 23rd, 1887. No. 4078 


This repliant (saving and reserving to itself all and all manner 
of advantage of exception which may be had and taken to the man- 
ifold errors, uncertainties, and insufticiencies of the answer of the 
said defendant for replication thereunto) saith that it doth and will 
aver, maintain, and prove its said bill to be true, certain, and suffi- 
cient in law to be answered unto by the said defendant, and that 
the answer of the said defendant is very uncertain, evasive, aud in- 
sufficient in the law to be replied unto by this repliant, without 
that, that any other matter or thing in the said answer contained 
materially or effectually in the law to be replied unto, and not 
herein and hereby well and sufficiently replied unto, confessed or 
avoided, trave or denied, is true; all which matters and things 
this repliant is ready to aver, maintain, and prove as this honora- 
ble court shall direct, and humbly prays as in and by its said bill it 


hath already prayed. 
MATTHEWS & GREVE, 
Solicitors for Plaintiff. 
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(Nork.—A similar replication is on file in Nos. 4079 and 4080.) 


And afterwards, to wit, on the 2nd day of Feb., A. D. 1888, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal X, p. 515. 


Leave is hereby granted complainant herein to recast his — 
in this cause and to file a bill as and for the petition heretofore fil 
in this cause. 


16 And afterwards, to wit, on the 2nd Feb., A. D. 1888, the 
following bill in equity was filed in the clerk’s office of said 
court, clothed in the words and figures following, to wit: 


In the Circuit Court of the United States for the Southern Dis- 
trict of Ohio, Western Division. 


THE AMERICAN EXCHANGE NATIONAL BaNK OF 
Chicago, Illinois, a Corporation Existing and 
Operating under the Laws of the United 
States, Complainant, In 

ainst 

Davip ArmstronG, Receiver of the Fidelity 
National Bank of Cincinnati, Ohio, Late a 
Corporation Existing and Operating under 
the Laws of the United States, Defendant. 


Bill in Equity. Filed February 2, 1888. No. 4078. 


To the judges of the circuit court of the United States for the 
southern district of Ohio, western division : 


The American Exchange National Bank of Chicago, 

17 IIIinois, a corporation resident in and a citizen of the State of 

Illinois, brings this its bill against David Armstrong, re- 

ceiver of the Fidelity National Bank of Cincinnati, late a corpora- 

tion and a citizen and resident in the State of Ohio, in the southern 
district and western division thereof aforesaid. 

And thereupon your orator complains and says that the amount 
in controversy in this action exceeds the sum of two thousand 
(2,000) dollars exclusive of interest and costs; that your orator is a 
corporation carrying on a general banking business in the city of 
Chicago, Illinois, and is duly incorporated under the laws of the 
United States of America; that the defendant, David Armstrong, is 
the receiver of the Fidelity National Bank of Cincinnati, Ohio, 
which bank was incorporated under the laws of the United States 
of America, and from the time of such incorporation until the time 
of its dissolution, as hereinafter stated, was a citizen of the State of 
Ohio, and did a general banking business in the city of Cincinnati, 
in said State; that your orator, upon the 15th day of June, A. D. 
1887, became and ever since has — the owner and holder of a 


Equity. Nos. 
4078, 4079, 4080. 
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certain draft or bill of exchange drawn by said The Fidelity Na- 
tional Bank of Cincinnati, Ohio, upon the Chemical National Bank 
of New York City, in the State of New York, a copy of which bill 
of exchange, with all credits and endorsements thereon, is as follows: 


“The Fidelity National Bank. 


$100,000. | 16412. CINCINNATI, June 14th, 1887. 


Pay to the order of American Exch’ge Nat. B’k, Chicago, one hun- 
dred thousand dollars. : 
To the Chemical National Bank, New York city. 


State of Ohio. 
BENJ. E. HOPKINS, 
As. Cas. Cashier.” 
(Endorsements :) Without recourse. “A. L. Dewar, cashier. Dep. 
ac. C. J. Kershaw & Co. C. J. Kershaw & Co. Pay 
18 American Exchange National Bank, New York, account of 
American Exchange National Bank of Chicago. June 15th, 
1887. A. L. Dewar, cashier.” 


That at the time when said draft or bill of exchange was drawn by 
said Fidelity National Benk Benjamiu E. Hopkins was the assistant 
cashier of said bank, and by the course of business and custom of 
said bank, and by the authority of said bank, the signature “ Ben). 
E. Hopkins, as. cas.” was used as and for the signature of the said 
Fidelity National Bank, and was intended in said draft or bill of 
exchange to be the signature of said bank; that within a reason- 
able time after your orator became the owner and holder of said 
draft or bill of exchange as aforesaid, to wit, upon June 17th, A. D. 
1887, said draft or bill of exchange was presented to the said drawee, 
the Chemical National Bank of New York City, for payment; that 
said Chemical National Bank, upon presentation of said draft or bill 
of — reſused to pay the same, and thereupon the same was 
protested for — — and notice of such demand and reſusal 
and protest was forthwith given to the Fidelity National Bank 
aforesaid, and thereupon said Fidelity National Bank aforesaid be- 
caine, and ever since has been and now is, liable to your orator in 
the sum of one hundred thousand (100,000) dollars, with interest 
from June 17, 1887; that after said draft wae drawn by said Fidel- 
ity National Bunk, and after your orator had become the owner and 
holder thereof, said Fidelity National Bank, without the knowledge 
or consent of your orator, ordered said drawee, the Chemical 
National Bank of New York aforesaid, not to pay said draft or bill 
of exchange, and said Chemical National Bank in refusing to pay 
the same was acting under and in accordance with the instructions of 
said Fidelity National Bank ; that thereafter and upon, to wit, the 
27th day of June, A. D. 1887, William L. Trenholm, Comptroller of 
the Currency of the United States of America, acting in the discharge 
of his duties as such Comptroller, and under and in accordance with 
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the laws of the United States in such cases made and pro- 
19 vided, appointed said defendant, David Armstrong, receiver 
of and for the Fidelity National Bank aforesaid ; that there- 
upon said David Armstrong duly qualified as such receiver and 
from thenceforth down to the present time has acted, and still is 
acting, as such receiver; that thereafter and upon, to wit, the 12th 
day of July, A. D. 1887, a decree was entered by the circuit court 
of the United States and in and for the western division of the 
southern district of Ohio, in a certain proceeding instituted by the 
Comptroller of the Currency aforesaid against the said Fidelity Na- 
tional Bank, by which decree said court did adjudge that all the rights, 
privileges, and franchises of the Fidelity National Bank aforesaid 
ad been forfeited, and did declare and decree the Fidelity National 
Bank aforesaid to be dissolved, which decree is still in full force; 
that thereafter, upon, to wit, the 24th day of September, A. D. 1887, 
your orator presented said claim, properly verified, as required by 
law, to said defendant, David Armstrong, as receiver as aforesaid, 
and asked that the same be allowed as a just and valid claim 
against said Fidelity National Bank and against the assets of said bank 
in his hands as such receiver; that said defendant thereupon refused 
to allow said claim and rejected the same; that the same is a. just 
and valid claim and should have been allowed by said receiver, and 
that the leave of the Comptroller of the Currency aforesaid has been 
obtained by your orator to bring suit upon said claim in this honor- 
able court. 

Wherefore your orator prays that your honorable court will, upon 
the final hearing of this cause, order, adjudge and decree said claim, 
in amount one hundred thousand (100,000) dollars, with interest 
from said 17th day of June, 1887, to and until said June 27th, 1887, 
to be a good and valid claim against said estate and assets in the 
said defendant’s hands as such receiver, and that said defendant be 
directed to satisfy the same by the payment of such dividends as 
have heretofore been made and shall hereafter be made from said 
assets of the Fidelity National Bank aforesaid in due course of ad- 

ministration, and that your orator shall have generally 
20 such other and further relief as the nature of his case may 
require. | 

Therefore will your honors grant unto your orator the writ of 
subpœna issuing out of and under the seal of this court, to be di- 
_ rected to said defendant, David Armstrong, receiver of the Fidelity 

National Bank, late a corporation existing and operating under the 
laws of the United States, commanding him, by a certain day and 
under a certain penalty therein inserted, to appear before your honors 
in the circuit court aforesaid, and then and there answer the premises 
and abide the order and decree of the court. 

MATTHEWS & GREVE, 
Solicitors for Complainant. 


And afterwards, to wit, on the 6th day of Feb., A. D. 1888, the fol- 


— depositions on behalf of plaintiffs — filed in the clerk’s office 
of said court, clothed in the words and figures following, to wit: 
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21 Rosert M. Onn, of lawful age, being by me first duly cau- 
tioned and solemnly sworn, deposes and says as follows : 


Direct examination by Mr. Swirt: 


Q. Mr. Orr, you are the assistant cashier of the American Ex- 
change National Bank of Chicago, are you? 

A. Yes, sir. 

Q. How long have you been connected with the bank? 

A. Since the opening of the bank, in May, 1886. 

Q. What bank in Cincinnati was the correspondent of the Ameri- 
can Exchange of Chicago? 

A. We had two banks in Cincinnati; the Cincinnati National and 
the Fidelity National. 

Q. State when, if you can, the Fidelity National became one of the 
correspondents of the American Exchange. 

A. Somewhere about the middle of March, 1887. 

Q. And was the American Exchange one of the correspondents of 
the Fidelity in Chicago? 

A. Yes, sir; it was; it did business in the regular way—recip- 


rocally. 

Q. 85 that the two banks collected for each other, did they? 

A. Yes, sir. 

Q. Did the firm of C. J. Kershaw & Co. keep an account with the 
American Exchange? 

A. They did. 

Q. From what time, about, down to what time? 

A. From the time of the formation of the firm of C. J. Kershaw 
& Co., which, I think, was in the latter part of 1886. 

Q. And down to what time? 

A. Down to the time of their suspension. 

Q. The firm of C. J. Kershaw & Co. kept, during the time they 
were customers of the American Exchange, a regular mercantile 
account, did they? 

A. Yes, sir. 

Q. Will you state, Mr. Orr, what the condition of C. J. Kershaw’s 
account was with the American Exchange Bank at the close of 

business, meg the 13th of June, 1887? 
22 A. On the night of the 13th of June, 1887, the account 
showed a debit of $123,500.19. 

Q. And that was the condition also, then, upon the morning of the 
14th of June, was it? 

A. Upon the morning of the 14th of June—yes, sir. 

Q. At that time what, if any, notes made by C. J. Kershaw & Co. 
were held by the bank! ; 

A. $280,000. 

Q. Have you the notes here? 

A. No, sir; I have not the notes here. They are at the bank. 

Q. Upon the 14th of June what deposits were made with the Ameri- 
can Exchange by C. J. Kershaw & Co.? | 

A. On the 14th of June there were deposits of $10,000, $71,928, 
$93,267.76, $94,063.75. 
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Q. And what checks were paid upon that day ? 
A. On the 14th of June there were checks paid, $1,000, $10,000, ) 
$21,000, $84,397.97, $4,319.94, $500, $8,557.06, $4,583.18. 
Q. According to the books of the bank, what was the account of 
C. J. Kershaw & Co. at the close of business on the 14th of June? 
A. The books showed a balance to their credit of $11,401.17. 
Q. Upon the 15th of June what deposits were made and placed to [ 
the dns ~ of C. J. Kershaw & Co.? 
A. There was a deposit of $25,249.40 and $399,200. ; 
Q. Of what did the deposit of $399,200 consist ? an. 
A. A letter of advice from the Fidelity National Bank for 8200, 000, 
and stating that that amount had been placed to 


Mr. KITTREDGE: Don’t state the contents. 


A. And a draft of the Fidelity National Bank on the Chemical 

National Bank of New York for $100,000. 
By Mr. Swirrr: 

Q. That draft was payable to whose order? 

A. Payable to the order of C. J. Kershaw & Co.; and one other 
draft for $100,000, drawn by the Fidelity National on the Chemical 
National, payable to the order of the American Exchange National 
Bank of Chicago. 

Q. When those drafts and the letter of advice were left for deposit 

how were the drafts endorsed, if at all? 
23 A. My recollection is that the drafts were endorsed for de- 
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— 
Q. The drafts will themselves show what endorsements are now ‘— > 
on. Were those endorsements put on at the time of deposit ? 
| A. They were. : 
| Q. What payments were made and charged to the account of C. J. 
1 Kershaw & Co. on the 15th of June? 
| A. According to the ledger account of C. J. Kershaw & Co. the 
following are the debits on that day: $256,878.18, $3,500, $2,200, 
$2,115, $10,000, $17,542, $795.69, $5,000, $20,000, $1,000, $15,000, 
$14,337.50, $6,500, $4,583.48, $5,000, $20,000, $1,000, $15,000, 
$14,337.50, $6,500, $4,583.48, $5,000, $25,456.25, $3,175.82, $15,000, N 
$900, $25,000, $13,135.35, $1,700, $889.48, $7,335.57, $137.50, \\ 
: $6,509.27, $8,749.92, $1,000, $15,083.24, $4,905.43, $3,120.78, $26, \\ 
: $232.50. That is all. \ 
| Q. Then at the close of business on the night of the 15th of June 
| what was the condition of the account of C. J. Kershaw & Co., as 
shown by the books? 
A. The account of C. J. Kershaw & Co. showed overdrawn 4 N 
$60,958.39. — 
Q. The 15th of June was the day upon which C. J. Kershaw & Co. 
failed, was it? 
A. They suspended payment, at any rate, upon that day. 
Q. At what time of the day did the American Exchange cease 
paying the checks of C. J. Kershaw & Co.? 
A. It was about a quarter to eleven, to the best of my recollection, 
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Q. What was the condition of tlhe account when the bank 
stopped : ; 

1 The account was overdrawn 860,958.39. 

Q. At the opening of the bank on the morning of the 15th, state 
whether there were or were not parties there in any number with 
checks of C. J. Kershaw & Co. to be paid or certified. 

A. There were quite a number. 

Q. So many that they were standing in line? 

A. Yes; quite a — from the paying teller’s window. 

Q. What are the hours of business of the American Ex- 

change? 
24 A. From ten o clock in the morning to three o’clock in the 
aſternoon, except Saturdays, when we close at two. 

Q. At what time was the deposit of $400,000 made? 

A. At ten o clock. 

Q. You credited $390,200. 

A. Yes, sir. 

Q. What is the difference ? 

A. The difference is exchange for the day. 

Q. Exchange at the rate for the day ? 

A. Yes, sir. 

Q. During the time, upon the morning of the 15th, that the bank 
was paying checks, was there any check thrown out by the bank: 
if so, what? And state the circumstances. 

A. Any check of C. J. Kershaw & Co.’s? 

Q. Yes. 

A. There was a check of $10,000 presented by Rosenfeld & Co. or 
the Chicago National Bank, and on the request of C. J. Kershaw & 
Co. we refused payment of the same, marking it “ Payment —.— 

Q. What, if anything, has since transpired rendering the bank 
liable on that check ? 

A. The Chicago National Bank brought suit against the Ameri- 
can Exchange National Bank, which suit has been decided against 
the American Exchange National Bank, rendering us liable. 

A judgment has been rendered? 

A. Yes, sir; the superior court of Cook county, Illinois, rendered 
a judgment in favor of the Chicago National Bank against the Amer- 
ican — National Bank of Chicago ſor the amount of this 
check upon Saturday, January 14th, the case being term number 
10827; amount of judgment, 310.348. 40. 

Q. You may state, Mr. Orr, what change, if any, there has been 
in the account of C. J. Kershaw & Co. with the American Exchange 
from the close of business, on the 15th of June, down to the present 
time. 

A. The securities were all realized on. Any grain collateral we 
had on hand was all sold. 

Q. You have not as yet said anything about any securities. Is it 
a fact that at the close of business un the 15th of June the bank did 
hold certain collateral security ? 

A. Yes, sir; we held grain receipts—quite a large amount. 
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25 Q. That is, you mean elevator or warehouse receipts repre- 
senting grain ? 

A. Elevator receipts for grain ; yes, sir. 

Q. You may state what that collateral security was. 

A. The collateral security consisted of elevator receipts for wheat 
and corn, about 692,600 odd bushels of wheat and 5,000 bushels of 
corn, and we had also a trust receipt on the night of the *4th for 
wheat-loading, 25,000 bushels, that is afterwards represented by the 
deposit which comes in on the 15th, which I have already given 
you, amounting to $25,249.40; that was the grain security. 


Q. Subseauent to the close of business on the 15th of June what, 


if anything, did the bank do with this collateral security which you 
have named, exclusive of that which was covered by the trust re- 
ceipts ? 

A. We disposed of the collateral through commission houses on 
the board. , 

Q. And how were the proceeds — ? 

A. The proceeds were applied in liquidetion of C. J. Kershaw & 
Co.’s liability. 

Q. That liability consisted of what? 

A. Notes to the amount of $280,000. 

Q. What else—the overdraft of $60,000 odd ? 

A. The overdraft of $60,000; yes. 

Q. Now, please go on and give the items of the application of the 
proceeds of the collateral, as you started to do. 

A. On the 16th of June we charged up a matter of interest, $206,25; 
margin duplicate, $750, the original of which had been previously 
paid ; or rather we charged up the original, as the duplicate was 
previously paid. The duplicate was paid first, $750. Discovering 
it, we charged up the original, which was also deposited, so that they 
got credit for it twice. 

Q. That was the correction of a mistake, was it? 

A. Yes; the correction of a mistake. 

Q. These margin certificates are issued in duplicate, are they ? 

A. Yes, sir. 

Q. And when one is paid the other is void ? 

A. Yes, sir. 
26 . In this case, through mistake, both were paid? 
A. Yes, sir. 

Q. And therefore this charge ? 

A. Yes, sir. There is a draft, C. J. Kershaw & Co., drawn on one 
of his customers in Montreal for $500, returned unpaid; that was 
charged up. 

Q. Was that a draft that had been deposited with the American 
Exchange on or prior to the 15th of June? 

A. Yes, sir. We had certain grain in transit, which had been de- 

ited with us or drafts had been deposited with us, with bills of 
ading attached, for grain shipped to New York. We were called 
for margins on this until the stuff should arrive and be sold. 

Q. Why was that? Explain how that grew out of the decline of 
the market. 
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A. Well, as soon as C. J. Kershaw & Co. failed to go on on the 
15th—found they were unable to go un—of course, it gave the market 
a set-back, a severe decline,and McIntyre and Wardwell, the parties 
in New York to whom the stuff was shipped, refused to pay the 
— in New York unless this margin was deposited to secure 
then. 

Q. Because the stuff had declined in market value they would 
not pay the drafts? 

A. Yes; they had been drawn for at a higher rate than the 
market then was. 

Q. What did the bank do in consequence of that ? 

A. Immediately transferred the amount, allowing Melutyre to 
handle the stuff and dispose of it. 

Q. Transferred what amount? 

A. 813, 146.10. 

Q. Was that the whole transſer made on that account or was 
there another? 7 ) 

A. Previous to this time? 

Q. Previous or subsequent. 

A. There was a subsequent transfer of $5,000. 

Q. Making a total transfer o. 

A. $18,146.10. 

Q. Did the brokers in New York find it necessary to use all of 
that margin which was transferred or was there some part of it 
credited back ? 

A. Some part of it was credited back. 
27 Q. How much? 
A. 810,379.78. | 

Q. Were the drafts which C. J. Kershaw & Co. drew against that 
_ 9 with the American Exchange on or before the 15th of 

une 

A. They were. 

Q. So that at the time the account of C. J. Kershaw & Co. was 
closed, upon the 15th of June, at the time C. J. Kershaw & Co. sus- 
pended, the draft against McIntyre and Wardwell and the draft 
against the party in Montreal were outstanding in process of collec- 
tion, were they ? 

A. They were outstanding in process of collection. 

Q. Give us the next item, please. 

A. There was a charge on the 30th of June of interest on C. J. 
Kershaw & Co.’s overdrawn account for the past month of $1,599; 
on the 16th of June there was a credit of $39,000 from sales of 

in. 

9. That was a credit of a portion of the proceeds of the collat- 
era a 

A. It was. There is a further credit on the 2nd of July from 
sales of grain of $124,915.39. 

Q. That was from the proceeds of collateral, was it, also? 

A. Yes, sir. 

Q. There were no deposits by C. J. Kershaw & Co. after the 15th 
of June, were there? 
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A. No, sir; there were no deposits. : 

Q. And there were no checks paid drawn by C. J. Kershaw & Co.; 
—_ paid after the suspension of business on the 15th of June, were 
there: 

A. None. On the 5th of July we charged an item of $2.80 for 
cable; we charged their account for telegrams, month of June, $24.94 ; 
on the 13th of July, insurance, $299.14. 

Q. That was insurance on this grain, was it, that was held as col- 
lateral security ? 

A. Yes. On the 20th, stamps on foreign exchange, $2.14; on the 


25th, stamps on foreign exchange, $3.33 ; on the 28th we credit them: 


$1, which was an overcharge on the transfer to New Vork; on Au- 
gust 25th, cables and telegrams, $2.45; on the 27th, telegrams, $1.96 ; 
on the 29th, protest of foreign exchange, $3.56; on the Zlst, 
interest on overdraft 30th July, $96.70; August 30th, inter- 
28 est on overdraft, $17.05; September 6th, telegram, cable, and 
protest, foreign exchange, $6.73; on September 13th, tele- 

grams and cables, $9.20; on the 20th of September, paid commis- 
sions on sales of wheat in London—that is, these foreign exchange 
bills that have been protested—$12.65; October 13th, costs, cables, 
and telegrams charged, $12.30; on the 3rd of November McIntyre 
& Wardwell remit shortage recovered, credit, $36.31; that much 
they had recovered over what they had previously sent us from the 
sales; on the 3rd of November we allowed C. J. Kershaw & Co. a 
rebate of interest on a correcting entry, $35.90. The — 
the correcting entry: We credit them hack two checks, one of 81. 
and one of $518.75, making $1,518.75. These two checks had been 
charged twice, in error—first as a certified check and then, when 
they were paid over the counter afterwards, instead of being cha 
to certified check account, they were, by mistake, recharged to Ker- 
shaw ; so this is a reversal of it. November 17th solicitors charge 
in London, debit, $8.60; on January 5, 1888, McIntyre and Ward- 
well remit a further shortage of $229.88. 

Q. You spoke about some deficiency in wheat shipped to London. 
Won't you please explain what that was? 

A. Prior to the trouble or the suspension of C. J. Kershaw & 


Q. That is, prior to the 15th of June, 1887? 

A. Yes. The firm of C. J. Kenshaw & Co. had shipped consign- 
ments of wheat to London or Liverpool, and made drafts against 
these in the ordinary course and had them placed to their credit by 
the — Exchange National Bank. The drafts were sent for- 
ward. 

Q. With bills of lading, in the ordinary course of business? 

A. With bills of lading attached. They were not paid at ma- 
turity by the drawee and were — The stuff was sold —the 
collateral represented by the bills of lading was sold aud the pro- 
ceeds applied as against these drafts. 

Q. How much deficiency was there against the American 
29 Exchange by the charge to C. J. Kershaw & Co. growing out 
of that account? 
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A. Somewhere in the neighborhood of $10,000. I have not got 
the exact figures here. It has not been charged in their account. 
It stands as a past-due bill. 

Q. Has the bank any recourse except to charge the same to the 
account of C. J. Kershaw & Co.? 

A. They have no other recourse; C. J. Kershaw & Co. endorsed 
them. 


Mr. Swirt: I will state the amount subject to correction. The 
amount is $9,101. 


Q. Are there any suits now pending, Mr. Orr, against the bank 
upon checks drawn by C. J. Kershaw & Co. which the bank refused 
to pay on the 15th of June? 

A. There are some suits. 

Q. What? 

A. There is one of Gregg & Sons; I don’t know the amount of 
the claim. I did not prepare myself in regard to the particulars of 
that; and there are others; there is one of Weare. 


Mr. Swirt: I will state that the suit brought by Gregg against 
the American Exchange is to recover the amount of a check of 
$7,000, which was presented and refused upon the 15th of June, and 
the suit is now pending in the circuit court of Cook county, Illinois, 
as case term No. 6679; and 1 have here an office copy of the declara- 
tion, showing what the parties claimed, and will produce at any 
time a certified copy if desired. : 

Solicitor for plaiutiff offered in evidence five notes, all made by 
C. J. Kershaw & Co., two payable to the order of the plaintiff and 
three to the order of C. J. — & Co. and by thein endorsed in 
blank—one for $50,000 dated April 22, 1887, and payable July 1, 
without grace, marked Exhibit 1;” one for $200,000, marked 
“ Exhibit 2,” and three for $10,000, each dated June 2, marked 
“ Exhibits 3, 4, and 5.” : 

It is stipulated and agreed that copies of the aforesaid notes may 
be attached to this deposition, with the understanding that the 
originals are to be produced upon the hearing of the cause. 


30 Exuisit 1.“ J. G. 


$50,000. Due —-. Ct. No. 433. 


Cuicaao, April 22nd, 1887. 


On demand, after date, we promise to pay to the order of the 
American Exchange National Bank of Chicago, at its office, fifty thou- 
sand dollars, for value received, with interest at the rate of — per cent. 
per annum after —, having deposited with said bank as collateral 
security for the payment of this and any other liability or liabili- 
ties of the undersigned to said bank heretofore or hereafter con- 


tracted —. 
C. J. KERSHAW & CO. 


rere eren 
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*The market value of which is now $—. If the bank or its 
assigns shall find that said collateral security is of less value than 
above stated, or any of said security shall decline in value, or the 
liability of the undersigned to suid bank or its assigns shall be at 
any time increased, said bank or its assigns may call for additional 
security satisfactory to the holder hereof, and failure to furnish the 
same shall make this note at once due and payable. The under- 
signed hereby gives said bank, its attorney or its assigns, full power to = 
sell said collateral or any part thereof, without notice or demand, at 1 

ublic or private sale, in case said collateral shall be found to be of 

| ess value than above stated, or in case any of said collateral shall: 
i decline in value, or in case additional security, satisfactory to the 

| holder hereof, shall not be furnished upon call, as above provided, | 
| or in case this note or any other — of the undersigned to said 

bank shall not be paid at maturity, and if such sale shall be public | 

or at broker’s board the holder hereof may purchase at such sale. | 
In case of such sale the proceeds, after payment of the costs and 
expenses connected with said collateral and the sale and delivery 
thereof, may be applied upon any liability of the undersigned to 

the holder hereof, whether due or not, and the surplus, if | 


31 any, shall be paid to the undersigned, his or their assigns ; 

but if the proceeds of such sale shall not pay in full the lia- 
bilities of the undersigned to the holder hereof the balance of such 
liabilities shall become at once due and payable and bear interest at 
the rate of eight per cent. per annum from the time of such sale. | 
In case of any exchange of or addition to the collateral above 7 
— — * provisions hereof shall extend to such new or additional 4 
collateral. e 


(Signed) C. J. KERSHAW & CO. 


Exuisit “2.” J. G. 


$200,000. Due —. No. —. 
Cuicaco, June 1st, 1887. 


. On J uly Ist, without grace, after date, we promise to pay to the 
| order of the American Exchange National Bank of Chicago, at its 
| office, two hundred thousand dollars, for value received, with inter- 
est at the rate of six and one-half per cent. per annum after due, 
having deposited with said bank as collateral security for the pay- | 
ment of this and any other liability or liabilities of the under- 
signed to said bank heretofore or hereafter contracted— 

Warehouse receipts for grain. 4 


(Signed) C. J. KERSHAW & CO. | 
(The remainder is as in No. 433 after the *.) a 
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Exurisit “3.” J. G. 


$10,000. Due ——. Ct. No. 503. 


* Cuicaco, June 2nd, 1887. 


On demand, after date, we promise to pay to the order of ourselves, 
at the American Exchange National Bank of Chicago, ten thousand 
dollars, for value received, with interest at the rate of six and one- 
half per cent. per annum after date, having deposited with said bank 

as collateral security for the payment of this and any other 
32 liability or liabilities of the undersigned to said bank here- 
tofore or hereafter contracted— 


Warehouse receipts for grain. 
(Signed) C. J. KERSHAW & CO. 


(The remainder is as in No. 433 after the *.) 
(Endorsed :) C. J. Kershaw & Co. 


Exuisit “4.” J. G. 


$10,000. Due ——. Ct. No. 504. 


Cuicaao, June 2nd, 1887. 


On demand, after date, we promise to pay to the order of ourselves, 
at the American Exchange National Bank of Chicago, ten thousand 
dollars, for value received, with interest at the rate of six and one- 
half per cent. per annum after date, having deposited with said 
bank as eollateral security for the payment of this and any other 
liability or liabilities of the undersigned to said bank heretofore or 
hereafter contracted —. 


Warehouse receipts for grain. 
(Signed) C. J. KERSHAW & CO. 


(The remainder is as in No. 433 after the *.) 
(Endorsed :) C. J. Kershaw & Co. 


Exuisit “5.” J. G. 


$10,000. Due ——. Ct. No. 5065. 


Cuicaco, June 2nd, 1887. 


On demand, after date, we promise to pay to the order of ourselves, 
at the American Exchan ational Bank of Chicago, ten thousand 
dollars, for value received, with interest at the rate of six and one- 
half per cent. per annum after date, having deposited with said 

bank as collateral security for the payment of this and an 
33 other liability or liabilities of the undersigned to said ban 
heretofore or hereafter contracted —. 


Warehouse receipts for grain. 
(Signed) C. J. KERSHAW & CO. 
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(The remainder is as in No. 433 after the *.) 

(Endorsed :) C. J. Kershaw & Co. 

Q. Mr. Orr, are the notes which have just been introduced in evi- 
dence the notes for $280,000 which you have previously mentioned 


in your testimony ? 
A. They are. 


Counsel for plaintiff offered in evidence the original letter of ad- 


vice for $200,000, dated June 14th, 1887, marked Exhibit “ 6,” read- 


ing as follows: 


Briggs Swift, president. Ammi Baldwin, cashier. 
E. L. Harper, vice-president. Benj. E. Hopkins, ass't cashier. 


U. S. depository, The Fidelity National Bank. 
Capital, 82, 000, 000.00; surplus, $400,000.00. 
CINCINNATI, June 14th, 1887. 


The American Exchange National Bank, Chicago, Illinois. 
GENTLEMEN: Messrs. Wilshire, Eckert & Co. have deposited two 


hundred thousand ($200,000.00) dollars to your credit for the use 


of C. J. Kershaw & Co. 
Respectfully yours, BENJ. E. HOPKINS, 
As. Cas.” 


Counsel for plaintiff offered in evidence two drafts, each for 
$100,000, both dated June 14, 1887, and drawn by the Fidelity 
National Bank of Cincinnati, Ohio, upon the Chemical National 
Bank of New York, one payable to the order of the plaintiff, being 
Exhibit “ No. 7,” and the other payable to the order of C. J. Ker- 
shaw & Co., being Exhibit “ 8.” 


34 Exarisit 7.“ 


“The Fidelity National Bank. 


$100,000.00. CincINNATI, June 14, 1887. No. 16412. 
Pay to the order of American Exch’ge Nat. B’k, Chicago, one hun- 


dred thousand dollars. 
BENJ. E. HOPKINS, 
As. Cas. Cashier. 


To the Chemical National Bank, New York city. 


Endorsed : Without recourse. A. L. Dewar, cashier. Dep. acc’t. 
C. J. Kershaw & Co. C. J. Kershaw & Co. Pay American Exchange 
Nat'l Bank, New York, account of American Exchange Nat'l Bank 
of Chicago, 15 June, 1887. A. L. Dewar, cash.” 


— > 
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Exuisir 8.“ 


“The Fidelity National Bank. 


$106:000.00. CINCINNATI, June 14, 1887. No. 16413. 
Pay to the order of C. J. Kershaw & Co. one hundred thousand 


dollars. 
BENJ. E. HOPKINS, 
As. Cas. Cashier. 


To the Chemical National Bank, New York city. 


Endorsed: For deposit. C. J. Kershaw & Co. Pay American Ex- 
change Nat’l Bank, New York, account of American Exchange Nat'l 
Bank of Chicago, 15 June, 1887. A. L. Dewar, cashier.” 


35 (It is stipulated and agreed between the parties that — 

of the foregoing letter of advice and two drafts may be attached 
to this deposition with the understanding that the originals are to 
be produced upon the bearing of the cause.) 


Q. Mr. Orr, are the letter of advice and drafts which have just 
been offered in evidence the same letter of advice and drafts men- 
tioned by you in the testimony ? 

A. They are the same. 

Q. Has any portion of the $200,000 represented by the letter of 
advice or any portion of the drafts for $100,000 each ever been paid 
to the American Exchange ? 

A. None of them — paid or any part. 

Q. You stated, Mr. Orr, in your testimony that there was a de- 

it of $25,000 or thereabouts made upon the 15th of June, 1887, 
ing the proceeds of a trust receipt. Will you please explain what 
you mean by that? 

A. We were in the habit of — C. J. Kershaw & Co., or 
any other shipping board - of- trade house that might be doing busi- 
ness with us, elevator receipts, which we held as col lateral for their 
convenience in their ordinary shipping business. 

Q. In delivering property to such customers was the bank in the 
habit of taking receipts which you have in your testimony desig- 
nated as trust receipts ? 

A. We were alwavs in the habit of taking them. 


Counsel for plaintiff offered in evidence a form of trust receipt 
— by the bank in such cases, the same being marked “ Exhibit 


ExRIRTr. og” J. G. 
CuicaGco, —— —, 188-. 


American Exchange National Bank, Chicago: 


Please deliver to the bearer the under-mentioned property, which 
we hereby agree to hold in trust for you (we being your agents in hand- 
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ling said property), until we account to you for the same or 
36 its p s to your satisfaction or an equivalent satisfactory 
to you be rendered in its place, viz, —. 


N. B.—This order must be signed by the customer or his attorney. 


Q. I will ask you to look at the same and state if that is the form 
of the trust receipt to which you alluded in your testimony. 
A. That is the form. 


Counsel for plaintiff offered in evidence a letter received by the 
American Exchange National Bank from the Fidelity National 
Bank, dated March 26th, 1887 (marked Exhibit 10), and will ask 
the witness if that is the authorization of signatures which the 
plaintiff received and acted upon from the Fidelity National Bank, 
and under which business was done between the two banks. 


A. That is the form of signatures. 


It is hereby stipulated and agreed between the parties that a copy 
of this letter may be attached to this deposition, with the under- 
standing that the original is to be produced upon the hearing of the 
cause. 


Exuisit “ 10.” 


“OFFICE OF THE FipELIty NATIONAL BAxk, 
CINCINNATI, Mar. 26th, 1887. 


To American Exchange National Bank, Chicago, Ills. : 


Below please find duly authorized signatures, which you will rec- 
ognize in the payment of funds or the transaction of other business 


on our account. 
AMMI BALDWIN, Cash’r. 


Yours truly, 
will sign, 
E. . Harper, V. P. 


Mr. 
E. L. Harper, vice-pres't. 

Ammi Baldwin. 
Benj. E. Hopkins, 


Ammi Baldwin, cashier. 
Benj'n E. 1 
A Ass’t cash.” 


ss’t cashier. 


Q. You may explain, Mr. Orr, in passing, why it is that 
37 this letter is pasted on a piece of brown paper, to which it is 
attached. 

A. It is a leaf of our signature book. It is our regular form 
which we always send to our correspondents to secure signatures 
and authorization. 

Q. You paste them into a book and preserve them in that way ? 

A. Yes, sir; uniformly. © 

Q. I will now ask you, Mr. Orr, what the condition of the account 
of C. J. Kershaw & Co. would have been upon the night of the 14th 
of June if the grain collateral held by the bank at that time had 


been closed out at the market value of the day and the proceeds 


credited to the account of C. J. Kershaw & Co.? | 
A. On the market on the evening of the 14th of June, as near as 
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I can figure it, it would have been about $555,000 credit to C. J. 
Kershaw & Co. if all the grain had been sold out. 

Q. What was the market value of wheat at the close of the mar- 
ket on the 14th of June? 


A. . 241. 

Q. iat wheat which the bank held as collateral, if it had all been 
sold out at that price at that time would have realized how much ? 

A. $517,785. 

Q. How much corn did the bank hold ? 

A. 5,028 bushels. 

Q. Number 2 corn; what was the market value? 

A. 37 cents. 

Q. That would have realized how much? 

A. $1,859. 

Q. The wheat which was out on trust receipt, as previously stated, 
would have realized how much ? 

A. $25,250. 

Q. Making a total of how much? 

A. $544,894. 

Q. Then if the notes for $280,000 had been paid from the pro- 
ceeds of that collateral that would have left how much? 

A. $264,894. 

Q. Upon the ledger there was a credit balance to Kershaw & Co. 
of how much 
A. $11,401. 

Q. Adding that to the $264,894 makes how much? 

A. $276,295. 
38 Q. From which there was a check to be paid o. 
A. $256,878. 

Q. Leaving a credit balance of how much ? 

A. Leaving a credit surplus of security of $19,417. 

Q. That is to say, if the bank could have closed its account with 
C. J. Kershaw & Co. at the close of business on the night of June 
14th and realized upon the collateral in its hands at the market 
value there would have been a credit balance of how much ? 

A. $19,417. 

Q. Against that credit balance is there anything which you have 
not mentioned which would have to be charged ? 

A. Yes; there is the storage on the grain receipts which were in 
our possession. I cannot figure out how much they were, but 
which that would more than cover, I believe; considerably more 
than cover. 

Q. That is to say, the credit balance of $19,000 would more than 
pay the storage charges? 

A. I believeso, by quite a.considerable amount. 

Q. But, as I understand, subsequently to that time, in conse- 
quence of the failure upon the 15th and the decline in the market, 
an item of $9,101 has come in from London. Is that correct? 

A. That is correct. 

Q. And an item of a larger amount from McIntyre and Ward- 
well. Is that correct? 
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A. That is correct. 
-Q. How much would that last item be—about $8,000 ? 
A. Somewhere about that. 
Q. And also there has been made chargeable against this account 
the judgment which you have previously mentioned ? 
A. 810,400; in that neighborhood. 


It is stipulated by counsel that the offer in evidence of two drafts 
for $100,000 each includes the notices of protest attached to said draft ; 
and it is stipulated also that the notices of protest need not be copied 


into the deposition. 


Q. Mr. Orr, will you please look at this letter of advice and ex- 


plain the bieroglyphic which is written through that part of the 
letter of advice printed with the type- writer? 
A. That is my initial. 
39 Q. Put on there for what purpose? 
A. To show that I had completed the transaction by making 


the entry. 


Cross-examination by Mr. K1TtREDGE: 


Q. Mr. Orr, in the American Exchange Bank, of which you are, 
as I understand, the assistant cashier from its organization — if I 
am mistaken in that please correct me—— 

A. I was not assistant cashier from its organization. 

Q. Please state if you were connected with it from its organization 
and in what capacities. 

A. I was connected with it from its organization, in different capaci- 
ties until appointed assistant cashier at the last annual meeting. 

Q. What was the date of the organization and what was your 
position, and what were your duties in the year 1886? 

A. The date of the organization was on May 5, 1 think it was, 
1886. My duties were then discounter; J was discount clerk. 

Q. Did you discharge the duties of assistant eashier any time in 
1886 ? 

A. Yes, sir; I did discharge the duties of assistant cashier. 

Q. What business was C. J. Kershaw & Co. engaged in when they 
commenced depositing in your bank? 

A. Grain and commission business. 

Q. Who had charge of the books in whicli the accounts of C. J. 
Kershaw & Co. were kept? | | 

A. The book-keeper. 7 

Q. What is his name? 

A. Mr. England. Mr. England had, I guess, all the time. 

Q. Who had charge of the correspondence of the bank in 1886? 

A. I cannot recall that now, but I think I took charge of the 
special correspondence myself. The routine correspondence was in 
charge of Mr. Hankey, I guess. 

Q. The special correspondence would include what? 

A. When I say special correspondence I don’t mean all the special 
correspondence of the bank, but such as would come within the 
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assistant cashier’s duties—which would refer to any particular busi- 
ness of the bank. 

40 Q. The routine correspondence would be the acknowledg- 
ment of receipts and advice of credits ? 

A. Yes, sir. 

Q. — the other correspondence you call the special correspond- 
ence 

A. Yes, sir, which would refer to correspondence in regard to 
opening accounts or country business. 

Q. Business other than routine business ? 

A. Business other than routine business. 

Q. The bank kept copies of its correspondence ? 

A. It did. ' 

Q. Both by letter and by telegram ? 

A. . letter and by telegram. 

Q. Were you present in the bank on the morning of June 15th, 
1887; and, if so, what hour did you arrive there? 

A. June 15th, 1887, I arrived probably about 8 o’clock. I don’t 
know — the hour; eight or half past eight; eight o’clock, I guess. 

Q. Who had charge of the special correspondence of the bank in 
the year 18877 

A. I had. 

Q. And it is true that the correspondence of that year the bank 
kept copies of? 

A. Yes, sir. 

Q. And it preserves the originals of letters received and tele- 
grams ? 

A. It does; yes, sir. 

Q. You say that on the 15th of June you arrived in the bank at 
ahout half past eight? 

A. Eight or half past eight. I cannot recall just the exact time. 

Q. In your testimony you have spoken of a credit of $399,200 made 
upon the two drafts and what is called the letter of advice that had 
been put in evidence. When did you first see them and who handed 
them to you or who showed them to you? 

A. Probably a few minutes before 10 o’clock, I think, was the first 
— I saw them. They were handed to me by the cashier, A. L. 

war. 

. Where were you when they were handed to you? 

A. I was at my desk. 
41 Q. You were not present.when they were received by the 
bank, then? 

A. I was not present when they were received by the bank. 

Who was the paying teller? 

A. Mr. Redpath. 

Q. You spoke of a check presented by Rosenfeld & Co. that was 
not paid. At what time in the day was that presented, if you were 
present ? 

A. It was not presented to me, although I knew of its presentation 
at the time. It wasjpresented about between the hours of 10 and 11 
a when I don’t know. 


—— a NN LL LLL AALS 


— — — — —ͤ—ñ .—— — 


—— — — — — 


26 DAVID ARMSTRONG, RECEIVER, 4&C., vs. 


Q. Who was the president of the bank at that time? 

A. On the 15th of June? 

Q. Yes. - 

A. D. W. Irwin. , 

Q. How long had Mr. Irwin been the president ? 

A. From its organization. 

Q. Was Mr. Irwin in any other business ? 

He was a member of the firm of Irwin, Green & Co., who were 
engaged in the grain and commission business. | 

Q. Did Irwin, Green & Co. keep their accounts in the American Aly 
Exchange National Bank ? | 

A. They kept an account there, while they had accounts in sev- 
eral of the banks in the city. 

Q. Had they kept an account in the American Exchange Bank 
from the date of its organization ? 

A. Yes; I believe they did. 

Q. Where was the bank—what street and number? 

A. 185 Dearborn street. 

Q. Where was Irwin, Green & Co.’s place of business ? 

A. I think it was in the Rialto building, which is on Pacific 
avenue. ) 

Q. What distance from the bank ? 

A. I should say about six or seven blocks. 

Q. And where was C. J. Kershaw & Co.’s place of business? 

A. In the same neighborhood ; about the same distance. : 

Q. Do vou mean the same neighborhood as Irwin, Green & Co.? 7 

A. The same neighborhood as Irwin, Green & Co.; yes. | 

42 Q. You speak of C. J. Kershaw & Co. having suspended 1 

puy ment on the 15th of June. Did they make an assign- 
ment? 

A. Not that i know of. 

Q. The account with C. J. Kershaw & Co., in reference to which 
you have testified, was it ever rendered to C. J. Kershaw & Co.? 

A. It was. 

Q. At what date? 

A. I can’t say as to that, but somewhere about the 15th, 16th, or 
17th ; one of those days. 

Q. Of what month ? 

A. June, 1887. 

Q. To whom was it delivered ? 

A. To their book-keeper, Mr. Wheeler. 

. I notice in pencil upon the notes marked “ Exhibit J,” “ Ex- 
hibit 3,” “ Exhibit 4,” “ Exhibit 5” the word “ paid” written across 
the figures at the top of the note; will you tell me in whose hand- 
writing it is, and when it was written there ? 

A. I cannot say positively as to whose handwriting it is; it would 
be written there at the time these were paid, which were paid from } 
the proceeds of sales of this grain, which is shown in the statement; 
they were marked paid“ some time after the 15th of June. 

Q. You don’t know in whose handwriting it is? 

A. No; I cannot say. , * 
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Q. You spoke of a suit brought by Mr. Weare; do you know the 
initials of that gentleman ? 

A. P. B., I think. 

Q. Mr. Orr, I shall want you to bring the correspondence of the 
bank with the Fidelity Bank of Cincinnati from the Ist of Febru- 
ary, 1887, up to the 20th of June, 1887, including the telegraphic 
messages and including the letters received from the bank. 


(Recess to 2 o’clock p. m.) 


Q. Have you got the letters and telegrams of the Fidelity Bank ? 
A. Yes, sir; I have. 
Q. Will you please let me see them? (Witness produces letters.) 
Q. I have a letter dated April 28th, 1887, which you pro- 
43 duee, in which the Fidelity Bank advises you that they hand 
you their private telegraphic key for uses between the two 
banks. I wish to ask if you have the key? 
A. I have. 
Q. Produce it. 
A. (Witness produces paper.) 


Counsel for defendant offered in evidence said letter and key, and 
the same were marked, respectively, Exhibits “11” and “12.” Said 
letter (Exhibit “ 11”) is as follows: 


“Cincinnati, April 28th, 1887. 


- Dewar, Esq., c’r American Exchange Nat. Bank, Chicago, 
8. 


Dear Sir: Herewith we hand you our private telegraphic key. 
for use between our two banks. Please close each telegram by using 
one of the written words indicating the date of the month, in clos- 
ing, before signing it. This will be an additional evidence of gen- 


uineness. Please acknowledge receipt, and oblige, 
Resp’y yours, AMMI BALDWIN, C’r.” 


Q. I should like to see your letter of the 15th of March, 1887. 
A. (Witness indicates letter in letter-press book.) 
Q. Whose handwriting is that letter in? 


A. It is in mine. 
. I shall be glad if you will read that letter. 


ae “Marcu 16, 1887. 
Ammi Baldwin, Esq., cashier, Cincinnati: 


I wired you this morning to deposit $20,000 with the Cincinnati 
National, in place of the amount mentioned in ours of yesterday. 
On the eve of opening, in -\pril last, we corresponded, with a view 
to reciprocating, but for some reason you did not reply. Your late 
circular indicates there may have been a misunderstanding, and on 
the suggestion of Mr. Kershaw, who has written his personal ac- 
quaintance, Mr. Hopkins of your bank, we now correspond, with a 
view to business. Our business with your city is much larger than 
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our present connection can return, and we have constantly to 
44 sell Cincinnati exchange. We propose to extend our con- 

nection, and will be pleased to know that you are open to 
reciprocate with us. Awaiting your reply, 


Yours truly, A. L. DEWAR, Cashier.” 
Q. Have None with you your account with Kershaw & Co. for the 
r* ebruary, March, April, and May? 
A. I have. 


Q. Have you any other books in which there is any record of tlie 
transaction of Kershaw & Co., or payments on their account? 

A. No, sir; I have not. : 

Q. Are these the original entries made at the dates respectively ? 

A. Those are the original entries. 

Q. Mr. Orr, when you sent the account to Kershaw & Co. on the 
16th or 17th of June, or at any date after the 15th of June to them, 
did you return their checks to them, or does your bank still hold 
them? ‘ 

A. I think we returned them to Kershaw & Co. 

Q. At that time? 

A. Yes, sir. : 

Q. Do you know whether Kershaw & Co. had a receiver appointed 
and who he was and when he was appointed ? 

A. I believe Mr. P. B. Weare was appointed. I cannot say posi- 
tively what date. 


It is admitted by counsel for plaintiff that Mr. Weare was ap- 
pointed on June 20. 


Q. I want to know whether you returned these checks to Kershaw 
& Co. or to Mr. Weare as receiver. 

A. I cannot tell; they were handed to the book-keeper of the firm 
of C. J. Kershaw & Co., who was afterwards in the office of Weare 

Q. What is his name? 

A. Mr. Wheeler. 3 

Q. Whether he was book-keeper for Kershaw & Co. or the receiver, 
you don’t know ? 

A. I don’t remember which. 

_ Q. Isthere any means on the books of the bank of determin- 
45 ing the dates of checks paid for Kershaw & Co., and in whose 
favor were they drawn ? 

A. There is nothing; there is no record ; the date paid is shown, 
and that is all. 

Q. Is there any means in the books of the bank of determining 
what credits to Kershaw & Co.’s account arose from checks on the 
Fidelity Bank of Cincinnati ? 

A. Yes, sir; there is; the statement of account I used in the Cin- 
cinuati case showed all those particulars, but not all particulars— 
that is, the statement of account given down there. ; 

Q. Given the Government ? 
A. Yes; they asked for a transcript. 
Have you got a copy of that statement of account? 
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A. I haven’t got a copy of that statement of account, because they 
didn’t “give me back the original. 

What do you make it from on your books? Where is the 
connection on your books showing what 

A. Our ledger contains simply the total debits and credits of the 
day, and then for the particulars we have got to go back to the 
particulars book to see whether they were outgoing items or incom- 
ing items and find from that what they consisted of. 

Q. Will the particulars book show? 

A. They would show all the outgoing items. They will not show 
all the incoming items, because the incoming items will be credited 
from their letter as being letter of such and such a date. 

Q. You are speaking of the bank’s account now? 

A. Yes, sir. 

Q. And you say your book will show the outgoing items of the 
Fidelity’s account? 

A. Yes; items we sent to the Fidelity—items we sent down to 
them to collect or pay if they were checks on themselves; if they 
were we would send them forward to them to credit our account 
with the proceeds. 

For instance, on the 28th of April, 1887, I find a letter of 
advice addressed to Mr. Dewar: “ We credit your account with | 
$25,000, received from Wilshire, Eckert & Co. for the use of C: J. 

Kershaw & Co.” | 
46 A. It will be debited to the account of the Fidelity National 
Bank and credited to the account of C. J. Kershaw & Co. 

Q. What I wish to ask is if the books will show independently of 
this letter of advice the entry of that transaction. 

A. Yes, sir. 

Q. And will show where the money came from and to whom it 
was credited ? 

A. Yes, sir; it will show all. 


Counsel for defendant offered in evidence said letter, dated April 
28th, 1887, and the same is marked Exhibit “13,” and is as follows: 


“The Fidelity National Bank. 


CINCINNATI, April 28th, 1887. 


A. L. Dewar, Ksq., cashier American Exchg. Nat., Chicago, Ills. 

Deak Sir: We credit your account twenty-five thousand dollars, 
received from Wilshire, Eckert & Co. for the use of C. J. Kershaw 
& Co 


Respectfully yours, 
$25,000. AMI BALDWIN, Cashier.” 


On the margin: “ Letter of advice.” 
Written across the face: Same telegraphed this date.” 


Q. Did Mr. Wilshire or Wilshire, Eckert & Co. have any account 
with your bank? 
A. No, sir. 
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Q. Were you acquainted with Mr. Wilshire at that time? 

A. No, sir. 

Q. On April 29th I find a similar letter of advice, which is marked 
Exhibit “14,” and which I offer in evidence: 


“The Fidelity National Bank. 
CINCINNATI, April 29th, 1887. 


A. L. Dewar, Esq., cashier American Exchg. Nat. B’k, Chicago, IIIs. 
Dear Sir: We credit your account twenty-five thousand 
47 dollars, received from Wilshire, Eckert & Co. for the use of. 
C. J. Kershaw & Co. 
Respectfully yours, | 
$25,000. | AMMI BALDWIN, Cashier.” 


On the margin: “ Letter of advice.” 
Across the face: “Same telegraphed you this date under our spe- 
cial telegraphic code.” 


Q. The red ink endorsement on these letters is on them when re- 
ceived by you, is it not? 

A. Yes, sir. 

Q. On April 30th I find a similar letter, which I offer in evidence, 
marked Exhibit “ 15.” 


Said letter is as follows: 


“The Fidelity National Bank. 


CrncinnaTI, April 30th, 1887. 
A. L. Dewar, Esq., cashier, Chicago, IIls. 

Dear Sir: We credit your account one hundred thousand dol- 
Jars, received from Wilshire, Eckert & Co. for the use of C. J. Ker- 
shaw & Co. 

Respectfully yours, 
$100,000. AMMI BALDWIN, Cushier.” 


On the margin: “ Letter of advice.” 
Across the fuce: “ Same telegraphed you this date.” 


Counsel for defendant also offered in evidence letter dated April 
‘28th, 1887, marked Exhibit 16,” which is as follows: 


“The Fidelity National Bunk. 


CINCINNATI, Ap’l 28th, 1887. 
A. L. Dewar, Esq., cashier American Ex. Nat'l B’k, Chicago, IIIs. 
Dear Sir: We credit your account one hundred and three thou- 
sand dollars, received from C. J. Kershaw & Co., $50,000 wired, 
$53,000 wired, for the use of C. J. Kershaw & Co. 
Respectfully yours, 
$103,000. E. L. HARPER, V. P.” 
On the margin: “ Letter of advice.” 
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48 Q. I show you a telegram dated, as I understand, April 29, 
1887. I want you to say if that is the correct date, and 

please translate it from the key if you can. (Said telegram being 
marked Exhibit “ 17.”) 

A. “April 29. Wilshire, Eckert & Co. deposits to your credit for 
the use.of C. J. Kershaw & Co. $25,000.” 

. I show you a telegram dated March 30 (inarked Exhibit“ 18”). 
Please translate. 

A. “ Wilshire, Eckert & Co. deposits to your credit for the use of 
C. J. Kershaw & Co. $100,000.” 

Q. I show you telegram of April 28th, 1887; that is not in cipher, 
believe; it was received as it is. 


Said telegram, Exhibit “19,” is as follows: 


To American Ex. Nat. Bank: 4-28. 
Kershaw and Company have placed to your credit fifty thousand 


dollars. 
FIDELITY NATIONAL BANK.” 


A. It was received as it is. 
-Q. 1 show you a telegram. I wish you to state the date when it 
was received. (Exhibit “ 20.”) 


“ CINCINNATI, O., 28. 
To American Ex. Nat. Bank: 
Kershaw & Co. have placed to your credit fifty-three thousand 


additional. | 
FIDELITY NAT. BANK.” 


A. I cannot state that. : 

Q. Is there nothing upon it that indicates the date to you ? 

A. Nothing—April 28th. 3 

Q. There is a telegram I would like to have you give the date of. 
A. April 28th. 


Said telegram is marked Exhibit “21,” and is as follows: 


“ CNCINN ATI, O., 28. 
To Am'n Ex. Nat. B'k: 


Wilshire, Eckert & Co. deposit with us for your credit, use C. J. 


Kershaw and Co., twenty-five thousand dollars. 
ü FIDELITY N. BANK.” 


49 Q. I will ask you from the books of account to indicate the 
amount oi money placed in the bank in the manner indicated 
by the telegrams and letters to the credit of Kershaw & Co. from 
Fidelity National Bank between the Ist of May and the 15th of 
une. 
A. I would not be able to indicate that without an hour’s time. 
Q. I will trouble you to show me the next letter of yours to the 
Fidelity National Bank after the one which you have read. 
A. (Witness indicates letter in letter-press book.) 
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The further eross- examination of said witness was then adjourned 
to the offices of the American Exchange National Bank, Wednesday, 
January 25th, at 9 o'clock a. m. 
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WEDNESDAY, January 25th, 1888. 
Parties met pursuant to adjournment at 9 o’clock a. m. 


The cross-examination of Mr. Orr was resumed by Mr. KITTREDGE 
as follows: 


Q. Mr. Orr, I asked you last night if you would make a state- 
ment of the amount placed by your bank to the credit of C. J. Ker- 
shaw & Co. between the first of May and the 15th of June by checks 
and drafts or otherwise from the Fidelity Bank. ; 

A. I have got a list of all the charges made to the Fidelity Na- 
tional Bank and credited to C. J. Kershaw & Co., and I have also a 
list of the one or two items that went through the Cincinnati Na- 
tional Bank on the Fidelity National Bank and were credited to 
C. J. Kershaw & Co.; April 28th, telegram of deposit made by C. J. 
Kershaw & Co., $50,000; telegram of deposit made by Wilshire, 
Eckert & Co. for account C. J. Kershaw & Co., $25,000; telegram of 
deposit made by C. J. Kershaw & Co., $53,000; April 29th, telegram 
of deposit made by Wilshire, Eckert & Co. for account of C. J. Ker- 
shaw & Co., $25,000; April 30th, C. J. Kershaw & Co. on the 
Fidelity, draft, $50,000; May 2nd, telegram of deposit by Wilshire, 

Eckert & Co. for account C. J. Kershaw & Co., $100,000 ; 
50 June Ist, C. J. Kershaw & Co. on the Fidelity, $50,000; June 

3rd, C. J. Kershaw & Cu. on the Fidelity, $75,000; June 13th, 
Wilshire, Eckert & Co. on the Fidelity, endorsed by C. J. Kershaw 
& Co., 890,000; 15th, letter of advice of deposit by Wilshire, Eckert 
& Co. for use of C. J. Kershaw & Co., dated June 14th, $200,000. 
There was an item of the 17th of March, before we opened an ac- 
count with the Fidelity National Bank, which was sent to them for 
collection, and instructions to deposit the amount with the Cincin- 
nati National Bank. It was a draft of C. J. Kershaw & Co. on the 
Fidelity, $45,000. The instructions were afterwards changed by 
wire to deposit $20,000 of it with the Cincinnati National and credit 
our account with $25,000. 

Q. These items given, I understand, are the advices or drafts from 
the Fidelity Bank. Did Kershaw & Co. have other considerable 
sums in the meantime placed to their credit in your bank, and do 
your books show what the deposits were? 

A. Our books show all the deposits. They do not show the particu- 
lars. It is not usual. Our advice tickets are subdivided into three 
columns with printed headings. 

Q. Take the 14th of June. You mentioned yesterday four de- 
posits to the credit of Kershaw & Co. on that date, amounting to 
about $360,000. Do your books show or have you any means of 
knowing what those credits consisted of, especially the three larger 
items of $71,928, $93,267, and $94,053? 

A. The first one, $71,928, were two drafts drawn against grain 
shipped to New York; one draft for $48,000, another draft for 
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$24,000. The other deposits were city checks. What they were I 
don’t know now, and could not tell without tracing up through the 
clearing-house. 

Q. Can you tell me what credits in like manner went to the credit 
of the account of Irwin, Green & Co. by checks or drafts from the 
Fidelity Bank? 

A. April 30th, Irwin, Green & Co., on the Fidelity, $67,037.50 ; 
May 18th, Irwin, Green & Co., on the Fidelity, $100,000; on the 

20th, a hundred thousand ; on the 24th, $70,000; on the 28th, 
51 $63,343.75; on the 13th of June, $70,000. There was an item 

sent to the Cincinnati National Bank on the 14th of June, 
credited to Irwin, Green & Co., which has not been paid, of course, 
$217,962.50. 

Q. Mr. Orr, you kindly brought me letters yesterday between 
vour bank and the Fidelity, and telegrams. I think you can do 
what I want quicker than I can, and I shall be obliged if you will 
take the correspondence for the month of June and give the. notary 
the letters and telegrams in the order in which they were sent and 
received by both parties. Where the telegrams are in cipher be 
kind enough to give the cipher and make the translation. 

A. The first telegram (Exhibit “ 22”) appears to be on the 13th 
of June. It reads: “Fidelity National Bank, Cincinnati, Ohio. 
Alps to-morrow zebra we send zebra yellow to-night. Jet. (Signed) 
American National Bank.” The translation is: “At what rates will 
you remit New York Exchange to-morrow, one hundred thousand ? 
We send one hundred and seventy-five thousand to-night. Thir- 
teenth. (Signed) American Exchange National Bank.” They re- 
plied on the 14th (Exhibit 23”), addressed to “American Ex- 
change National Bank,” dated Cincinnati, Ohio. Can furnish 
zebra New York at twenty-five cents premium. (Signed) Fidelit 
National Bank.” Which, being translated, means: “Can furnish 
hundred thousand New York at twenty-five cents premium.” 

On the 14th of June (Exhibit “ 24”), addressed to Fidelity Na- 
tional Bank, Cincinnati, Ohio: “Infer from your wire reading, 
‘Can furnish zebra New York at twenty-five cents premium, that 
Bunsby game Italy necessary for us to know fate certain.’ Reply. 
(Signed) American Exchange National Bank.” That means: In- 
fer from your wire reading, ‘Can furnish hundred thousand New 
York at twenty-five cents premium, that ninety thousand dollars — 
it has been paid.’ Necessary for us to know fate certain. Reply.” 

Q. What does ninety thousand refer to in that despatch ? 

52 A. The evening before the $90,000 draft, which is listed 

among those I have already given you as one of C. J. Ker- 

shaw & Company’s deposits, was sent down for collection, with in- 

structions to wire us of payment. The draft was one 1 by 

C. J. Kershaw on the night of the 13th, drawn by C. J. Kershaw & 

Co. on the Fidelity National Bank, and our letter contained in- 

structions to wire us the fate of the item. This despatch related to 
that draft. 7 

(Exhibit “25.”) “Cincinnati, 14th of June,” addressed to the 
WW — National Bank. Yes.” (Signed) Fidelity 
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National Bank.” Before receiving these two telegrams we had wired 
the Fidelity National Bank in reference to this last item the follow- 
ing telegram, which was dated the 14th of June (Exhibit “ 26”), ad- 
dressed to the Fidelity National Bank, Cincinnati: “ Why do you 
not wire in reply to instructions in our yesterday’s letter? (Signed) 
American Exchange National Bank.” To which they replied by 
telegraph on the 14th (Exhibit “ 27 ”), addressed to the American 
Exchange National Bunk: Checks enclosed yesterday all paid. 
(Signed) Fidelity National Bank.” There is another reply came 
from them by telegraph, June 14th, addressed to the American Ex- 
change National Bank (Exhibit 28”): “ Bunsby has been paid. 
(Signed) Fidelity National Bank.” The translation is, “ Ninety has 
been paid.” That telegram refers tothe same item, and is evidently 
the one they intended in reply to our request in the letter in which 
the item was enclosed. 

On the 14th of June a telegram dated Chicago (Exhibit 29”), 
addressed to the Fidelity National Bank, Cincinnati: “ Race zebra 
clearing-house currency or gold. Jib. (Signed) American Ex- 
chage National Bank.” The translation is: “ Remit at once hun- 
dred thousand clearing-house currency or gold. Fourteenth.” — 

We sent a telegram (Exhibit “ 30”) on the 14th of June addressed 
to the. Fidelity National Bank, Cincinnati, Ohio: “ Has beard zebra 
been placed with you for J.C. K. and Co.? Jib. Answer quick. 

(Signed) American Exchange National Bank.” The transla- 
53 tion is: Has two hundred thousand been placed with you 
for C. J. K. & Co.? Fourteenth. Answer quick.” 

They replied in a telegram (Exhibit “ 310 dated the 14th of June, 
addressed to the American Exchange National Bank: Not yet 
made. (Signed) Fidelity National Bank.” Telegram (Exhibit “ 32”) 
dated Cincinnati, Ohio, 14th of June, 1887, addressed to American 
Exchange National Bank: Joseph Wilshire will be at your bank 
to-morrow morning with six zebras to make his trade with Kershaw 
and others good if they are protected until he arrives. Jib. (Signed) 
Fidelity National Bank.” The translation is: Joseph Wilshire 
will be at your bank to-morrow morning with six hundred thousand 
dollars to make his trade with Kershaw and others good, if they are 
— until he arrives. Fourteenth. (Signed) Fidelity National 

ank.“ Telegram (Exhibit “33”) dated Chicago, 14 June, 1887, 
addressed to the Fidelity National Bank, Cincinnati, Ohio, in reply 
to the last message: “ If Wilshire is here to-morrow morning with 
six zebra currency the deal will be safe. Answer quick. (Signed) 
American Exchange National Bank.” The translation is: If Wil- 
shire is here to-morrow morning with six hundred thousand cur- 
rency the deal will be safe. Answer quick. (Signed) American 
Exchange National Bank.” Telegram (Exhibit “ 34”) duted Cin- 
cinnati, Ohio, 14th June, addressed to the American Exchange 
National Bank, Chicago, reading: “ Wilshire will be there on the 
morning train. (Signed) Fidelity National Bank.” Telegram (Ex- 
hibit “35”) dated 14th June, Cincinnati, Ohio, addressed to the 
American Exchange National Bank, Chicago, reading: “ Have 
already wired you that he will be there with six zebra in the morn- 
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ing. (Signed) Fidelity National Bank.” Translation: “ Have al- 
ready wired you that he will be there with six hundred thousand 
in the morning. (Signed) Fidelity National Bank.” Telegram 
(Exhibit 36”) dated Chicago, 15th June, addressed to the 
54 Fidelity National Bank of Cincinnati, Ohio: “ Your draft on 
„New York, number sixteen four twelve, delivered us this 
morning, is made payable to our order. Why was this done, and is 
the amount charged against us or is it intended for use of W. as he 
may direct? Answer quick. (Signed) American Exchange Na- 
tional Bank.” 

Telegram (Exhibit “ 37”) dated 15th June, Cincinnati, Ohio, ad- 
dressed to the American Exchange National Bank: 

„We want number sixteen four twelve to apply on See p. 76. 
your account and have wired parties. Please send See 72. 

all drafts to us and order Cincinnati National to de- Swift’s b. 48. 
liver oneto-day. Party that controls special account 

out of city. Answer. (Signed) Fidelity National Bank.” 

Telegram (Exhibit “ 38”) dated Cincinnati, Ohio, 15th June, ad- 
— to American Exchange National Bank: Hoyt seventy-one 
fifty in yours of fourteenth instant is now paid. (Signed) Fidelity 
National Bank.” 

Telegram (Exhibit “ 39”) dated 15th June, 1887, addressed Fidel- 
ity National Bank, Cincinnati, Ohio: “Selzer such amount as you 
can tryst your having done so. Jiffy. (Signed) American Exchange 
National Bank.” hich is, translated, “Send by express such 
amount as you can. Telegraph immediately your having done so. 
Fifteenth.” 7 

Telegram (Exhibit “40”) dated June 14th, 1887, addressed Fidelity 
National Bank, Cincinnati, Ohio: Have instructed Cincinnati to 
hold draft and present to-morrow. Rush quick.” 

On the 15th of June, 1887, telegram (Exhibit “ 41 ”) addressed to 
the Fidelity National Bank, Cincinnati, Ohio: “ We have no reply 
to message of this morning. Selzer such amount of the beard zebra 
— advice of the fourteenth as you can tryst — having done so. 

iffy.“ The translation is: We have no rep y to message of this 
morning. Send by express such amount of the two hundred thou- 
sand your advice of the fourteenth as you can. Telegraph immedi- 
ately your having done so. Fifteenth.” 
Now take the letters. 
55 (Witness produces letters marked Exhibits “ 41,” “ 42,” and 
“43.” which are as follows: 


Exuisit 41.“ 
The Fidelity National Bank. 


CINCINNATI, June 14th, 1887. 
American Exchange Nat. Bank, Chicago, IIlinois. 
Dear SIR: Enclosed I hand you my draft for No. 16410, for 
$50,000.00, on Chemical Nat. B’k, N. Y., for account of Fidelity Nat. 


Bank, Cincinnati, Ohio, whom please advise. 
Respectfully yours, AMMI BALDWIN, Cashier. 
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Exarsit “ 42.” 


The Fidelity National Bank. 


CINIxXNATI, June 14th, 1887. 


* Dewar, Esq., cashier American Exchange Nat. B'k, Chicago, 
8. 


Dear SIR: I have received your favor of teleg’m this inst.; as 
stated therein, $50,000 currency we send you per Adams Express 
and chg. — acc. : 

Entered for collection. 


Respectfully yours, AMMI BALDWIN, Cashier. 


Exarsit 43.“ 


The Fidelity National Bank. 


CINCINNATI, June 14th, 1887. 
American Exchange National Bank, Chicago, Illinois. 


GENTLEMEN: We received your order for $100,000.00 late this even- 

ing. We send herewith $50,000.00 New York Exchange 

56 and $50,000 currency. Cincinnati banks do not have clear- 
ing-house currency. They pay in silver or anything. 


pectfully yours, E. L. HARPER, V. P. 
Witness produced letter-press book and read the following letter 
therefrom (Exhibit 444 ): 
CH AO, June 13th, 1887. 


(on the printed heading of the American Exchange National Bank) 


„Fidelity National Bank, Cincinnati, Ohio. 
We enclose herewith for collection items as under noted. 


Yours truly, A. L. DEWAR, Cashier. 
Selves, wire — . $70,000 00 
// d RN 8 40 

JJ ͤͤ.t . TO MO NE TTS SOC f 97 00 


Owensborough, Ky. No protest and exchange —ä— 
Owensborough, Ky. No protest and exchange — 
Macy. No protest, Nashville 175 
, 90,000 
Charleston, West Virginia 3 
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Exarsit “ 45.” 


Fidelity National Bank, Cincinnati, Ohio. 


Cuicaco, 14th June, 1887. 
We enclose herewith for collection items as under note. 
Yours truly, A. L. DEWAR, Cashier. 


57 “C.J. Kershaw on you, $200,000; wire payment promptly.” 


This letter was never sent. , 

Q. Please state why it was not sent. 

A. The draft was made by C. J. Kershaw & Co. in anticipation 
of a deposit which they expected to be made to their eredit in Cin- 
cinnati on the 14th of June, and is referred to in the telegram already 
put in under date of the 14th of June, and is represented by the 

etter of advice dated the 14th of June and deposited with us on 
the morning of the 15th of June. } 

Letter (Exhibit “46”), dated June 14th, 1887, addressed to the 
Fidelity National Bank, Cincinnati, Ohio, reading : 


“ We enclose herewith for collection items as under noted. 
A. L. DEWAR, Cashier. 


360. J. W. Hoyt, $7,150. No protest. Wire fate.” 
Letter (Exhibit “ 47”), dated 15th of June, 1887, addressed to the 
Fidelity National Bank, Cincinnati, reading: 


“GENTLEMEN: We debit your account $200,000, as per your letter 
of the 14th instant. 
Yours truly, A. L. DEWAR, Cashier.” 


Q. What letter of the 14th instant does that refer to? 
A. The letter of advice marked Exhibit “6.” 
June 16th, 1887 (Exhibit “ 48”): 


= Baldwin, Esq., cashier Fidelity National Bank, Cincinnati, 
io. 


Dear Sir: This will be presented to you in person by our attor- 
ney, Mr. W. H. Swift, who visits Cincinnati in our interest,and who 
is fully authorized to act for us. We trust your consultations 
may result satisfactorily, and we unreservedly ges Mr. . 

r 


Swift’s action in our behalf. A specimen of Mr. Swift's sig- 
nature is attached. 
Yours truly, A. L. DEWAR, Cashier.” 


Q 1 what transaction does that letter and the visit of Mr. Swift 
relate ; 
A. There was a draft of Irwin, Green & Co. sent down to the Cin- 


‘cinnati National Bank for collection. The Fidelity refused pay- 


ment of it, and on our learning that they had refused payment of 
it — Swift went down in our interest. That is the way I under- 
stand it. 
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Letter dated Cincinnati, June 15, 1887 (Exhibit “ 49”): 


„American Exchange National Bank, Chicago, Illinois. 


GENTLEMEN: We charge your account $100,000 New York ex- 
change to your order sent you by a to-duy. 
Respectfully yours, L. HARPER, V. P.“ 


Q. In that connection will you please give me the correspondence 
with the Cincinnati National Bank with reference to that trans- 
action ? 

A. With reference to which transaction? 

Q. The transaction referred to as being a draft of Irwin, Green & 
Co.? 

A. This is the original letter in which it was sent (referring to 
letter-press copy book). It is dated the 14th of June, 1887, addressed 
Cincinnati National Bank, Cincinnati, Ohio, reading: 


“ We enclose herewith collection items as undernoted. 


Yours truly, : A. L. DEWAR, Cashier. 
No. 350. Fidelity. Wire fate promptly. $217,862.50.” 


There were several other items in this letter, making an aggregate 
of $219,385.14. - 

59 This is the first telegram we received from the Cincinnati 
National Bank (Exhibit “ 50”): 


CINCINNATI, O., 15. 
American Exchange Nat’l Bank: 


Fidelity.savs check not good yet; parties have not made deposit ; 
will advise us as soon as made. Wire us your instructions, John. 
EDGAR STARK, Cashier. 


In the meantime we had sent a message, dated the 15th of June, 
addressed to the Cincinnati National Bauk of Cincinnati, Ohio (Ex- 
hibit “ 51”), saying: 


“Wire immediately, as requested in ours yesterday. American 
Exchange National Bank.” 


We also sent on the 15th the following telegram (Exhibit “52”, 
dated the 14th of June, 1887, addressed to Cincinnati National Bank, 
Cincinnati, Ohio. It was dated the 14th by mistake: “Our customer 

has Fidelity letter of advice. Party who made deposit is here and 
confirms. Present again and protest if not paid. Hold for further 


— Wire us. (Signed) American Exchange National 
nk. 


Q. Who was the party making the deposit ? 
. A. J. W. Hoyt, I believe. Our customer advised us the party was 
ere. a 
7 — 2 the — ? 
. Irwin, Green The next telegram we received from th 
is dated June 15th and is as follows (Exhibit “ 53”): E 
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Crncinnatt, O., June 15. 
(Received at Palmer House 12.34 p. —., 6, 15, 1887.) 


To American Exchange National Bank: 
We wired you at 10.25 that check is not good; have presented 


again and refused; say no money on deposit. Instruct us further. 
* , , N 25 ED. STARK, Cash’. 


60 On the 15th of June we sent a telegram dated the 14th of 
June—dated the 14th by mistake—addressed to the Cincin- 
nati National Bank, Cincinnati, Ohio (Exhibit 54”): 


“Hold draft and present to-morrow. Rush. John.” (That is 
their test word.) Signed American Exchange National Bank. 


Our telegram book shows a copy of a message under date of the 
16th of June, 1887, addressed to the Cincinnati National Bank, Cin- 
cinnati, Ohio, reading: 


Hold draft and present to-morrow. Rush. John.” Signed 
American Exchange National Bank. (Exhibit “ 55.”) 


I don’t know that this telegram was ever sent. It is the exact 
wording of one I have given as being sent. under date of the 15th, 
and it is ible this is a duplicate of the same message, improperly 
dated. — dated the 16th of June (marked Exhibit “ 56 ”), 
as follows: 

“ CINCINNATI, ORIO, 6, 16, 1887. 
To Am. Exchange Nat'l Bank: 3 

Fidelity positively refuses to pay draft; am advised that your best 
course would be for your bank to sue Irwin, G. & Co. here on ground 
of non-residence, and attach bank here and elsewhere where they 
— be likely to have funds. Wire us your instructions promptly 
an 


coufirm same, using another line. 
EDGAR STARK, Cash. 


To which we replied under date of the 16th of June, 1887 (Exhibit 
“57”), — a telegram addressed, Edgar Stark, cashier Cincinnati 
National Bank, Cincinnati, Ohio: 


“ Draft should be paid at once. Press it. We see no reason for 
further indulgence, and trust to you to protect our interests. Ameri- 
can Exchange National Bank.” : 


The next is a telegram dated Cincinnati, Ohio, 16th June, ad- 
dressed to the American Exchange National Bank of Chicago (Ex- 
hibit “ 58 ”), as follows: 


61 “ CINCINNATI, O., 6, 16, 1887. 
To Am. Exchange Nat’! Bank: 


If you decide on-heroic measures wire me name of attorney in 
New York who will make the attachment there. Joshua. 
EDGAR STARK, Cash’r.” 
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The next is dated June 16 (Exhibit “ 59”): 
“ CincINNATI, O., 6, 16, 1887. 
To Am. Ex. Nat'l Bank, Ch’go: 7 


Matter now in attorney’s hands. 
EDGAR STARK, Cash’r.” 


The next, dated June 16 (Exhibit “ 60”): 


“ Cincinnatt, O., 6, 16, 1887. 5 
To Am’n Ex. Nat'l Bank: | 
Suit has been brought in your name against makers of draft and 


bank garnisheed. Attorney will write particulars. 
EDGAR STARK, Cash’r.” 


The next is date June 16 (Exhibit “ 61”): 
“ CINCINNATI, O., June 16, 1887. 
American Exchange Nat'l Bank, Ch’go: 
Suit has been brought as telegraphed you. Wired you this morn- 


ing. Attorney’s advice. You wired us press it. e see no room 
for further indulgence. Protect our interests, which we have en- 


deavored to do. 
EDGAR STARK, Cash’r.” 


The following letter was received on the 16th (Exhibit 62”): 


“CINCINNATI NATIONAL BANK OF CINCINNATI, O., > 
June 15th, 1887. | 
A. L. Dewar, cas., Chicago. ae 
Dear SIR: The draft of Irving, Green & Co. on Fidelity National 4 
in hand of notary, as I wired you an hour ago. 
62 Hardly necessary to write anything additional, as I have 
advised you fully by wire after I had presented the draft to 
President Harper the last time. Mr. Hopkins, the ass’t cashier, 
made the request of our Mr. Larkin not to protest but to await 
further instructions, as the draft would be recalled, but we did not 
feel warranted to do so and at once handed it to our notary, who 
promptly made demand and met with reply “no funds.” 
I will remain at my desk until six o’clock for any further in- 
structions you may send. . 
Resp’y yours, EDGAR STARK, Cas.” 


Telegram dated the 15th of June, 1887, addressed to the Cincin- : 
nati National Bank, Cincinnati, Ohio (Exhibit “ 63”), reading: 7 


“ Attorney of bank will be there in the morning; do nothing in «iy 
reference to suit until he sees you. ae 
(Signed) A. L. DEWAR, Cashier.” * 


By referring to the letters in reference to this suit I believe this 
telegram should have been dated the 16th of June. — 
Telegram dated 16th of June, 1887, addressed to Cincinnati Na- 1 
tional Bank, Cincinnati, Ohio (Exhibit “ 46, reading: 


we ili Bey 
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“ Dismiss suit against makers of draft at once and suppress pub- 
lication ; very important. Some one representing bank may be in 
Cincinnati to-morrow morning. If you cannot * publication 
in all the papers say suit was a mistake. 2 oshua. 

A. L. DEWAR, Cashier.” 


Telegram dated June 16, 1887 (Exhibit “ 65”), addressed: 


63 “ Cincinnati National Bank, Cincinnati, O.: 
Do not on any consideration commence suit against Irwin, 
Green & Co. Reply quick. Rush. 
A. L. DEWAR, Cash.” 


That completes the list of telegrams on that subject. 


Q. Mr. Orr, I shall have to ask you to take your letter book and 
begin back with the first of February, using the index if necessary, 
and show me the letters addressed to C. J. Kershaw & Co., if any, 
or tel s between that date and the 20th of June. 

A. There has been none whatever. 

Q. I . to call ary attention to a letter of date 
March 22, 1887. If you do not find in the index anything I shall 
have to ask you to look at the letters of that date. 

A. (Witness examines letter-press book.) I find a letter under 
date of March 22, 1887. 

Q. Read it, please. 

A. It is addressed— 


“ Messrs. C. J. Kershaw & Co., Chicago. 


GENTLEMEN: You will see from copy of opinion from our attor- 
ney, herewith enclosed, that it is impossible for the bank to give 
such a guaranty as has been talked about. It, however, gives me 
great pleasure to assure you personally of the high opinion I have 
of the ability of your firm to care for such a deal as I understand 
you now have on hand, and my entire confidence that you will 
satisfactorily account for all moneys you may receive in connection 
therewith. Please return the enclosed after perusal. 

Lours truly, A. L. DEWAR, Cashier.” 


Q. What was the enclosure ? 

A. I don’t know. “A copy of opinion from our attorney.” I 
never saw it. 

Q. Can you see if you have got such a paper? 

A. (Witness procures paper.) 

Counsel for defendant offered said paper in evidence; the same 
was marked Exhibit“ 66,” and ‘is as follows: 


64 Swift & Campbell, attorneys and counsellors at law, 31 and 32 
Portland block. 


William H. Swift. David Campbell. 
6—1110 
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CarcaGo, March 22, 1887. 


Mr. A. L. Dewar, cashier Am. Ex. Nat’l Bank of Chicago. 


Dear Sir: I understand from you that K. & Co., who are doing 
business with your bank, and who, as commission men, are purchas- 
ing wheat upon the board of trade in this city upon orders sent to 
them from another broker, have asked the bank to give a guaranty 
to such other broker that they (K. & Co.) will properly account for 
all moneys coming into their hands in connection with sach pur- 
chases, and you ask me the question whether the bank can give such 
a guaranty; and, if so, in what form? 

regret to say in reply that it is not within the powers of the bank 
to give such guaranty in any form. 

It seems to me that the guaranty which is asked amounts sub- 
stantially only to a guaranty of the integrity of K. & Co., and a per- 
sonal letter from you expressing your high appreciation of and con- 
fidence in the firm should be, I think, satisfactory to the broker 
asking the guaranty. 

Yours truly, W. H. SWIFT. 


Q. Do you feel pretty confident, Mr. Orr, that there are no other 


letters or telegrams addressed to C. J. Kershaw & Co. during the 


period enquired of? 

A. I simply referred to the indexes of the letter books that were 
in existence during that time and I did not see any indexed. Evi- 
dently through some accident or other that was not indexed. It 
happens that all letters on that date were not indexed. 

Q. Look along and see if you see any other letters addressed to 
Kershaw & Co. 

A. I see no others. 

Q. I want you to look in like manner for any letters and telegrams 

addressed to J. W. Hoyt within the same period, and for the 
65 same period any letters or telegrams addressed to J. W. Wil- 
shire or Wilshire, Eckert & Co. 

A. On the 16th of June, 1887, there is a telegram addressed to 
Wilshire, Cincinnati: “ Fidelity advises us this morning by letter 
that they have charged to our account New York exchange for one 
hundred thousand, payable to our order and left with us by you 
yesterday. This must be reversed and Chemical instructed to wire 
us they will pay same. Also Fidelity Bank wire us direct that 
they have reversed the charge and authorize us to use this item for 
Kershaw; otherwise you must deposit four hundred thousand in- 
stead of three hundred thousand in the bank we have already des- 
ignated. Rush. American Exchange National Bank.” 


Telegram (Exhibit “ 67”) dated Cincinnati, Ohio, 16th of June, 


“To Am. Ex. Bank: 


“After yesterday’s understanding Kershaw must be protected to- 
day. Should this be done, all is well; if not, fear trouble to all. 
“ WILSHIRE.” 


A 
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The next is a reply to that date, dated June 17, 1887: 


“ Wilshire, Cincinnati, Ohio: 

“ Do not admit any understanding, but if you will deposit three 
hundred thousand to the credit of this bank with the First National 
Bank, Cinginnati, and have that bank wire to their correspondence 
here by cipher that this has been done and to advise us, and also 
have Chemical, New York, telegraph us through American Ex- 
change National Bank that the drafts for two hundred thousand 
which will be presented by American Exchange National Bank for 
our account and use of Kershaw will be paid, we will protect 
Kershaw up to four hundred thousand. He claims three hundred 
thousand ; will see him through.” 


Q. How is it signed ? 
A. I cannot tell what the signature was. It is impossible. 
Q. Whose handwriting is that message in? 

A. It is in my handwriting. 

66 Q. You have no recollection of how it was signed? 

A. No; I have not. I have no recollection how it was 
signed, but I suppose it was signed the same as the others. Here is 
the reply to that telegram (Exhibit “ 68):” 

“ CINCINNATI, 16. 
To American Exchange Nat’) Bank: | 
Your telegram received at eleven, three; will go to work 


at once and arrange matter, but you must see Kershaw through 3. 
without fail. You should have wired us sooner and would 


have fixed you up as desired. 
J. W. WILSHIRE.” 


That is all. 

Q. Have you no letters from them or letters to them ? 

A. No, sir; no letters to or from them. 

3 Q. _ you see Mr. Wilshire or Mr. Hoyt at all on the 15th of 
une 

A. I saw them both. 

Q. At what time in the day? 

A. During the forenoon of the 15th I saw them. 

Q. Prior or subsequent to the opening of the bank at 10 o'clock ? 

A: I saw Mr. Hoyt in the office here. As to just exactly where I 
don’t know. I was not talking to him at all. 

Q. Were you present at any interview between Mr. Hoyt or Mr. 
Wilshire and any officers of the bank on that day? 

A. No; I was not. 

Q. I now want to recur to the matters in the account of Kershaw 
& Co. You testified in chief yesterday that if the bank had closed 
out Mr. Kershaw’s account on the night of the 14th of June at the 
then current rates there would be certain results, and in so doing 
you stated that from the balance which would have resulted to Ker- 
shaw & Co. there was a check to be paid of $256,878; whose check 
was that and in whose favor? : : 


—ñ——ũ—— — — —¼ü. 
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A. The check of C. J. Kershaw & Co. in favor of D. Eggleston & 


ns. 
Q. At what date? 
A. Of date the 13th of June, I believe. 
67 Q. Was it presented to the bank on the 13th of June? 
A. It was. 

Q. Had it been certified by the bank ? 

A. It was paid by the bank; there was no certification of it. 

Q. On the 13th of June? 

A. Yes, sir. 

Q. In your statement yesterday in giving the face of the ledger of 
the 15th of June you commenced the debit with the item of 
$256,878.18 ? 

A. Yes, sir. ; 

Q. Is that the same check ? 

A. The same check. 

Q. That really, then, had been presented on the 13th ? 

A. It was presented on the 13th and paid the 13th. 

Q. Are there any other items in the ledger account, as you de- 
tailed it yesterday, of the 15th, that consisted of checks dated prior 
to that date? 

A. Yes, I believe there were; I cannot say positively without 
looking at the checks themselves; yes, there were some checks that 
were paid on the 15th of June that were dated prior to that date. 

Q. Can you tell which they were! 

A. I believe I have a correct list here, although I am not sure of 
it altogether ; I endeavored to make a correct list of it from the 
original checks themselves since they passed out of our hands. 

Q. Who had them at the time you made the list? 

A. The attorney of the receiver of C. J. Kershaw & Co. 

Q. What is his name, please? 

A. I don't know what his name is. 

Q. Mr. Osborne? 

A. Mr. Osborne; yes, that is the name. 

Q. Give me that list as you made it from the checks, and state at 
what time you made it, and in giving me the list state what, if 
any, of those checks had been certified by the American Exchange 
Bank prior to the 15th of June. 

A. Prior to the 15th of June. 

Q. When they were presented ? 

A. None were certified prior to the 15th of June; all of them, 

with the exception of this first check of D. Eggleston & Sons, 


68 came into our hands on the 15th of June and were paid in 


the regular course. 

Q. None of them had been certified ? 

A. None of them had been certified previously or they would not 
have appeared in here, unless it might be that one-thousand-dollar 
check and five-hundred-dollar check, which I show in the statement 
as having been reversed, and which was simply a clerical error, but 
I do not believe they appear on the 15th of June; the credit of those 
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two were reversed, one for a thousand and one for five hundred and 
eighteen and seventy-six or something. 

Q. Have you got the total amount of the checks of C. J. Kershaw 
& Co. that were actually paid on the 15th of June, between 10 o’clock 
and a quarter before eleven ? 

A. No; I have not. 

Q. I will ask you to make a statement, and, if you are able from 
the copy you have to make a memorandum of whose checks they 
were, 30 so. Did you make the deposit slips for the credit to Ker- 
shaw’s account of the $399,200? 

A. I did. 

Q. Were there two made? 

A. Not that I know of. 

Q. I will ask you to refresh your memory and see whether or not 
there was not a change made in the deposit tickets during that day? 

A. No change whatever made. 

Q. Will you be kind enough to produce the deposit ticket? 

A. (Witness produces deposit ticket.) ä 

Q. At what time in the day was this deposit slip made out by 
you? 

A. I cannot say what hour; some time during the forenoon of the 
15th of June. , 

Q. Was it originally made out as it is now, with the condition 
written at the bottom of it, or was that added at a subsequent time? 

A. The deposit slip was made out first and I took it forward to 
the teller, and immediately after I went back to the teller before the 
entry had been passed by him and wrote that on. 7 


69 Counsel for defendant offered said deposit ticket in evidence, 
and the same is marked Exhibit “ 69,” and is as follows: 


“American Exchange National Bank, Chicago. 
Deposited for account of C. J. Kershaw & Co., June 15, 1887. 
Checks and drafts on other towns and cities: 


TT 200, 000 
1 1414. ———— 100 
23 — — . —— 100, 000 
400,000 
399,200 


*Credited subject to advice from the Fidelity Nat. that draft is for 
Kershaw account. We have wired for advice.” 


Q. Did you get any memorandum or slip of any kind or did you 
1 made by any other officer or person in the bank ? 

No, sir. 
Q. I want you to show me the entries, all of them that there are 


4 
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of any kind upon the bank’s books, in reference to that item of 
$399,200. 


A recess was then taken to 2 o'clock p. m. 


Parties reassembled at 2 o’clock p. m. 


The witness produced the individual ledger showing the account 
of C. J. Kershaw & Co., Wednesday, June 15, 1887. 


Q. Read the items in the deposit column. 
A. In the deposit column there is a — — of $25,249.40 ; a de- 
posit of $399,200 ; $49,925, which is scored through; $100,000. 


Q. You did not mention the last item of $100,000 in your testi- . 


mony of yesterday; what did that consist of? 

; A. A reversal entry. 

70 Q. What was the original entry ? 
A. The original entry was the check charge of $100,000 
and the redeposit tu Kershaw’s credit. 

Q. Whose check ? 
©. J. Kershaw & Co.’s check. 

On this bank? 

On this bank. 

Of what date? 

. The 15th of June. 

. What was the $49,925 that is scored out? 

I don't know anything about that. It is evidently a book- 
keeper’s misentry and was scored out. 

Q. Mr. Orr, on the 14th of June you stated that the market for 
wheat was 741; was that the maximum that day? 

A. That was what it closed at on the evening of the 14th of June, 
the last quotation. 

Q. What was the maximum during the day? 

A. I will have — get the quotation list. (Witness refers to list.) 
92 cents. 

Q. So there was a decline of 17} during the day ? 

A. 17}—Yyes, sir. 

Q. Did anything occur in the bank with referenee to Mr. Ker- 
shaw’s account on that day, the 14th, in reference to the bank ceas- 
ing to pay his checks? 

A. Yes; they ceased paying his checks. 

Q. At what time in the day? : 

A. Probably at about bl o’clock, as near as I can recollect. 

Q. The bank ceased paying his checks on the 14th ? 

A. Yes, sir. i 

Q. Were his checks continued to be presented that day ? 

A, They were. | 

Q. The same checks that were re-presented the next morning ? 

A. I don’t know. I have no means of identifying them. 

Q. Do you know at what time in the day the maximum quota- 
tion in wheat was and the decline in it; what connection it had in 
eet * if any, with the time when the bank ceased to pay 
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A. I do not. : 
Q. Did you make the memorandum of the checks as you took 
it from the originals in the possession of Mr. Osborne 
71 that — _ and paid on the morning of the 15th? 
A. I did. 

Q. Will you produce it, please? 

A. (Witness produces paper.) 

Q. You have no objection to furnishing this in evidence? 

A. No; I believe that is a correct notation of the particulars of 
4 those checks. 


Counsel for defendant offered said memorandum in evidence. 
The same is marked Exhibit “70,” and is as follows: 


Check dated— Favor of— 


June 13th, D. Eggleston & 8 $256,878 18 pd. June 14. 

15th, Brosseau. & Co 3,500 00 cert. 15. 

15th, Hamill & Congden ---- 2,200 00 pd. 15. 

15th, P. L. Seymour & CO 2,115 00 cert. 15. 

15th, Schwartz & Dupee 10,000 00 cert. 15. 

15th, W. P. Harvey & Co.. 17,542 00 cert. 15. 

15th, Moore & Janes 795 69 cert. 15. 
8 4 — ence ceccecce 5,000 00 cert. 15. 
: 15th, Orr & Comes 20,000 00 cert. 15. 
& 15th, currency p 1.000 00 pd. 15. 
15th, Wm. Dunn & Coo 15,000 00 cert. 15. 

6 15th, J. T. Lester & Co... 14,337 50 cert. 15. 
| 15th, M. B. Craſis 6.500 00 cert. 15. 
> 14th, Cent. Elevator Co- 4,583 48 cert. 15. 
; 14th, S. D. Eldredge & Co. 5,000 00 cert. 15. 
15th, B. J. McCleary & Co. 25,456 25 cert. 15. 

14th, P. L. Seymour & Co 3,175 82 cert. 15. 

15th, Elmendorf, Watte & Co. 15,000 00 cert. 15. 

15th, J.T. Duncan — 900 00 pd. 15. 

15th, Am. Exch. Nat. Bank 25,000 00 pd. 15. 
; 13th, Weare Com. Co 13,135 35.cert. 15. 
: 15th, draft Hicock ret d 1,700 00 pd. 15. 
15th, storage, Flint, Odell & Co. 889 48 pd. 15. 
13th, J. E. Stravn 137 50 cert. 15. 

. 13th, Munger Wheeler 6,509 27 cert. 15. 

13th, Munger Wheeler 8,749 92 cert. 15. 

| 15th, currency ß -........... 1,000 00 pd. 15. 
: 72 13th, Chi. & Pac. Elv. Co. ....-.. 15,083 24 cert. 15. 
3 11th, Chic. & Pac. Elv. Co. 4.906 43 cert. 15. 
| Iich, Chi. & Pac. Elv. Co 3,120 78 cert. 15. 
10th, H. J. Pollok....-. -......- 26 00 cert. 15. 

13th, E. M. Switzer 232 50 cert. 15. 


Q. You spoke of collateral held by the bank on the 14th of June 
692,600 odd bushels of wheat and 5,000 bushels of corn. Who held 
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the wheat and the corn? You said you afterwards dis of this 
collateral through commission houses on the board. I want to 
know what house it was, whose receipts of wheat you had, and 
* what houses you dis of it on the board. 

A. It is impossible to tell what houses we had the receipts of. 
There was such a variety of them we didn’t pretend to take any 
record, and it is not usual to take any record of them; they pass 
from hand to hand. 

Q. Through what commission house did you dis of them? 

A. As near as I can recollect, I think it was A. des & Co. was 
one. I cannot tell now; I shall have to find that out. 


Q. I want to know the date at which this collateral was disposed, 


of and what the total amount was that the American Exchange 
Bank realized from the sale of the collaterals. 
A. (Witness produces paper marked Exhibit “71,” of which the 
following is a copy :) 
73 120.000 bu. 2 spring wheat, sold in Milwaukee. $72,854 55 
125,015 bu. 2 spring wheat, Chicago 
1,062.40 bu. 2 spring wheat, Chicago 
24,444.20 bu. 2 red, Chicago 
58,913.10 bu. 2 red, Chicago-—————- - 
— — ＋*—— 134,610 48 


$207,465 03 
Int. charged by E. Buckingham on 130 M advanced 
during process of sale 81 20 


Proceeds from E. Buckingham $207,383 83 
Sales through A. Geddes & Co. : 


—— . — 

I— . 5 * 

— 9 —ů—ů— — ů ů —ů ů an Gn 
Sales through Eggleston: 

173,176.40 bu. 2 wheat —— — 117.410 03 


$449,194 88 


Totals: 


692,688.01 2 wheat. 
5, 028.32 2 corn. 


Applied in payment of notes $280,000 00 
Transfer of additional margin to N. V. 
— — untill 178 93 
Credited on overdraft, 16 June -... 39,000 00 

” . N 30 Juue --.. 124,915 39 
IIS ————— ⁰ m 100 56 


$449,194 88 $449,194 88 


Be 
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The grain receipts were turned over to different parties to dispose 
of on our account and account sales rendered, all of which, I be- 
lieve, were checked over with the receiver of C.J. Kershaw & Co. or 
his book-keeper ; at least part of the account sales were turned over 
to C. J. Kershaw & Co. 

Q. Da you know what that wheat realized per bushel ? 

A. The accounts of sales would show that; all sorts of prices. 

Q. Can you state the market price of wheat at the close of the 
15th of June? 

A. 71 cents. 


74 Redirect examination by Mr. Swirr: 


Q. Your attention was called upon the cross-examination to 
the fact that certain of the five notes, amounting to $280,000, 
were marked “ paid” in pencil. I will ask you to look at them and 
see if they are not all marked “ paid” in pencil. 

A. Yes; they are all marked paid.” The ones to which Mr. Kit- 
tredge called my attention are marked paid across the figures show- 
ing the amount of the note, and the other is marked paid” across 
the signature. 

Q. Will you state what telegram, if any, the bank sent to New 
York upon the 15th in reference to the two drafts of $100,000 each, 
which have been introduced in evidence, after those drafts were de- 
posited, and the replies? 

A. On the 15th of June, 1887, a telegram was sent to the Ameri- 
can Exchange National Bank, New York. (Exhibit 72.”) 

Q. That bank is one of the New York correspondents of the 
American Exchange National Bank of Chicago, is it? 

A. That is one of the correspondents of the American Exchan 
of Chicago. “ Refer to last report of Comptroller December for 
charter numbers and ascertain if draft made by charter number 
thirty-four sixty-one page five sixty-seven on charter number four- 
teen ninety-nine your city for Blunt Pluto Almonde will be 
—— nswer quick. Mouse. American Exchange National 

n 2 

Give the translation, please. 

A. “Refer to last report of Comptroller December for charter 
numbers and ascertain if draft made by charter number thirty-four 
sixtv-one ”"—that would be “draft made by the Fidelity National 
Bank of Cincinnati, Ohio, on the Chemical National Bank, your 
city, for four hundred thousand dollars—will be honored. Answer 
quick. Mouse.” Mouse is the test word. 

Q. Refer to and read the next telegram sent by the American 
ae - of Chicago to the American Exchange of New York, 

please. 
75 A. Telegram (Exhibit “73 ”) dated June 15th, 1887, ad- 
dressed to American Exchange National Bank, New York: 
“One-half of the amount we inquired about has been placed with 
another bank, and I understand they wire for information, so advise 
the drawee that 2 may not conflict. (Signed) American 
ane — Bank.“ 


8 
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Q. What, if any, reply did the American Exchange of Chicago 
receive to those telegrams ? 
A. Telegram dated June 15th (Exhibit “ 74”): 


“New York, 6-15, 188-. 


Am. Ex. Nat. Bank. In answer to your telegram of to-day drawee 
says we cannot engage to pay anything unless funds are on hand when 
drafts are presented. (Signed) Am. Ex. Nat. Bank.” 


Q. When was this reply which you have just referred to received 
with reference to the time of stopping payment of the checks of C. 
J. Kershaw & Co., before or after? 

A. After. 

Q. And when, with reference to the same event, was the telegram 
received by the American Exchange National Bank of Chicago from 
the Fidelity of Cincinnati, saying, We want number sixteen four 
twelve to apply on your account?” 5 

A. It was received after we ceased advancing to Kershaw. 

Q. It appears, Mr. Orr, from the correspondence which has been 
introduced upon cross-examination, that the American Exchange of 
Chicago received from the Fidelity of Cincinnati, upon the mornin 
of June 15th, 1887, $50,000 in currency and a draft on the Chemica 
National Bank of New York for $50,000; about what time in the 
morning were those received ? 

A. Before ten o’clock. My recollection is it was a short time be- 
fore we began to advance to C. J. Kershaw & Co. on that morning, 
before we paid any checks on that day. 

Q. They came by express, did they? 

A. They came by express 


Q. State whether that draft for $50,000 went to the Ameri- 


76 can Exchange of New York for collection from the Chemical 
in connection with the other two drafts for $100,000 each. 

A. It did form part and parcel of the same transaction. 

Q. Was the draft for $50,000 paid ? 

A. The draft for $50,000 was paid. 

Q. On presentation? 

A. Yes, sir. : 

Q. You have stated that the books show that a deposit for about 
$25,000 was made by C. J. Kershaw & Co. on the 15th of June. 
That is the same deposit to which you alluded in your direct exam- 
ination as being the proceeds of collateral which C. J. Kershaw & 
Co. had for sale under trust receipt, is it not? | 

A. The same deposit. 

Mr. KitrrepGe: As to these two telegrams which you have been 
asked about in the re-examination, the one from the Fidelity 
National Bank (Exhibit “ 37”), I will ask you look and see if that 
is endorsed: Received one o clock p. m.“ | 7 

A. Yes; one p. m. 

Q. Now look at the one received from the American Exchange 
National Bank (Exhibit 74”) and see whether that was received at 
one forty or five forty p. m. 

A. One forty, I believe. 
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It is stipulated that all exhibits introduced in this deposition 
— be copied into the deposition and the originals produced at the 
trial. 

It is stipulated and agreed between the parties that Mr. William 
H. Swiſt would testify, and the following may be received as his 
testimeny: That upon the morning of Saturday, June 18th, 1887, 
the American Exchange National Bank of Chicago, by William H. 
Swift, duly authorized for that purpose, presented the letter of ad- 
vice for $200,000, which has been introduced in evidence and is 
marked Exhibit “6,” to the Fidelity National Bank of Cincinnati, 
Ohio, at its banking-house, and demanded payment of the same 
from Benjamin E. Hopkins, assistant cashier, and from E. L. Harper, 

vice-president, and — — was reſused. Demand was then 
77 made that the Fidelity National Bank, if it refused to pay 
the whole amount of said letter of advice, pay whatever part 
thereof the Fidelity National Bank admitted to be due to the Ame-- 
ican Exchange National Bank of Chicago, and the Fidelity National 
Bank, through said Harper and said Hopkins, refused to pay any 


sum whatever. 
ROBERT M. ORR. 
(Proper notarial certificate.) 


78 And afterwards, to wit, on the 7th day of M’ch, A. D. 1888, 
an entry was made upon the journal of said court, clothed 
in the words and figures following, to wit: 


Journal X, p. 559. 


The complainant herein having by leave of court recast his 
pleading and filed his bill as and for his petition herein, it is hereby 
ordered that the answer heretofore filed by defendant herein stand 
as and for an answer to the said bill the same as if refiled herein. 


And afterwards, to wit, on the 22nd day of M’ch, A. D. 1888, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal X, p. 565. 


The complainant and defendant having recast their pleadings by 
leave of court and filed their bill and answer respectively as and 
for the original 7 herein, it is hereby ordered that the re 
lication heretofore filed herein stand as and for a replication to said 
answer as if refiled herein. 


And afterwards, to wit, on the 22nd day of M’ch, A. D. 1888, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal X, p. 567. 


It appearing to the court that the complainant herein has con- 
cluded the taking of his evidence so far as relates to his 


. 79 opening case, defendant herein is granted 30 days within 


which to take evidence in support of his defense, as set out in 
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his answer, and the complainant is allowed 30 days to introduce 
evidence in rebuttal, said 30 days to commence upon notification 
from the defendant that he has rested his case, and complainant 
waiving notice of application for the appointment of an examiner 
to take the proofs K. V. Ryan is appointed examiner for that pur- 
pose, and by agreement of parties the evidence taken in this cause 
may be used in causes & 4079 and & 4080, between the same parties, 
in this court, subject to the rules of evidence and to all objections as 
to relevancy and competency. 

And afterwards, to wit,on the 22nd day of March, A. D. 1888, the 


following stipulation was filed in the clerk’s office of said court, 


clothed in the words and figures following, to wit: 


Stipulation. Filed March 22nd, 1888. No. 4078. 


It is admitted by the defendant herein as part of the opening case 
of complainant that the draft herein sued upon was presented within 
the reasonable time allowed by law to the drawee, the said The 

Chemical National Bank of New York, and that payment 

80 thereof was refused, and that thereupon said draft was duly 
rotested for non-payment, and that forthwith, within the 

time allowed by law and in due conformity with law, notice of said 
protest, demand of payment, and refusal to pay said draft was given 
to the said The Fidelity National Bank of Cincinnati, the drawer 


thereof. 
W. B. BURNET, 
Attorney for Defendant. 


(A similar stipulation is on file in No. 4079.) 
And afterwards, to wit, on the 5th day of May, A. D. 1888, the 


following deposition on behalf of Jos. Wilshire, and four others, was 


filed in the clerk’s office of said court, clothed in the words and fig- 
ures following, to wit: 


Deposition. 
Defendant’s testimony. 


JosepH W. WIsHIRE, called on behalf of defendant, being first 
duly sworn, testifies as follows: 


Direct examination by Mr. Burnet: 


Q. Please state your full name, Mr. Wilshire. 

A. Joseph W. Wilshire. 

Q. What is your business, Mr. Wilshire? 

A. Commission merchant and broker. 

Q. What was it in June, 1887? 

8 — was my business — same. 

ere you acting as broker for E. L. H i 

* —— y · arper during that 
A. Yes, sir. 
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Q. In the course of your business, Mr. Wilshire, did you make a 
trip to Chicago for Mr. Harper June 14th? 

A. Yes, sir; I did. 

Q. What was the object of the trip? 

A. I was instructed to take a package to Chicago and deliver it 
to the American Exchange National Bank, or see that it was deliv- 
ered to them. : 

What did the package contain? 

A. I was told that it contained New York exchange to the amount 


of $600,000. 


(Here counsel for plaintiff ask that witness testify only as to his 
own knowledge of facts, etc., and witness is cautioned accordingly.) 


Q. Now, Mr. Wilshire, did you know of your own knowledge— 
speaking now only of your own knowledge—did you know what 
the package contained ? 

A. I was not aware of the contents until I arrived in Chicago. 

Q. From what you subsequently ascertained, did you know 
81 what the package contained—what the contents of the pack- 


age were? 
A. I did; on the 15th of June, while in the bank, I was aware of 
the contents. 

Q. By whose direction did you go to Chicago? 

A. Mr. Harper’s. 

Q. Had you seen any correspondence, telegraphic or otherwise, 
before going to Chicago, between the American Exchange National 
Bank and E. L. Harper or the Fidelity National Bank ? 

A. Yes, sir; I saw a telegram on the evening of the 14th of June, 
at the time Mr. Harper sent for me, which was from the American 
Exchange National Bank of Chicago. 

Q. Did = know the purport of the telegram ? 

A. Well, it was to the effect that if six hundred thousand dollars 
were placed there to-morrow morning the whest deal would be safe; 
that was the purport of it, as I remember it. 

1 Q. Fon stated that you went to Chicago the night of the 14th of 
une? 

A. Yes, sir. 

Q. Where did you go in Chicago when you got there—where did 
you go first? 

A. From the train I went to the Hotel Richelieu. 

Q. Then where? | 

A. To the American Exchange National Bank. 

a _ did you meet there, at the American Exchange National 

n 

A. I met Mr. Irwin; Mr. Dewar, I think, is his name, cashier of 
the bank, and Mr. Swift, Mr.-Eggleston, and Mr. Green; Mr. Dewar, 
a partner of Mr. Kershaw, and Mr. Hoyt, and some others, but I 
don’t remember now about that. 

Q. Mr. Kershaw? 

A. Yes, sir; Mr. Kershaw went with me at the time. 
Q. Who was Mr. Hoyt? 
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Mr. Swirr: 
. Did he say. there were some others there? 


Mr. WILSHIRE: 


A. I say there may have been some others there, but I can’t re- 
member now. | 


82 Mr. Burnet: 


Q. Was Mr. Dewar, of C. J. Kershaw & Co., there? 

A. Yes, sir; in the room or office of the bank. 

Q. Was Mr. Swift, who is present here, there? 

A. He was sitting in the private office of the bank during the con- 
versation. 

Q. Was Mr. Hoyt present at the interview ? 

A. Yes, sir. 

Q. Now, Mr. Wilshire, please state what was done by you with 
reference to the six hundred thousand dollars. 

A. Well, I wasinvited into the private office of the bank, the bank 
parlor, and I stated to the parties present, representing the bank, I 
presumed, my instructions—what they were. I was instructed to 
take this—that is, deliver this money to the American Exchange 
National Bank with the understanding that it would be placed to 
the credit, on their books, of Irwin, Green & Co. and C. J. Kershaw 
& Co., according to the amount of wheat they held, pro rata. 

Q. Who made the division ? 

A. The division was made by the parties who received the 
money. 

Q. Who were they ? 

A. Mr. Dewar, the cashier of the American Exchange Bank, was 
the one that I handed the money to. 

Q. Who made the pro rata division of the $600,000 ? 

A. I didn’t understand. Irwin, Green & Co. and C. J. Kershaw & 
Co. and Mr. Eggleston were the parties interested there, and Hoyt. 

Q. Did they make the division or did the officers of the bank ? 

A. Well, it was agreed upon among them. It was satisfactory to 
Mr. Kershaw and satisfactory to Mr. Irwin, and therefore it was sat- 
isfactory to me, according to the terms of my instructions. 

Q. What was the division ? 

A. As I understand it, $400,000 was to be placed to the credit of 
C. J. Kershaw & Co. and $200,000 was to be placed to the credit of 

Irwin, Green & Co. 
83 Q. Of what did the $400,000 consist that went to C. J. Ker- 
shaw & Co.? 

A. Well, it was New York exchange and a letter of credit, I think, 
too; yes, a letter of credit. 

Q. What was the amount of the New York exchange? 

A. The amount of the New York exchange was a draft for $100,- 
000, payable to Wilshire, Eckert & Co.; that is how it was divided 
as to the drafts. I can remember the drafts, but don’t remember 
which of the four $100,000 went to Kershaw & Co. and which went 
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to Irwin, Green & Co.—that is, I don’t know the individual drafts 
that went to them, but I was shown a deposit ticket which gave 
credit on the books of the bank for $400,000 to C. J. Kershaw & 
Co. I saw the deposit ticket which was to give the credit. 

Q. Who made out the deposit ticket ? 

A. Iam unable tosay. It wasshown by Mr. Dewar. I asked 
for a receipt, or for some E to show me that the deposit had 
been made of the money. He then exhibited this deposit ticket to 
— said later he would give me a receipt, which he failed 
to do. 

Q. Was there anything unusual about the deposit ticket? 

A. No, sir; nothing unusual; ordinary deposit ticket, such as 
they use in banks iu general. 

Q. How much did the deposit indicate C. J. Kershaw & Co. re- 
ceived credit for? 

A. Four hundred thousand dollars. 

Q. Were there any conditions named in the deposit ticket ? 

A. No, sir. 

Q. At this meeting in the directors’ room of the American Ex- 
change Bank who was spokesman for the bank in their confer- 
ence with you? 

A. Well, I think that Mr. Smith replied more than Mr. Swift 
and Mr. Irwin. I spoke generally to Mr. Dewar and to Mr. Irwin, 
as I understood that they were the officers of the bank. Mr. Swift, 
I understood, was a director of the bank. 

Q. Was there any conference among the officers of the bank 
84 with reference to your 1 or the instructions which 
ou stated that you had? — 

A. Well, none that I know of, except what occurred in the room. 

Q. Well, did any occur in the room? 

A. Well, they may have spoken to one another. I asked if they 
agreed to the demund that I was instructed to make, after stating my 
case, and they said they did. 

Q. What demand did you make? 

A. The‘instructions that I was demanded to make was that they 
were to deposit this money to the credit of these two houses, and 
protect them—protect the wheat deal. In other words, to take care 
of the checks of Irwin, Green & Co. and C. J. Kershaw & Co. 

Q. Was there any limit in amount? 

* Nothing was mentioned as to amount. They were to proteet 
them. b 

Q. Did they assent to your proposition? 

A. They did; yes, sir. ied 

Q. Was it upon the strength of their acceptance that you deliv- 
ered the $600,000 to them ? 

A. Yes, sir. 

Q. Do you remember the exact words spoken by you and their 
replies ? 

A. I don’t; no, sir. 

Q. Can you give the substance in the order of the dialogue be- 
tween yourself and them ? 


— —— A —— — 
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A. When I entered the room I stated to them that I had been 
instructed to come there with this money, and the money, although 
not in my possession, was in the hands of another party, who was 
subject to my call; that I was instructed to give this money to the 
American Exchange National Bank, provided it was to be credited 
up to the account of C. J. Kershaw & Co. and Irwin, Green & Co., 
according to the amounts of wheat they each held. That amount, or 
the distribution of the $600,000, was to be determined by themselves. 
They were to receive this money. I was to deliver it to them, pro- 
vided they took care of C. J. Kershaw & Co. and Irwin, Green & Co. in 
in the protection of the wheat deal during that day, as I remember it. 


They listened to what 1 had to say, and gave me to understand that. 


they accepted the proposition, and wanted to know where the 
85 money was. I then went outside of the bank and called in 

Mr. Gahr. He came into the bank and I took the package 
from him—took it into the room where they were and delivered it; 
laid the envelope containing the paper on the table before the bank 
officers. They had a consultation then as to the amount that each 
should receive, I presumed, as immediately after they—Mr. Dewar 
and Mr. Irwin—took two of the drafts and, I think, lett the bank. 
Mr. Irwin made some remark, that he was going to dispose of them 
or something of that kind. I was then given to understand that 
$400,000 was to be credited to C. J. Kershaw & Co. and $200,000 to 
Irwin, Green & Co. 

Q. Was the $200,000 to Irwin, Green & Co. to be credited by the 
American Exchange National Bank to their account? 

A. Yes, sir; that was my understanding of it. 

Q. Was there-any reference made to the telegraphic correspond- 
ence of the day previous? 

A. No, sir; not that I remember of. 

Q. Was the money paid pursuant to the correspondence of the 
day before? | 

A. I paid the money in pursuance of the instructions I received 
from Mr. Harper. When I—if I may make this statement—— 

Q. Yes, go on: 

A. After I had received the package from Mr. Gahr, and opened 
it in the presence of these gentlemen, I discovered that there was 
one draft payable to J. W. Wilshire for one hundred thousand dol- 
lars; one draft payable to Wilshire, Eckert & Co. for one hundred 
thousand dollars; one draft payable to American Exchange National 
Bank for one hundred thousand dollars; and one draft payable to 
C. J. Kershaw and Co. for one hundred thousand dollars; and a 
letter of credit stating that Wilshire, Eckert & Co. had deposited 
$200,000 to credit of C. J. Kershaw & Co. in the Fidelity National 
Bank. That I found to be the contents of the envelope. 

Q. Please describe the drafts that you have mentioned—by what 
bank drawn and on what bank drawn. 

A. They were drawn on the Chemical National Bank of New York 

Cit — Fidelity National Bank of Cineinnati. 
86 Q — you remember the letter of advice? 
. Yes, sir. 


: 
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Q. What was its form? a 

A. It was, as near as I can recollect, dated June 14th, 1887, ad- 
dressed to the American Exchange National Bank of Chicago, III.: 
“Messrs. Wilshire, Eckert & Co. have this day deposited for the 
credit of C. J. Kershaw & Co. $200,000,” as I remember it, and 
signed—I think it was signed by Mr. Hopkins, as assistant cashier 
of the Fidelity National Bank. 

Q. Had Wilshire, Eckert & Co. deposited $200,000 ? 

A. No, sir. 

Q. To that credit ? 


A. No, sir. 

Q. Had Wilshire, Eckert & Co. that credit with the Fidelity at 
that time? 

A. No, sir. 

Q. Please state what value, if any, you gave for the drafts which 
you have mentioned, amounting to $400,000, payable to the order 
of yourself, Wilshire, Eckert & Co., C. J. Kershaw & Co., and the 
American Exchange National Bank of Chicago, each for $100,000. 

A. I gave nothing for them at all. 3 

Q. Do you know whether the American Exchange National Bank 
paid anything for the draft of $100,000 payable to its order? 

A. Not to my knowledge. 

Q. Do you know whether C. J. Kershaw & Co. paid anything for 
the draft of $100,000 payable to their order? 

A. Not to my knowledge; no, sir. 

Q. Was anything paid by Wilshire, Eckert & Co.? 

A. No, sir; not to my knowledge. 

Q. Now, please state, Mr. Wilshire, who gave you these four drafts 
and the letter of advice. 

A. They were handed to me by Mr. Harper. 

Q. Where? 

A. In the office of the Fidelity National Bank. 

What did you do with them? 

A. I immediately, after receiving his instructions, placed them in 
my pocket. 

Q. Then what? 

A. Then I went immediately to the depot—the Cincinnati, Ham- 

ilton and Dayton depot. 
87 Q. The Kokomo line? 
A. No, sir; the Pan Handle line. I went by the way of 
Richmond. It is called the Pan Handle, I think. 

Q. Did you meet any one on the train? : 

A. I barely had time after reaching the depot to take a cup of 
coffee and a little lunch and get on the train. The train had 
scarcely pulled out of the depot when I was approached by Mr. Gahr. 
He came up to me and said that he had instructions from Mr. Har- 
per to receive the package which he had given me a short time be- 
fore, and to take charge of it until we arrived in Chicago, and in 
agreement or my instructions which I had received from him ha 
been agreed to. I gave him the package on the train. Mr. Gahr 
took possession of it, and, so far as I know, kept it in his possession 
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until it was delivered to me the next morning at the American Ex- 
change National Bank. 

Q. Was it delivered to you before or after you had stated your 
instructions and the proposition ? 

A. It was delivered to me after I had stated the proposition and 
the instructions I received. 


— this point the taking of the testimony was adjourned until two 
o'clock this afternoon.) 


By Mr. KITTREDGE: 


Q. You have stated, Mr. Wilshire, that this package was given to 
you by Mr. Harper in the Fidelity National Bank. Now state pre- 
cisely what Mr. Harper said to you at that time,as nearly as you 
can, in regard to it. 

A. Mr. Harper had shown me this dispatch, stating that if six 
hundred thousand dollars was brought up that evening that the 
wheat deal would be safe. That is as near as I can rememder the 
substance of the telegram. He then instructed me to take this pack- 
age, which he said contained $600,000.00, go to Chicago, and go to 
the American Exchange National Bank and deliver the package to 
them — — the condition that they would place the $600,000.00 to 
the credit of Irwin, Green & Co. and C. J. Kershaw & Co. on the 

books of the American Exchange Bank, pro rata according to 
88 the amount of wheat each held. If they agreed to this I was 
to deliver the contents of the package to them. 

Q. What, if anything, was said by him about their agreeing to 
carry the wheat deal and how long they would carry it? 

A. I don’t know as any time was mentioned. 

Q. Well, what was said about it? 

A. Well, he said that they were to take care of the wheat deal, or 
the deal, as he mentioned it; but I don’t remember that he men- 
tioned any specified time. The impression on my mind was that 
it was for the day ensuing. 

Q. Well, now, when you got there and saw the officers of the 
bank, as you have stated, state precisely what you said to them on 
that subject, to wit, as to their carrying the wheat deal. 


(This question is objected to by counsel for plaintiff on the ground 
that it has been thoroughly examined into by previous counsel and 
cannot be gone into again by second counsel.) — 


A. I said to them nearly in substance, as near as I can remember, 
what I have answered in the previous question, that they were to 
take this money and place it to the credit of the two firms, Irwin, 
Green & Co. and C. J. Kershaw & Co., and protect the deal in wheat. 

Q. Well, have you stated all that was said on that subject? 

A. That is as near as I can remember. 

— — suid as to how long they were to protect the deal in 
whea 

A. No, sir; I do not think the time was mentioned at all, how 
long. It was understood, as I understood it, that day. 
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Q. What was said, if anything, on that subject? 

A. I don’t know as anything was said as to the time; no specified 
time mentioned. 

Q. Well, what did they say on the subject? 

A. The — to accept the money on those terms. 

85 Wel , what did they say? What form of expression did they 
use? 

A. I asked them —before I delivered the package to them 
89 I stated what my instructions were and asked if they accepted 
the money on those terms, and they said they did, and then 

I delivered the money to them. I called in Mr. Gahr—— 

Q. Mr. Wilshire, what, if anything, did they say about how long 
they would carry the deal or how many checks of Irwin, Green & 
Co. and Kershaw & Co.? 

A. There was nothing said at that time, previously to my deliv- 
ering the money to them. They agreed to take it, and then after- 
wards something was said about it being only for that day 

Q. Mr. Wilshire, won’t you please state what was said? You say 
“something,” but can’t you state more definitely what was said? 

A. Well, it was simply a remark between Mr. Swift and myself. 
After the difficulty had begun to assume shape with reference to their 
not paying the checks of Kershaw & Co. I spoke to Mr. Swift and 
called his attention to the agreement of the morning, and I believe 
he said or intimated that it was only for that day; that they ex- 
pected to carry it through only for that day; but there was no ques- 
tion as to time, as I remember it, when I first made the agreement. 
In fact, my instructions were just to carry out the purport of that 
telegram. 

Q. What, if anything, did you say to them about that telegram 
and your instructions? 

A. I don’t think I mentioned the telegram at all. I don’t remem- 
ber of having done so. The telegram was not to me; it was to the 
bank or to some officer of the bank. 

Q. Well, what, if anything, did you say to the American Exchange 
National Bank about that telegram, and 

A. I don’t remember of having said anything about it at all. 

Q. State, Mr. Wilshire, whether subsequently during the day you 
had any conversation with Mr. Dewar, the cashier of the American 
Exchange Bank. 

A. I had; yes, sir. 

Q. When and what was it? 
90 A. I spoke to him in relation to a receipt that he had prom- 
ised to give me, ora statement of the disposition that he made 
of this money. 
Q. When was that? 

A. That was immediately after our interview and immediately 
after I had turned over the money to them. 

Q. Well, what was said then? 

A. He said before I left that he would give me a receipt, but he 
did not; and then before I left I spoke to him again—before I left 
the bank, which was about fifteen or twenty minutes after this—and 
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he then exhibited to me a deposit ticket, which showed that four 
hundred thousand dollars had been placed to the credit of C. J. Ker- 
shaw & Co. He said, “I will give you either a copy of this or some 
other form of receipt before you leave the city.” I said,“ Very well, 
I shall be in again. I have to go to C. J. Kershaw & Co.’s office to 
attend to some business transactions, and I will return again and 
get the receipt for this.” 

Q. Did you return again to the bank, Mr. Wilshire? 

A. Yes, sir; I was there quite if not all the afternoon. 

Q. Well, when vou returned did you have any conversation with 
Mr. Dewar, the cashier of the bank, or any of the other officers of 


the bank? Just state what you did when you returned to the. 


nk. 

A. Well, when I returned there was considerable confusion. I 
could not understand what the difficulty was, but I received no re- 
ceipt and could get no satisfaction. At any rate, I received no re- 
ceipt, as by that time I found that they were not carrying out the 
agreement. 

Q. What was the ogeasion of the confusion ? 

A. Well, as I understood it, I had heard while at Kershaw & Co.’s 
office that the American Exchange Bank had refused to honor Ker- 
shaw & Co.’s checks, and either at the suggestion of Mr. Kershaw or 
— — his partner, I went to the bank with one of them, I 
think. 

Q. Which one of them? 

A. Well, my impression is that it was Mr. Dewar, but I am not 

sure as to that. 
91 Q. Well? . 
A. Well, I made inquiries, and attempted to ascertain — 

Q. Of whom did you make inquiries, Mr. Wilshire? 

A. I talked to Mr. Dewar. 

Q. The cashier? 

A. Yes, sir. 

Q. Well, state what was said. 

A. Well, he didn’t answer me as to why he was-not carrying out 
this agreement. I asked him, but he did not answer me; but he 
said there was some difficulty in regard to some other drafts which 
the American Exchange Bank had drawn on the Fidelity not being 
paid. It was a matter that I knew nothing about and could not 
understand, but I tried to find out what relation it had with this 
agreement that I had made with them, and insisted that they should 
carry it out. Then I think I had some little talk with Mr. Swift. 

Q. What did Mr. Dewar say when you insisted that they should 
carry out the agreement? 

A. He gave me no definite answer. 

Q. Did he make any reply to you? 

A. Well, he may have given me some reply, but it was not at all 
satisfactory. 

Q. Can you tell what it was? 

A. No, sir, I cannot tell what it was; but I know that it was not 
a satisfactory answer. 
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Q. Well, Mr. Wilshire, if you had any conversation with Mr. 
Swift, what was it? 
A. Well, I attempted to find out from Mr. Swift the cause of their 
not carrying out the agreement—— 
. 4 State what was said, Mr. Wilshire. What did you say to Mr. 
wift?.. 
A. I don’t remember the words or the question I asked him. 
Q. Well, state the substance. 
A. Well, 1 wanted to know why they were not paying Kershaw & 
a Co.’s checks. 
Q. And what was the substance of his answer? 
A. He gave me to understand that there was some trouble that I 
could not understand, but it referred to this matter, I think, 
92 between the American Exchange Bank and the Fidelity, on 
certain drafts that had not been paid. 
Q. What is your best recollection as to the reply, if any, that Mr. 
Dewar made when you asked him about the matter? | 
A. He referred to the same subject as their reason for not paying 
the checks of C. J. Kershaw & Co. 
Q. Did — push for any further reply? . 
‘ A. I did everything in my power, but could get very little satis- 
action. 
Q. What is your best recollection as to the answer you did get? 
A. I have no recollection as to what the definite answer was. 
know that I could get but very little satisfaction. 
Q. Was there anything further said about you geiting a receipt? 
A. No, sir; nothing at all. : : 


— 


Cross-examination by Mr. Swirt: 


Q. In the spring of 1887 what was your firm, Mr. Wilshire? 
A. Wilshire, Eckert & Co., sir. 
Q. Com of whom ? 
A. Of Howard Eckert and myself. 
Q. And what was your business? 
A. Commission merchants and brokers. 
Q. Here in Cincinnati? 
A. Here in Cincinnati. 
. You say you were acting as broker for Mr. E. L. Harper? 
A. Yes, sir. 
’ Q. What were you doing for him as broker? 
7 A. I was executing his orders in the Chicago market or transmit- 
i ting them to the Chicago market for his account. 
1 Orders for what? 
f A. Orders for the purchase of wheat; for the purchase and sale 
; of wheat, as the case may have been. 
Q. For a commission only ? 
A. Yes, sir; for a commission only. g 
93 Q. Did you have any personal interest in the transactions 
ou were carrying on? 
A. No, sir; my commission, that is all. 
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Q. No other interest? 

A. No, sir. 

Q. You had no other interest in the transaction except your com- 
mission ? 

A. That is all, sir. 

Q. Through whom were you dealing in Chicago? 

A. Oh, various parties. 

. Through whom were you dealing for the account of E. L. 
Harper? 

4 Well, we had dealings through a great many parties. Prinei- 
pally through C. J. Kershaw & Co. and M. Rosenfeld & Co. 

Q. What other parties did you have any dealings through? 

A. Oh, we had dealings through Poole & Sherman and A. M. 
Wright & Co. and other brokers that I can’t recall now without re- 
ferring to the books. 

— Mr. Wilshire, when did your transactions for Mr. Harper begin 
there? 

A. I can’t give the exact date. 

Q. About when? : | 

A. Well, I can’t say now exactly. Mr. Harper had been giving 
us orders for a long time. 

Q. How long a time? 

A. Oh, for years back, but, then, not in connection with this.par- 
ticular deal. 

Q. Well, when did this particular deal commence? 

A. I can’t say exactly. | 

Q. Was it some time in March? 

A. Iam unable to say, unless I would refer to the books and re- 
fresh my memory. 

Q. Can’t you fix the time approximately ? 

A. No,sir; not without referring to the books. 

Q. Do you think it was as early as March, 1887? 

A. Yes, sir; it was previous to that. 

Q. How was your account with C. J. Kershaw & Co. known ? 

A. As Wilshire, Eckert & Co. 

Q. And the account with Rosenfeld & Co., how was that known ? 

A. In the same way. 

Q. What was the business of C. J. Kershaw & Co.? 

A. They were commission men, I presumed. 
94 . What were they to do for you, then, on your orders? 
A. To execute the orders. 

Q. As commission men ? 

A. As commission men. 

Q. And what was their interest in the matter—a commission ? 

A. So far as I know, that is all. 

Q. Is that true of Rosenfeld & Co. also ? 

A. Yes, sir; as far as I know of. 

Q. Then they were to purchase for you and have a commission, 
and you were to purchase through them and to get a commission ; 
was that it? 

A. That was the understanding. 
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Q. What was the arrangement about furnishing money ? 

A. Well, we were to have the deals margined in some cases even 
with the market. In other cases they were to have a specified sum, 
as the contract might have been. During this deal that matter was 
changed once or twice. 

Q. How was it in June? 

A. There was no specified agreement, so far as C. J. Kershaw & 
Co. were concerned, except that they were to receive the money nec- 
essary to carry on the deal, which when we started out was to keep 
even with the market. 

Q. They, then, were to purchase wheat, and you were to furnish 
them the money to put up margins ? 

A. I don’t know; I presume so. 

Well, don’t you know that they did call on you for margins, 
to pay up? 

A. Yes, sir; I do. 

Q. Then they were to put up margins, and as the deal went on 
they were to look to you for margins? 

A. Yes; I presume so. | 

Q. And from time to time, when your purchases needed, any mar- 
gin, you sent them money for that purpose, didn’t you? 

A. Yes, sir—that is, I—you say I sent them money—in a great 
many cases the money was deposited here. 

Q. And they drew for it? 

A. I presume so. Sometimes they made drafts on us. 
95 Q. Sometimes you sent them money directly and some- 
times you deposited the money here; is that it? 

A. I don’t know that we ever sent them any money directly. I 
know we sometimes deposited money here. 

Q. In what bank ? 

A. Well, I don’t know that we deposited it in any other, but we 
did in tne Fidelity Bank, but probably we did in some other bank; 
but towards the close they selected the Fidelity as the bank in which 
they wanted the funds deposited. 

Q. You stated, Mr. Wilshire, that as to this letter of advice for 
two hundred thousand dollars, stating that you had deposited that 
amount in the Fidelity National Bank, that you had not made any 
such deposit; is that correct? 

A. No, sir; we had not made that deposit. 3 

Q. From the time you began to purchase wheat through C. J. 
Kershaw & Co., in March or prior to that time, down to the time 
you tuok that letter of advice to Chicago, Kershaw & Co. were fre- 
quently advised, were they not, that you had deposited money in 
the oe ome ? . 

A. Yes, sir; I suppose they were; yes. 

Q. Were those advices all false ? . 

A. No, sir. 

Q. Were any of them false prior to this one with reference to the 
$200,000 ? * 

A. I have no knowledge of that at all, sir. 
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Q. Well, did you deposit the moneys for which letters of advice 

sued prior to this one? 

A. So far as I know, we did. 

Q. Well, Mr. Wilshire, didn’t you know whether you actually de- 

ited the money or not? 

A. Well, there may have been letters of credit sent which we did 
not know. 

Q. Did you deposit any money in the Fidelity Bank to be sent to 
Kershaw & Co.? 

A. Yes, sir. 

Q. How much? 

A. Ican’t say. 

Q. Were there any letters of advice sent by the Fidelit 
96 Bank, saying that you had deposited money, to your knowl- 
edge, that were false? 

A. No, sir; except the one that I have just mentioned. 

Q. And that you knew was false? ; 

A. I knew nothing at all about the letter, sir, until I got to Chi- 
cago and saw it there: 

Q. But when you got there and saw it you knew it was false? 

A. I did; yes, sir. 

Q. Mr. Wilshire, you were in Chicago upon Sunday, the 12th of 
June, 1887, were you not? 

A. Yes, sir; I think I was. 

Q. For what purpose were you there at that time? 

A. For the purpose of consulting with Mr. Kershaw. 

Q. Who was there with you? 

A. Mr. Hoyt, a broker; J. W. Hoyt. 

Q. What arrangement did you make at that time with Mr. Ker- 
shaw with reference to furnishing him funds? 

A. Mr. Kershaw, as [ remember it, stated that between two and 
three hundred thousand dollars would be necessary in order to 
properly protect the deal for Monday and Tuesday, I think. He 
told me what he wanted, and I said I would do the best I could. 

Q. Did you instruct him to draw at that time ninety thousand 
dollars? 

A. No, sir. 

Q. Did Mr. Hoyt? 

A. I don’t know, sir. 

Q. Did he draw for ninety thousand dollars the following day ? 

A. I think not. I gave him a check the next day for ninety 
thousand dollars. 

Q. Check on the Fidelity ? 

A. Yes, sir. 

Q. That was paid, was it? 

A. I think it was. 

Q. When did you leave to come back to Cincinnati? Monday 
night, the 13th of June? 7 

A. Yes, sir. | 

Q. Did you not arrange with Mr. Kershaw then that you would 
deposit the next day two hundred thousand dollars to his credit? 
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A. Well, he was led to expect that I would do it. Of course that 
would depend upon whether I could get it or not. 
97 Q. Yes, that was the understanding then ? 
A. Yes, sir. 
1 * were to deposit $200,000 to his credit on Tuesday, the 

t 

A. 1s, sir—that is, i. 

Q. Lou failed to do it? 

A. Yes, sir. 

Q. Upon Tuesday, the 14th day of June, the firm of Rosenfeld & 
Co. failed, did they not? 

A. I think it was at that time; I am not sure; I think it was the 
14th of June—yes, it was the 14th. 

Q. What was the effect upon the wheat market of Chicago? 

I am unable to say what the effect was; I know what the con- 
ion of it was. 
Well, what was the condition of the market? 
It was what we term panicky,” and declining. 
How much did it decline? 
IJ am unable to say. 
Well, approximately? Eighteen to twenty cents? 
Ves; well, from fitteen to eighteen cents, I should say. 

Q. Fell from ninety-two to seventy-two or three, didn’t it? 

A. Well, I don’t know whether it was that much, but my im- 
pression is that it did decline about that. 

‘ Q. — time how much wheat was Rosenfeld & Co. holding 
or you 3 

A. I am unable to say exactly. 

Q. Well, approximately ? 

A. I think about five million bushels. 

Q. How much were Kershaw & Co. holding for you ? 

A. I don’t know the exact amount. 

Q. State 9 4 
— — should say in the neighborhood of fiſteen million 

ushels. 

Q. The fall in wheat upon that day, then, more than —largely 
more than consumed all the margins you had on deposits there, 
didn’t it? 

A. I should think it did. 

Q. The panic that existed in Chicago on that day extended some- 
what to Cincinnati, did it not, Mr. Wilshire? 

A. What do you mean by that? 

Q. In its effect upon you as a broker in the transaction ? 

A. Yes, sir. : 
98 Q. Do you know what telegram was sent in the afternoon 
of that day by the Fidelity National Bank to the American 
Exchange National Bank ? 
No, sir. 

Q. Mr. Wilshire, did you know about this telegram being sent by 
the Fidelity Bank to the American Exchange Bank of Chicago, in 
the 2 of June 14th : Joe Wilshire will be at your bank to- 
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morrow morning with six hundred thousand dollars, to make his 
trade with Kershaw and others good, if they are protected until he 
arrives? 

A. No, sir; I knew nothing about it. 

Q. Is this your first information of the sending of that telegram? 

A. Yes, sir; so far as I know, it is the first I have heard of it; 
never. It may have been mentioned to me, but, as far as I know, 
this is the first time I ever heard of it. 

Q. When that telegram was sent hadn’t there been any arrange- 
ment made with you that you should go to Chicago that night? 

A. I don’t know when that telegram was sent. 


Q. Well, prior to the time that you went to Chicago that night 


didn’t you know that it was sent? 

A. No, sir; I knew nothing about going to Chicago on this busi- 
ness until after six o’clock that evening. I barely had time to catch 
the train, and if any telegram of that kind was sent it was not men- 


tioned to me. I knew nothing about going until so late that I had 


barely time to catch the train. 

Q. Is this the telegram that you have said in your direct exami- 
nation was shown to you by E. L. Harper: If Wilshire is here with 
six zebra currency the deal will be safe. Answer quick? 

A. Yes, sir. 

Q. That is the only telegram that you knew anything about at the 
time you left for Chicago? 

7 The only telegram I knew about in connection with this mat- 
ter 

Q. Yes, sir. 

A. Yes, sir; that is the only telegram I knew about. 

Q. The previous telegram which I read, if sent at all, was 
99 sent without your knowledge and consent, and if any arrange- 
ment of that kind was made it was made without your knowl- 

edge and consent? 3 

A. Read that telegram aguin, please, Mr. Swift. 

Q. (Telegram read again by Mr. Swift.) 

A. Signed by whom? 

Q: I did not state by whom. 

A. I never heard of it before, sir; never. 

Q. You say that at this time you were not interested in any 
manner in these purchases of wheat in Chicago, except as a broker? 

A. In the orders that Mr. Harper gave me, yes, sir; merely as a 
broker. 

Q. Had you not given to the Fidelity Bank your checks and due 
bills for some of this money ? | 

A. Yes, sir. 

. For how much? 

A. I don’t remember now. 

Q. About how much? 

A. Upwards of a million dollars, I should think. 

Q. Part of these checks were on the Fidelity Bank and part of 
them were on some other bank, were they not? 

A. I think they were. 
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Q. If you were not interested in those deals, Mr. Wilshire, except 
as a broker, how do you explain the fact of your giving your own 
checks to the Fidelity Bank for the amount you have mentioned? 

A. Those checks were given by me with the understanding that 
Mr. Harper was to take them up with his own private ones. I gave 
them simply as a matter of receipt between Mr. Harper and myself 
or our irm and Mr. Harper. I was given to understand that Mr. 
Harper took them up with his own private funds. To make myself 
— this fact I saw them frequently in his possession ; in his own 

and. 

Q. You understood that due bills and checks given by you or your 
firm were simply receipts ? 

A. Yes, sir; that was my understanding of it. 

Q. Mr. Wilshire, how long have you been in business? 

A. Oh, some years. 

Q. How many? 

A. Well, since 1870. 
100 Q. Now, Mr. Wilshire, why should you give any receipt, 
either to Mr. Harper or to the Fidelity National Bank? 

A. Why should I give any receipt? Why, it was a matter under- 
stood between Mr. Harper and myself. 5 

Q. What was it that was understood, Mr. Wilshire, between you 
and Mr. Harper? 

A. That I should give these checks. 

Q. Why, Mr. Wilshire, if I should come to you and ask * to 
buy for me ten thousand bushels of wheat in Chicago would you 
give me a receipt in the shape of a check ? 

A. It would depend, Mr. Swift, altogether on the arrangement I 
had with you. 

Q. Would that be the ordinary course of business, Mr. Wilshire? 

A. Allow me to say, Mr. Swift, that I do not know that this cross- 
examination is pertinent to the question at all. This ground has 
already been gone over. I did not give those checks in the manner 
that I have stated. 

Q. I would like—— 


Mr. MatrHews: That is not for you to say, Mr. Wilshire. 


Mr. Swirr: 


Q. I would like to have you explain what the agreement or un- 
derstanding was between you and Mr. Harper by which you gave 
him your checks as receipt, as you say you did. 

A. I did, Mr. Swift. I gave them to him simply as receipts, as a 
form of receipt for the money. 

Q. And I ask you why you should give him any receipt. 

A. Simply because I had agreed to do so. Perhaps, under tlie ex- 
perience } ave had since, I should not do so again. I su 
probably I should not do so again ; but, nevertheless, I did do it. 
Q. That is the only explanation that you are able to make, is it? 
A. That is the only explanation that I shall make. 

Q. You see now that that was an unbusiness-like transaction. 
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A. ow I should not do it again, after the experience I have 
had. 
101 Q. You still insist that notwithstanding the fact that you 
ve your own due bills and checks that you had no inter- 
est in the transaction? 

A. I stated none, except to get a commission. 

Q. Now, Mr. Wilshire, you and Mr. Hoyt together arrived in Cin- 
cinnati from Chicago on Tuesday morning, the 14th of June, did 
you not? 

A. Yes, sir. 


Q. And the night of the same day you took the train back to ° 


Chicago. Is that true? 

A. Yes, sir. | 

Q. Mr. Wilshire, were you in a nervous and excited condition at 
that time? 

A. At what time do you meun, sir. 

Q. On the 14th of-June, and in the evening when you went to 
Chicago. 

A. Well, I don’t know. I may, perhaps, have been a little more 
nervous than I usually am. 

Q. Is it not a fact, Mr. Wilshire, that your wife went with you tu 
Chicago that night on account of your nervous condition, and she 
was alarmed about you ? 

A. She went with me, 

Q. And that was the reason, was it not? 

A. I don’t know that that was the reason. I had been traveling 
and had been on the cars for two or three nights previous to that 
time, and she concluded that she had better go with me. 

Q. That large decline of eighteen or twenty cents a bushel on the 
fifteen million bushels of wheat which you were carrying in Chicago 
was sufficient to demoralize you or sufficient to cause you consider- 
able nervousness, was it not? 

A. It was sufficient togive me a great deal of concern. 

Q. At what time did your train reach Chicago, Mr. Wilshire, on 
the morning of the 15th of June? 

= — it was about eight o’clock—between seven and eight 
o'clock. 

Q. You went, you say, first to the Hotel Richelieu ? 

A. Yes, sir. 

Q. Who went with you there? 
102 A. Mr. Kershaw was at the train when I arrived in Chi- 

1 cago, and he accompanied me to the Hotel Richelieu, and my 
wife. 

Q. And Mr. Hoyt? 

A. No, sir; Mr. Hoyt was not there on the 15th. 

Q. Mr. Hoyt went up to Chicago with you, didn’t he? 

A. No, sir. 

Q. Didn’t he? 

A. No, sir. 

Q. Mr. Wilshire, are you positive about that ? 

A. I am. 
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Q. Mr. Hoyt came down with you on the night of the 13th, didn’t 
e? | 


A. Yes, sir. : 

Q. He was in Cincinnati on the 14th? 

A. I. presume he was. 

Q. You say that Mr. Hoyt was in Chicago on the 15th, on the 
morning of the 15th, and he did not go up with you? 

A. He went by another route. 

Q. You went with Mr. Kershaw from the Hotel Richelieu to the 
American Exchange Bank, did you? 

A. That is my impression. I think we went together. 

Q. Think you went together? 

A. Yes, sir; I think we did. Thatis my impression. 

* — who did you find at the bank when you first arrived 
there 3 

A. On my arrival—immediately on my arrival? I cannot say 
— I can give my impression. 

Q. Well, give it. 

A. Mr. Irwin, Mr. Dewar, and yourself. 

Q. What time was it that you arrived at the bank? 

A. I think it was about nine o’clock, or a little after nine, perhaps. 
I remember distinctly that we went to the Hotel Richelieu directly 
from the train, and as soon as we had finished breakfast we went di- 
rectly from there to the American Exchange Bank. 

Q. How long was it before Mr. Hoyt came in? 

A. Immediately, I think. 

Q. Is it not a fact, Mr. Wilshire, that you and Mr. Hoyt came in 
there together? 

A. Possibly we may have. I met Mr. Hoyt at the Hotel Riche- 

lieu, and he was there previous to our starting from there. 
103 Q. Is it not a fact, Mr. Wilshire, that you and Mr. Hoyt 
went together from the Hotel Richelieu ? 

A. We may have. I can’t say positively about that. I am not 
clear on that point. It may have been. 

Q. Now, Mr. Wilshire, on thinking the matter over, don’t you re- 
member that you and Mr. Hoyt came to the American Exchange 
Bank together, and that Mr. Kershaw had left you, and that he 
came in afterwards ? 

A. My impression is that Mr. Kershaw went there with me. I 
know he was there previous to our leaving the Hotel Richelieu, but 
as to whether or not he accompanied me to the American Exchange 
Bank I am unable to state positively, although my impression is 
that he did. 

Q. Is it not a fact that Mr. Irwin did not get to the bank until 
some time after you got there? 

A. He was there when we went into the room. He was there 
present during the interview. 

Are you positive about that, Mr. Wilshire? 

A. Well, he may not have been in the room when I entered, but 
came in. He must have come in immediately after if he was not in 
the room when I entered, for he was present at that interview. 
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Q. When did Mr. Eggleston come in? 

A. I don’t remember what time he came in. 

Q. Was he there during the interview ? 

A. He was; yes, sir. 

Q. During the whole interview ? 

A. He may not have been there during the whole interview, but 
he was in the room during the interview ? 

Q. During part of it? 

A. Yes, sir. 

Q. Just at the beginning? 

A. I could not say that. I know he was in the room during the 


interview, but cannot say positively whether he was there at the be- 


ginning or at what stage of the interview he was there. 
Q. Was Mr. Hamilton Dewar, of the firm of Kershaw & Co., there 
at the beginning of the interview ? 
A. I am unable to say that. He was in the room. 
104 Q. You simply know that he was there during a part of 
the interview ? 

A. That is all. : 

Q. Are you able to state positively who the individuals were who 
were present when the interview commenced ? 

A. Well, I don’t know that I can state all of them who were 
present when it commenced. f 

Q. State as many as you can that were there when the interview 
commenced. : 

A. Well, there was yourself, Mr. Dewar, the cashier, I think; Mr. 
Kershaw, Mr. Hoyt, and my impression is that Mr. Irwin was there 
at that time; that is as near as [ can remember now. 

Q. How soon did this interview commence after you arrived at 
the bank, Mr. Wilshire? 

A. Shortly after my arrival there. 

Q. In what — of the bank did it take place? 

A. In one of the rooms of the bank; I presume you would call it 
the private office of the bank. 

Q. How long did the interview last? 

A. I should judge about an hour. 

Q. Was it an exciting interview? 

A. I saw nothing peculiarly exciting about it. 

. You saw nothing peculiarly exciting about it? 

A. I think not; no, sir. 

Q. Is it not a fact, Mr. Wilshire, that both you and Mr. Hoyt were 
greatly excited and greatly apprehensive as to the result of the day? 

A. It is possible that we may have felt that way, but I was not 
aware of any exhibition of undue excitement on our part at that in- 
terview. 

Didn't you get up and stand in the middle of the room and 
talk in an excited manner? 

A. Not to my knowledge. In the middle of the room you say, 
Mr. Smith ? 

Q. Well, I don’t mean by that the geometrical centre, but didn’t 
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you get up and stand in the middle of the room, or didn’t you get 
up on your feet and talk with reference to this matter? 
A. 1 I did, but not in an excited manner, that I remem- 
r of. 
105 Q. Who commenced the conversation, Mr. Wilshire? 
A. I am unable to say, sir, as to that. a 
Q. Ape you able to state what first was said in the conversation ? 
A. I don't know in what way it began. 
Q. Nor who commenced it? 
A. No, sir; I only know that I made my statement when called 
upon to do so. 
Q. Were any inquiries made there, Mr. Wilshire, of Mr. Kershaw 
in reference to the condition of the market? 
A. There may have been ; I don’t remember now. 
Q. Had you had any conversation with Mr. Kershaw prior to 
coming to the bank about the condition of the market? 
A. — I had. 
Q. What is your recollection about it? 
A. I don’t remember. 
Q. No recollection about it? 
A. I do not recollect the nature of any conversation that I may 
have had with Mr. Kershaw. 
Q. Do you recollect that there was any conversation with Mr. 
Kershaw with reference to the condition of the market? 
A. I do not remember; no, sir. 
Q. Did you make any inquiry of Mr. Kershaw as to how much 
money he needed? 
A. I don’t remember of having done so. 
Q. Did Mr. Hoyt? 
A. Iam unable to say. : ; 
Q. So fur as you can remember, Mr. Wilshire, there was no such 
inquiry made either by you or by Mr. Hoyt, either before coming to 
the American Exchange Bank or while at the bank, as to the con- 
dition of the market, and how much money Mr. Kershaw needed ? 
A. I don’t remember about that. 
8 — the interview broke up was there any such inquiry 
made 
A. Not that I remember. . 
1 I present during the whole of that interview, Mr. Wil- 
shire 
A. I think you were. You have reference now to the interview 
in the bank ? 


Q. Yes. 
A. Yes, sir; I think you were. ä 
106 Q. Was Mr. Irwin present during the entire interview? 


A. I think he was; yes, sir. 
Q. Mr. Eggleston ? 
A. I am unable to say as to Mr. Eggleston, whether he was there 
1 entire time of the interview or not. 
Q. During the material part of the interview was he present ? 
A. What do you call the material part of the interview ? 


: 3 “$x 
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Q. I leave it for you to judge. 

A. Well, he was there most of the time, as I remember it. 

Q. Was Mr. Dewar there during the entire interview—I mean 
Hamilton Dewar, the partner of Mr. Kershaw ? 

A. I am unable to say. I know he was there some of the time, 
but he took very little part, if any, in the conversation. 

Q. Did anybody present any figures showing how much money 
Mr. Kershaw would need during that interview? 

A. No, sir; not to my knowledge. 

Q. Did you make any inquiry or did anybody make any inquiry 
whatever as to whether the funds which — brought up would be 
sufficient to carry Kershaw & Co. through the deal? 

A. None was made of me, nor did I make any. 

Q. And they made no statement? 

A. No, sir; not at that time that I remember of. 

Q. Didn’t Mr. Hamilton Dewar or Mr. Kershaw state how much 
they would need to go through the clearing-house that day and how 
much they would need for margins? 

A. If they did I have no recollection of it. It was not addressed 
to me. I am quite sure of that. 

Q. Then you and Mr. Hoyt both let that interview take place and 
end without making any inquiry of Kershaw & Co. as to their con- 
ae 2 and without any statement from them, so far as you remem- 

r? 

8 — So far as I remember there was no statement from Kershaw 
a /0. 

Q. Now, Mr. Wilshire; please repeat what statement you say you 
made there. 

A. In the bank? 

107 Q. Yes, sir. 

A. Well, I stated that I was under instructions to deliver 
to the American Exchange National Bank, to be placed to the 
credit of C. J. Kershaw & Co. and Irwin, Green & Co. as their 
interest mignt appear according to the wheat they held, pro rata, six 
hundred thousand dollars, provided the bank was to see them 
through. 

Q. To whom did you make that statement? | 

A. To the gentlemen that were present—yourself, Mr. Irwin, Mr. 
Dewar, the cashier, and in the presence of Mr. Hoyt and any other 
gentlemen that were present. 

Q. Did you state from whom you received your instructions? 

A. I don’t know that I stated the name at all. I stated that I 
had instructions to that effect. 

Q. But you stated no name at all? 

A. I think not; my impression is that I did not. 

Q. You made that statement to all the gentlemen—all the other 
gentlemen that were assembled there ? : | 

A. I made it to you, Mr. Swift, more particularly than to any- 
body else. More particularly I addressed you, because I think the 
conversation had been with you. 

Q. What conversation had been with me? 
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A. I think you asked me what my instructions were. 

Q. Prior to the time of your making this statement? 

A. Yes, sir; I think so. 

Q. This statement was made in reply to my question ? 

A. Yes, sir; I think it was. 

Q. You are very clear as to that, are you, Mr. Wilshire? 

A. No, sir; I am not clear as to that. That is my impression, 
and I think that was it, but I am not perfectly clear about it. 

Q. But you are clear as to the statement you made and that it 
was made to me? 

A. I made it to the parties in the bank. 

Q. But you addressed yourself to me? ) 

A. Yes, sir. 

Q. And your statement was made in reply to a question put by 
somebody ? 

A. Yes, sir. 
108 Q. And you think that question was put by me? 
A. Yes, sir; that is my best recollection. 

Q. Then you had stated previously that you were there under in- 
structions, had you? : 

A. Previously—when do you mean—I don’t quite understand 


you. 

Q. I say that you had stated that you were there at the bank 
under instructions, and then somebody asked you what your instruc- 
tions were, and in reply to that you stated your instructions. Is 
that it? 

A. Yes, sir. 

Q. To whom did you make that statement ? : 

A. Well, I don't know as I made it to any one in particular. I 
made it to the gentlemen there present; those representing the bank, 
as I supposed, and I addressed myself to you. 

Q. Give the nature of the statement, Mr. Wilshire. 

A. I have already given it. 

Q. Well, prior to the question put to you as to what your instruc- 
tions were, what statement had you made prior to that time that 
informed the gentlemen there that you were under instructions ? 

A. I simply said that I was ready to deliver them the package I 
had when they were ready to receive it on the instructions that had 
been given to me. 

Q. And then somebody asked you what your instructions were? 

A. That is my impression. 

Q. And then you stated your instructions? | 

* Yes, sir; to the officers of the bank and the parties present 
there. 

Was I the person who assented to receive the deposit in that 


way? 

A. I don’t know as there was any particular assent from any in- 
dividual; but I was given to understand by Mr. Dewar, the cashier 
of the bank, that it was agreed upon. 

. What did he say from which you got your undersianding? 

A. What did he say? 

10—1110 
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Q. Yes;.what did Mr. Dewar say from which you got your under- 
standing! 
A. He said it was satisfactory. I can’t give his exact words. 
109 Q. Well, what did he say? 
A. I am unable to say what he said. 

Q. Give it as near as you can. 

A. Well, he said that he would accept the money on that — 
sition. That is as near as I can remember now. I doa't remember 
the exact words of his remark or of his reply. I only know that I 
was given to understand that it was satisfactory and that the money 
was accepted by the bank on that proposition. 

Q. Now, Mr. Wilshire, will you repeat the names of the gentle- 
men whom you say were present when Mr. Dewar made that state- 
ment ? : 

A. Well, I do not know who were exactly present at that time 
a ay yourself, Mr. Dewar, the cashier, Mr. Hoyt, and, I think, Mr. 

rwin. 

Q. What did you do then, Mr. Wilshire ? 

A. What time are yon speaking of? 

After that statement had heen made by Mr. Dewar? 

F > I went out of the bank—outside of the bank—and called in Mr. 
ahr. 

Q. Where was he? 

A. He was on the outside of the bank. 

Q. Out on the sidewalk ? 

A. Yes; when I discovered him. I looked some little time for 
him before I discovered him. When I saw him I called him into 
the bank and told him the instructions I had received had been 
agreed upon and for him to give me the package and I would de- 
liver it to the officers of the bank. | 

Q. And he gave the package to you? 

A. Yes, sir. 

Q. Whereabouts did he give it to you? 

A. Well, right outside—that is my impression—outside of the door 
of the room in which the interview was held. 

Q. And you went in alone with the package? 

A. I did— that is, he did not accompany me at all. 

Q. Did you then open the package yourself? 

A. I — it there, right at the head of the table. You remem- 
ber, Mr. Swift, you were sitting right there (indicating position on 

desk), as I remember it, and the others were at the table, 
110 and I was at what you might call the head of the table. 
Q. And you then learned for the first time the contents of 
that package ? i 

A. Yes, sir. 

Q. Did you examine the contents of it ? 

A. As I passed them over I looked; yes, sir. 

Q. You did not hand the package over intact, but opened it and 
took out the contents, aud you then saw what the package con- 
tained. Is that it? 

A. My impression is that I opened it; it was not sealed. I took 
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out the contents and laid them on the table, examining them at the 
same time. 

Q. You saw, then, that one of the papers was a letter from the 
Fidelity National Bank, stating—addressed tothe American Ex- 
change National Bank, Chicago—stating that Wilshire, Eckert & 
Co., your firm, had deposited in the Fidelity National Bank two 
hun thousand dollars to the credit of the American Exchange 
National Bank for the use of C. J. Kershaw & Co., did you not? 

A. I saw that; yes, sir. 

Q. You knew that was not true, didn’t you? 

A. Knew that we had made no deposit there? Yes, sir. 

Q. You did not make known that fact, did you? 

A. No, sir. 

Q. You let the American Exchange Bank take that letter of ad- 
vice without disclosing that its contents were not true? 

A. I said nothing about the contents being true or untrue. 

Q. You — it, did you? 

A. Ves, sir. 

Q. To whom did you deliver it? : 

A. As near as I can recollect, to Mr. Dewar, the cashier.of the 
bank. I delivered the contents of the package to him. 

Q. Did they go into the hands of Mr. Kershaw at all ? 

A. No, sir; not that I know of. 

Q. Did they go into the hands of Mr. Dewar, the partner of Mr. 
Kershaw ? 

A. Not that I know of. 
111 Q. Or into the hands of Mr. Eggleston ? 
A. Not that I am aware of; no, sir. : 

Q. One of those drafts for $100,000 was payable to the order of C. 
J. Kershaw & Co., was it not? 

A. Yes, sir. 

Q. It was necessary for that to be endorsed before it could be de- 
posited, wasn’t it? 

A. Yes, I presume so. 

Q. Did you see it endorsed ? 

A. Not to my recollection. 

Q. Did you see the other draft endorsed ? 

A. Which one? 

Q. The draft payable to the American Exchange National Bank ? 

A. Not to my recollection. 

Q. Did you see either of the other drafts endorsed ? 

A. I saw the draft made payable to J. W. Wilshire and the draft 
payable to Wilshire, Eckert & Co. endorsed. 

Q. You endorsed those yourself? 

A. Yes, sir. 

Q. At that interview ? 

A. I think so; yes, sir. 

Q. To whom were those delivered ? 

. To Mr. Dewar, the cashier of the American Exchange Bank. 
Q. All delivered to the cashier of the bank ? 
A. That is my impression; yes, sir. 
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A. It showed that four hundred thousand dollars had been placed 
to the credit of C. J. Kershaw & Co., but it didn’t show which of the 
drafts or the letter of advice and drafts 

Q. Well, you knew that it was made up in that way, didn’t you ? 

A. No; there was nothing on the deposit slip to show that. 

Q. But you knew, Mr. Wilshire, that Mr. Irwin had taken two of 
the drafts ? 

A. Yes; I knew that. : 

Q. Then you knew, did you not, that the four hundred thousand 
dollars must have been made up of two remaining drafts and the 
letter of advice for two hundred thousand dollars? 

A. I had no way of knowing that. 

Q. Could it be otherwise, Mr. Wilshire ? 

A. Well, I don’t know; I suppose not. 

Q. When you wentaway from the bank, Mr. Wilshire, you knew 
that the American Exchange National Bank had taken this letter 
of advice and had credited it to C. J. Kershaw & Co. as a cash item— 
this letter of advice for two hundred thousand dollars, which you 
knew to be false ? ; 

A. I knew that they had taken it. I knew that they had placed 
$400,000 to the credit of C. J. Kershaw & Co. of the papers I have 
already enumerated as being in that envelope. 

Q. Why did you not take currency to Chicago, Mr. Wilshire? 

A. I do not know, sir. ' 

Q. You did not know that currency had been requested ? 

A. No, sir; I knew nothing about it at all. I had no conversa- 
tion about this matter at all until about six o’clock on the evening 
of the 14th. I knew nothing of what had taken place. 

115 Q. When you returned to the bank, Mr. Wilshire, what 
time was it, did you say, on the 15th of June? 

A. To the American Exchange Bank ? 

Q. Yes, sir. 

A. I am unable to say exactly what time it was. 

Q. Between eleven and twelve o'clock ? 

A. Yes, or a little later than that. 

Q. How long did you remain there then? 

A. I was there, I think, nearly all the afternoon—quite the after- 
noon. ä 

Q. Before you left the bank in the afternoon you stated, did you 
not, Mr. Wilshire, that you were going to Cleveland that night to 
raise more money for the wheat deal ? 

A. I don’t remember of ever having made any such statement. 

Q. Don’t you remember of having made that statement to me, 
Mr. Wilshire? : 

A. No, sir. 

Q. Do you remember making it to anybody? 

A. No, sir; I do not. 

.Q. Mr. Wilshire, were you on the board of trade in Chicago, on 
the 15th of June? 

A. I think not; possibly I may have been for a little while, but 
I do not remember. 
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Q. You are aware of the fact that the American Exchange 
National Bank ceased to pay Kershaw & Co.’s checks shortly before 
eleven o’clock on the 15th of June? : 

A. I was not aware of it until I was told so in Mr. Kershaw’s . 
office. 

Q. You did learn it there on that day, did you? 

A. Learned that the American Exchange National Bank were 
not paying his checks, but I did not—I don’t remember having been 
told when they ceased to pay them. 

Q. You say that after you learned that fact that you went back 
to the bank and talked with Mr. Dewar, the cashier, with reference 
to the matter? 

A. Yes, sir; that is my impression. 

: Q. Well, is it only an impression ? 

8 A. I am confident that I had a conversation with Mr. De- 

* 116 war, the cashier of the bank, with reference to that, but I can- 
not say exactly when it was. I was in Mr. Kershaw’s office 

when I learned that the bank had stopped paying his checks; but—— 

Q. But the time of that conversation you are unable to fix? 

A. Yes, sir; I am unable to fix the exact time. 

| Q. Except that it was some time after the bank had stopped pay- 

’ ing the checks of Kershaw & Co.? 
| A. Yes, sir; some time after. 
Q. Now, please state again, Mr. Wilshire, exactly what it was that 
Mr. Dewar said whien you spoke to him with reference to the bank 
. not paying the checks. 


* A. I am unable to state exactly what it was that Mr. Dewar said. 
. I only know that I could get but very little satisfaction in regard to 
7 the matter. 


Q. You cannot state at all what he said? 

A. No, sir; I do not remember. He gave me no reason why they 
had stopped paying the checks. 

* Q. Do you remember what you said ? 

A. No, sir, save to ask him the question why they were not carry- 
ing out the arrangement that I understood was clearly understood 
and agreed to by them. 

Q. Where did you have that interview with him? 

A. I don’t remember just where; it was in the bank. 

. Somewhere in the bank? 

A. Ves, sir. I remember that it was somewhere in the bank; 
either in the room we had the interview in or outside. I think it was 
in the room that we had the interview in, but I am not positive 
about that. 

ae Q. Who was present at that interview ? 

A. The time I was speaking to Mr. Dewar? 

Q. Yes, sir. 

A. Well, I don’t remember: There were several persons present 
5 but I can’t state now who they were. 

. Q. Was I there? 

A. I don't remember. I saw you in the afternoon once or twice. 
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Q. Then you do not remember whether there was any person 
present except yourself and Mr. Dewar at that time) 
117 A. I don’t remember; there were several persons standing 
around, but I am not clear on that point. 

. You are positive, are you, that that is what you asked him? 

A. I don’t know in what particular words I asked him. 

Q. Didn’t you ask him why the bank had stopped paying Ker- 
shaw & Co.’s checks ? 

A. I remember that I referred to the agreement. 

Q. Were you not told that Kershaw & Co. had presented a check 
to go through the clearing-house for $200,000, and asked them to 
certify it? 

A. I don’t remember that I was. 

Q. Weren’t you told in the morning that Mr. Kershaw had said 
that he only needed sixty-eight thousand dollars to carry him 
through the clearing-house, and when it came time to go through 
the clearing-house he presented a check for $200,000 to go through 
the clearing-house, ma asked them to certify it, and it was for that 
reason that the bunk refused ? 

A. I don’t remember any such statement; no, sir. 

15 Are you able to deny that there was such a statement made to 
you 

A. No, sir; I am not. 

Q. Are you positive that you asked me why the bank had stopped 
* — & Co. 's checks? 

A. My recollection in regard to my putting the question to you is 
that I asked why the bank had not carried out its agreement, which 
it was clearly understood in the morning that it had agreed to. 
do not remember exactly what your answer was, but you made 
some reply iu regard to certain clearing-house matters which I did 
not understand; and I also think that vou told me then about some 
drafts that the American Exchange Bank had drawn on the Fidelity 
Bank not being honored, or something of that kind. 

Q. Where was that conversation held, Mr. Wilshire ? 

A. In the bank. 

Q. Whereabouts in the bank ? : 

A. I don’t remember exactly, but in the bank. 
118 Q. Who was present? 
A. I don’t know as there was anybody present. 

Q. Nobody present? 

A. I don’t know as there was anybody near us; there were others 
around. 

Q. What time of the day was that? 

A. In the afternoon. 

Q. In the afternoon of the 15th of June? 

A. Yes, sir. 

Q. Did you know, Mr. Wilshire, on the 15th of June, that before 
the board of trade closed that Mr. Kershaw had an announcement 
made from the gallery of the board that he had not suspended pay- 
ment and expected more funds the next morning; or something 
to that effect ? 
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A. Yes; I remember hearing that that was the case. 

Q. Well, did you not know that he had made a statement of that 
kind based upon your promise of more money? 

A. No, sir; I did not. 

Q. The throwing out of Kershaw & Co.’s checks on the 15th of 
June by the American Exchange National Bank created a panic in 
Chicago, didn’t it? 

A. P don’t know that it did. 

Q. Don’t you know that there was a panic there on 15th of June? 

A. Yes, sir. 

The panic of the 14th of June was continued on the 15th? 

A. Yes, sir. My impression is that on the morning of the 15th 
there seemed to be a better feeling, but afterwards it developed into 
a panic. 

Q. Will you look at the deposit ticket I now hand you, Mr. Wil- 
shire, which is Exhibit No. “69” of the deposition of Robert M. 
Orr, and state whether or not that is the deposit ticket which was 
shown you by Mr. Dewar on the 15th of June? 

A. (After a No, sir; that is not the ticket. 

Q. Did you do anything, Mr. Wilshire, r ae to the 15th of 
June towards furnishing more money for C. J. Kershaw & Co.? 

A. You have reference now to the time I left Chicago on the even- 

ing of the 13th of June? 
119 Q. No. (Just read the question again, please.) 


(Question is read to witness.) 


A. No, sir; not to my recollection. 
. Prior to the time that you left Cincinnati for Chicago, on the 
night of the 15th of June, was there any agreement or arrangement 
between yourself and Mr. Harper about stopping the payment of the 
drafts which you took to Chicago? 
A. Prior to that? No, sir. 
Q. Did you make any such arrangement as that on the 15th of 
June by telegraph ? 
A. My impression is that I was instructed to telegraph to the 
Chemical National Bank of New York to stop payment. 
Q. By whom were you so instructed ? 
a W. Mr. Harper. 
Q. When? : 
A. 1 think it was on the 15th of June or—no; it was on the 16th 
of June. 
Q. After you returned to Cincinnati ? 
A. Yes; after my return to Cincinnati. 
Q. Did you send such a telegram to the Chemical National Bank 
of New York? 
A. I think I did; yes, sir. 
Q. But you did so by the instructions of Mr. Harper? 
A. I did it by the instructions of Mr. Harper. 
Q. And on the 15th of June, when you were in Chicago, was there 
any eet that kind made between yourself and Mr. Harper? 
] — N 
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A. I think not. As I remember it, not, but I am not clear on that; 
but I don’t remember of anything of that kind. 

Q. It is a fact; is it not, Mr. Wilshire, that prior to the 15th of 
June the Fidelity National Bank had sent to the American Exchange 
National Bank of Chicago a considerable number of letters of advice, 
stating that you or your firm had deposited money with the Fidelity 
Bank to the credit of the American Exchange Bank of Chicago for 
the use of C. J. Kershaw & Co.? 

A. Yes, sir. 

Q. The testimony of Robert M. Orr shows in this case that upon 

the 28th of April, 1887, the Fidelity Bank sent a letter of ad- 
120 vice to the American Exchange National Bank of Chicago, 


saying: We credit your account $25,000, received from Wil- ° 


shire, Eckert & Co., for the use of C. J. Kershaw & Co.” Had the 
Fidelity Bank received $25,000 from Wilshire, Eckert & Co.? 
. I presume so. 
hat is your recollection ? 
. I think they had. 
In what manner? 
. In the way of a deposit. 
What kind of a deposit—money, currency ? 
No, sir; it was a check deposit. 
A check on what bank ? 
Well, I am.unable to say unless I would look the matter up. 
My impression is that it was a check on the Fidelity. 5 
Q. Did Wilshire, Eckert & Co. have that money to their credit 
with the Fidelity or was it arranged that Mr. Harper would take 
charge of the check ? 
A. I presume that they had that amount to their credit. 
Q. What is your recollection about it ? 
A. They had the amount to their credit. 
Q. Is your recollection clear and positive about that? 
A. I don’t see how they would have issued a letter of credit un- 


less they had. 

Q. Was it a cash deposit by your firm ? 

A. It was very likely a deposit of a check. 

Q. That is, you deposited to your credit whose check on the 
Fidelity? 

A. I cannot tell you until I look at the books and see. 

Q. Well, did you deposit this money fer the use of Mr. Harper? 

> — I deposit this money for the use of Mr. Harper? 

Ves. 

A. I deposited the money to the credit of whomever it was placed 
to the credit of for the purpose of margining Mr. Hurper’s deals. 

Q. Then — firm eee this money for the purpose of mar- 
gining Mr. Harper’s deals in wheat? 

A. Yes, sir. 

Q. Do you mean to say, Mr. Wilshire, that your firm actually 
furnished this $25,000 for Mr. Harper ? 

A. Oh, we received it from Mr. Harper. 
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121 Q. Then you received a check or something from Mr. 
Harper and placed it in the account of Wilshire, Eckert & Co. 
in the Fidelity Bank ; is that it? 

A. Yes, sir; that’s the transaction. 

Q. Upon the next day it appears from the testimony of Mr. Orr 
that the Fidelity National Bank sent to the American Exchange 
National Bank a similar letter of advice for $25,000. Was that 
transaction made in the same way ? 

A. I presume it was. , 

Q. Upon the 30th of April it appears that the Fidelity Bank sent 
to the American Exchange Bank a similar letter of advice for 
3100, 000; was that transaction made in the same way? 

A. As far as I know it was; yes, sir. 

Q. You knew of the sending of these letters of advice, did you? 

A. I knew of nearly all of those transactions; I presume I knew 
of these. 

Q. Upon the 28th of April, 1887, it appears that the Fidelity Bank 
sent a fetter of advice to the American Exchange Bank of similar 
tenor * $103,000; that was a transaction of the same. nature, 
was it 

A. Ves, sir; I think it was. 

Q. The receiver of the Fidelity Bank still holds the due bills and 
checks which you gave to the Fidelity Bank, does he not? 

A. So far as my knowledge goes, he does. 

Q. You were indicted by the grand gary: were you not, Mr. Wil- 
shire, in connection with the Fidelity Bank matters? 

A. Yes, sir. 

Q. And the Government, for whom you testify here, nolleprossed 
the indictment, did it not ? 


(Objected to by counsel for defense, and the fact stated that the 
witness is not testifying for the Government, but for the receiver of 
the Fidelity National Bank.) 


A. The indictmont was nollied by the authorities—the Govern- 
ment authorities. 

Q. At the time that the arrangement was made for the indict- 
ments being nolleprossed was there any arrangement made about 
your testifying in this case ? 

: A. No, sir. 
122 Q. Mr. Wilshire, you knew that $200,000 of the $600,000 
were taken away by Mr. Irwin, didn’t you—taken away 
from the American Exchange Bank ? | 

A. Yes, sir. 

Q. To that extent, then, at least, you knew that your instructions 
had not been complied with, didn’t you? 

A. No, sir; I did not. Mr. Irwin took them with the consent of 
the officers of the American Exchange Bank. 

Q. Well, you knew that that amount had not been placed to the 
— Irwin, Green & Co. with the American Exchange National 

n 
A. No, sir; I did not know that. I simply knew that he had 
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taken two of the drafts away from the bank, after stating that he 
was going to sell them for exchange or to dispose of them. 

Q. You stated,-Mr. Wilshire, in your direct examination that you 
understood that I was a director of the American Exchange Bank ? 

A. Les, sir; that was my impression at the time. When I was 
introduced to you by Mr. Dewar—I think it was Mr. Dewar, the 
cashier of the -bank, who introduced me—you were introduced to 
me as one of the directors of the American Exchange Bank. I 
may possibly be mistaken, but it certainly was my impression dur- 
ing the whole of that interview that you were a director of the bank. 

Q. You are quite as clear about that, are you, Mr. Wilshire, as 
that you were introduced to me by Mr. Dewar? 

A. I am not sure whether it was Mr. Dewar who introduced me 
to you; I stated that I thought it was; but I was introduced to you 
on that occasion, and I know that it was my impression that you 
were introduced as a director of the bank. 

Q. Introduced as a director of the bank ? 

A. Yes, sir; that is the impression on my mind most distinctly. 

Q. But you are not clear that you were introduced to me by Mr. 
Dewar? 

A. No; Ido not know that it was Mr. Dewar, but I think it 

was. 
123 Q. Youstated in your direct examination, Mr. Wilshire, that 
Mr. Swift and Mr. Irwin were the spokesmen of the bank? 

A. Mr. Swift and Mr. Irwin? 

Q. Yes, sir. 

A. Yes, sir. 

Q. You have not yet stated anything that Mr. Irwin said. 

A. I don’t remember of his entering into the conversation very 
much. He paid attention to the statement that I made at that inter- 
view. 

Q. Then what do you mean by saying that he was spokesman, or 
one of the spokesmen of the bank? You say Mr. Swift and Mr. 
Irwin were the spokesmen. 

A. I mean that they seemed to assent to the arrangement. 

Q. In what manner did they assent? 

A. By their actions in connection with Mr. Dewar. 

Q. What actions? 

A. They seemed to confer together. 

Q. After you had made your statement there in the interview in 
the bank, which you say lasted about an hour, on the morning of 
the 15th of June, did Mr. Dewar, the cashier, Mr. Irwin, and Mr. 
Swift confer together ? 

A. They seemed to have some conversation together ; yes. 

Q. What do you mean by they seemed to have some conversa- 
tion together,” Mr. Wilshire? 

A. Well, I don’t know just what they said, but they seemed to 
confer — and you had your heads together, Mr. Swift—you 
and Mr. Dewar. 

Q. Mr. Dewar and Mr. Swift had their heads together in such a 
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manner that you inferred that they were conferring about your 
proposition ; is that it? 

A. Yes; about the proposition that was before them. 

Q. And that conference, if it was a conference, took place after 
you had made your proposition—your statement—to them, did it? 

A. Yes, sir; immediately after. 

And before there was any assent to your proposition; is that 
correct ? 

A. Yes, sir. 

Q. And then Mr. Swift, Mr. Irwin, and Mr. Dewar, the cashier, 


separated, did they? You say they had their heads together, and 


then they separated, did they? 
124 A. Well, I don’t remember about their separating. They 
were all sitting close together, and just put their heads to- 
gether and seemed to be conferring, and I naturally presumed that 
they were conferring about the proposition before them. 

d Well, did Mr. Swift or Mr. Irwin or Mr. Dewar say anything 
in the way of assent to the — you had made, or was it Mr. 
Dewar alone that said anything? ' 

A. My impression is that Mr. Dewar was the one who spoke. Mr. 
Irwin, as I remember it, was at that time standing a little to your 
left, probably one chair to your left, but he was standing at that 
corner of the table. 

Q. Then, in what way did Mr. Irwin and Mr. Swift assent to your 
proposition ? 

x. Ican only say that I presumed they assented through Mr. 
war. 

Q. And when you said in your direct examination that Mr. Swift 
and Mr. Irwin were the spokesmen for the bank in that interview 
you meant that they put their heads together with Mr. Dewar, and 
after they had their heads together Mr. Dewar spoke; is that what 
you mean? 

A. My meaning was that in my statement to the bank you seemed 
to be the one to which was referred all action by them. There was 
nothing said on that point, but they seemed to refer all action in 
the matter to you, and while you did not speak, perhaps the assent 


seemed to emanate from you. 


Q. That is what you call being spokesman, is it? 

A. That is what I call being spokesman under the circumstances ; 
yes, sir. 

Q. You stated on your direct examination, Mr. Wilshire, that you 
got the impression that the American Exchange National Bank was 
to take care of Irwin, Green & Co. and C. J. Kershaw & Co. only for 
the * From what did you get that impression ? 

A. From you. 

Q. And how did you get it from me? 

A. Simply that you gave me to understand that that was your 
impression, as I understood it. 

In what manner did you get that impression from me? 

A. Well, when I spoke to you. 


, 
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125 Q. When was that? 

A. On the afternoon of the 15th of June I spoke to you 
and in some way alluded to the terms of the agreement or arrange- 
ment of the morning. 

Q: In what way did you alluce to it? 

A. Well, in the afternoon or when I returned to the bank I asked 
Mr. Dewar, the cashier, in regard to not paying Kershaw’s checks, 
which I had understood they refused to pay; and I stated to him 
that they were not keeping the agreement of the morning 

. Well, is it necessary for you to go over what you stated to him? 

A. Yes, sir. 

Q. Go ahead, then. 

A. I told him my impression of the agreement. He said: What 
does Mr. Swift suy?” After that I spoke to you in regard to the 
matter, and you said something in reply which led me to believe 
that your impression of the agreement was that it extended only 
over that day. 

Q. What was it that I said, Mr. Wilshire, that led you to believe 
that? 

A. Well, I don’t-know, but something that led me to believe that. 
I think I called your attention to the fact that the American Ex- 
change Bank was not carrying out the agreement. I cannot recall 
your exact words, Mr. Swift, but it was something in regard to this 
contract; and I may have referred to it ina different way, and then 
you said something that led me to believe that your impression of 
the agreement was that it was only for that day; something of that 
kind; you gave me to understand that, Mr. Swift. 

Q. Was that the first time that you got the impression that the 
arrangement was only for the day ? 

A. Weli, I had no other reason to think otherwise, because, as I 
remember it, there had been no time set as to how long this arrange- 
ment was to continue. My having seen the telegram that came from 
the American Exchange National Bank to the Fidelity led me to 
believe that there was or that there had been some previous arrange- 

ment between them. So that in carrying out my instructions 
126 from Mr. Harper with the American — Bank I pre- 
sumed that the matter as to time was understood. 

Q. So that you did not concern yourself as to that? 

A. I concerned myself merely as to the instructions I had from 
Mr. Harper and to see that they were carried out. 

Q. You didn’t concern yourself as to the time that the American 
Exchange Bank was to protect Irwin, Green & Co. and C. J. Ker- 
shaw & Co.? 

A. No, sir; I supposed that was understood. 3 

Q. And you did not have any impression of what the time was 
until you got the impressiun from me in the afternoon of the 15th 
of June? 

A. That is about the exact condition of it. 

Q. And then you say I referred to something about a clearing- 
house check and to something about some other draft which had 
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not been paid, and that your recollection as to what I said about 
those matters is not definite? 

A. I don’t remember the exact words you used; no, sir. 

Q. But you do remember that I spoke about those two matters? 

A. Yes, sir. 

Q. And you are just as positive that I personally was present 
during gil that interview in the morning as you are that you de- 
tailed your instructions to the gentlemen gathered there? 

A. Yes; I am positive that you were present there. 

Q. And I say, Mr. Wilshire, you are just as positive about that as 
you are about anything else that you have testified to? 

A. Yes, sir. 

Q. During this wheat transaction about which you have testified 
you were the broker for Mr. Harper, were you? 

A. Yes, sir. 

Q. And for him alone? 

A. No, sir. 

Q. For whom else? 

A. I decline to answer. 

Q. On what ground? 

— The ground that I don’t propose to tell the business of other 

0. 

＋ That is not a sufficient ground; we will have to ask the court 

to compel you to answer. 


127 Mr. KitrrepGE: We will make an objection to that ques- 
tion on the ground of irrelevancy. 


By Mr. Swirt: | 


Q. Then, Mr. Wilshire, during these wheat transactions, begin- 
ning some time in—no, prior to—March, 1887, and running down 
to the 15th of June, 1887, you were acting in these transactions as 
the broker, not only for Mr. Harper but also for somebody else? 

A. Oh, there were various parties, some in small amounts and 
some in large amounts, but no connection whatever between the 

rties. : 

Q. As to tt ese particular transactions for which funds were sent 
to C. J. Kershaw & Co., and for which funds were sent to the Ameri- 
can Exchange National Bank, were you acting for E. L. Harper 
alone or for somebody else also? 

A. For E. L. Harper alone. 

Q. He was your only principal known to you ? 

A. Yes, sir; the only principal known to me. | 

Q. When you were inquired of, Mr. Wilshire, during the progress 
of these transactions us to who your principal: was, and as to whether 
E. L. Harper was your principal, you stated, did you not, that he 
was not interested ? 

A. I don’t remember. I always endeavored to hide who the prin- 
cipal was. , 

Q. Were you not asked by Mr. Kershaw directly whether Mr. 
Harper was interested in this wheat deal, and didn’t you state to 
him that he was not? 
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A. I don’t remember of Mr. Kershaw asking me that. 

Q. And didn’t you within the last two months state to Mr. Ker- 
shaw that it was a fact that he had asked you that question, and 
that you did answer it by saying that Mr. Harper was not interested, 
and that when you so answered him that you lied? 

A. No, sir. 

Q. Or anything to that effect? 

A. No, sir. | 

Q. Did not Mr. Kershaw, at your office here in Cincinnati, during 
the progress of either the Harper or the Hopkins trial, call your 

attention to the fact that he had asked you while this wheat 
128 deal was going on whether E. L. Harper was interested, and 

that you told him that Harper was not interested, and you 
admitted to him that in making that statement to him you had told 
him what was false? : 

A. No, sir; I did not. Mr. Kershaw made that remark to me 
but I made no reply whatever. 

Q. But it was a fact, was it not, that you had previously told Mr. 
Kershaw that E. L. Harper was not interested in the wheat deal? 

A. I do not remember that I ever did. 

Q. You do not remember of it? 

A. I do not remember of it. 

Q. If you did tell him so it was not true? 

A. If I did tell him so it was not true. 


Redirect examination by Mr. K1ttREDGE: 


Q. Mr. Wilshire, you have referred to a telegram that was shown 
you and you have spoken of its being addressed to the Fidelity 

ational Bank and signed by the American Exchange National 
Bank, and Mr. Swift has read you a despatch without giving the 
signature. I want to make the matter certain and therefore I pro- 
pose to read to you a telegram and ask you if it is the same that 
you have referred to in all the testimony that has reference to this 
question. The telegram is as follows: 


“ HICAGO, June 14, 1887. 
To the Fidelity National Bank, Cincinnati, Ohio: 
If Wilshire is here to-morrow morning with six hundred thou- 


sand dollars, currency, the deal will be safe. Answer quick. 
(Signed) AMERICAN EX. NAT. BANK.” 


Is that the telegram ? 

A. Yes, sir; that is as near as I can remember the telegram that 
I saw at the bank. 

Q. On the night of the 14th of June? 

A. Yes, sir. . 

Q. Now, here is the deposit ticket marked Exhibit “69,” which 

Mr. Swift has shown you and which you have stated is not 

129 the deposit ticket shown you by Mr. Dewar, the cashier of 
the bank; now, will you please take this ticket and tell me 
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how it differs from the one shown you by Mr. Dewar, if at all; and 
state how you are able to state that this is not the one. 

A. Well, there was no writing on the deposit ticket that I saw 
except the mere name of C. J. Kershaw & Co. and the date, the 15th 
of June, and the figures $400,000. This ticket has some writing 
here (indicating), which seems to be a contract or a statement. 

Q. Some writing following a * and beginning with the word 
“ credited ”? 

A. Ves, sir. 


Q. Do you say that that was not on the deposit ticket showed you ?. 


A. Yes, sir; that was not on. 

Q. Was it otherwise similar to this ticket? 

A. Well, the amount was for $400,000, and this amount differs from 
that—this gives the items. 

Q. Now, Mr. Irwin has been referred to as being present at that 
interview. He was president of the bank, was he not? 

A. Yes, sir; I understood that he was. 

Q. And a member of the firm of Irwin, Green & Co.? 

A. That was my understanding; yes, sir. 

Q. And the two Messrs. Dewar, one of the firm of C. J. Kershaw 
& Co. and the other the cashier of the American Exchange National 
—— you know whether they are in anywise related to each 
other ) 

A. Only by hearsay. I heard that they were brothers. 

Q. Do you know what Mr. Dewar’s first name is—Mr. Dewar, the 
cashier? 

A. No, sir; I do not. 

JOS. W. WILSHIRE. 


(MAncn 28rH, 1887—10 o’clock a. m.) 


-Axzert P. Gaur, called on behalf of defendant, being first duly 
sworn, testifies as follows: : 


Direct examination by Mr. Burnet: 


Q. Please give your full name, Mr. Gahr. 
A. Albert P. Gahr. ‘ 


130 Q. Where do you live, Mr. Gahr? 
A. Cincinnati. 

Q. What connection on the 15th of June, 1887, and prior thereto, 
Mr. Gahr, had you with the Fidelity National Bank of Cincinnati? 

A. I was a director in the Fidelity National Bank at that time 
and previously from its organization. 

Q. State whether or not on the 14th of June, 1887, you went to 
Chicago upon the business of the bank; and, if so, state what was 
the occasion of your going. 

A. On the 14th of June I went to Chica n the night of the 
14th—in company with J. W. Wilshire and at the request of Mr. 
Harper for the purpose of taking into my custody what he stated to 
me was — 4 which he had delivered to Mr. Wilshire. I was 
12—1 ; 
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to meet Mr. Wilshire on the C., H. & D. train at Cumminsville and 
get the money from him for the purpose of preventing any attach- 
ment of the money on his person at Chicago. I went to the C., H. 
& D. depot, and Mr. Wilshire had changed his plans and was on 
the train instead of getting on at Cumminsville, as he intended. As 
the train was moving out I told him the object of my presence there 
and he gave me the money. Shall I describe the money—the form 
of it? 

Q. If you please. 

A. The fund was in an envelope of the Fidelity National Bank. 
It consisted of four drafts for one hundred thousand dollars each— 
one payable to the order of C. J. Kershaw & Co., one to the order of 
J. W. Wilshire, one to the order of the American Exchange National 
Bank, one payable to the order of—I think it was to the order of 
Irwin, Green & Co. Yes; it was to the order of Irwin, Green & Co. 
Then there was a letter of credit written to the American Exchange 
National Bank, saying on the Fidelity National Bank letter-head, 
“There has been deposited iti this bank to the credit of C. J. Ker- 
shaw & Co. two hundred thousand dollars,” and signed by Benj. E. 
Hopkins as assistant cashier. Those may not be the exact words of 
the letter of credit, but that is the substance of it. Well, I took posses- 

sion of the package and we went to Chicago, and the next morn- 

131 ing Mr. Wilshire said it would be necessary, in order to carry 
out the purpose for which he was sent, to go to the American 
Exchange Bank rather early before the board of trade opened. So 
he said he would go down there. I told him I didn’t care to appear 
there with him, but that when he had his arrangements with the 
bank perfected that I would then appear and deliver the money to 
him. My instructions in regard to this matter were very brief. I 
had no specific knowledge of what was to be accomplished before 
this money was to be delivered there. The instructions which Mr. 
Harper had given me were very brief: That Mr. Wilshire was to 
et certain guarantees—I don’t know whether from the American 
xchange Bank or from other persons, but I had the impression 
that it was from the bank. So, according to the plan which I have 
outlined, Mr. Wilshire went to the American Exchange Bank and I 
took a carriage, and it was agreed between us that when he had per- 
fected his arrangements with the bank he would appear upon the 
steps of the bank, and I would then drive up to the sidewalk and 
deliver the money to him. I drove up and down for awhile, and 
after some little time I saw Mr. Wilshire come out and look for me. 
I drove up to the sidewalk and said to him,“ Have you everything 
fixed up?” He said, Yes; everything is all right.“ I said, Have 
you got the guarantee? He said, Yes, everything is all right; they 
are sigining the papers now.“ Then I said, “ Step in out of the public 
ze and I will give you the package.“ He said, Do you want to go 
in?” and I said I did not care to. We then stepped into the ves- 
tibule of the bank and — gave him the package. He walked into 
the directors’ room, or the private room of the bank, with some per- 
sons, and stayed in there some minutes; then he came out and 
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said, “ Everything is all right; nothing more to do.” That night 
I returned to Cincinnati. Beek 

Q. Did you hear — of the conversation that occurred in the 
bank between Mr. Wilshire and the bank officers ? 

A. No, sir. : 

Q. Did you go into what you call the private room or 
132 directors room of the bank, where you say Mr. Wilshire 
went in? 

A. No, sir. 

Q. Did you have any conversation with any of the officers of the 
bank afterwards during the day? 

A. No, sir. 

Q. Had not any? 

A. Well, on the point of whether I had any conversation with the 
officers I will say that Mr. Hoyt came to me and told me that— 
this was during the day—Wilshire was caged in there, at the bank, 
by a deputy sheriff; that Rosenfeld was waiting to serve a writ on 
him outside the door. So I went down to the bank; I think Mr. 
Dewar was there, and that is about the only one I met. We had no 
conversation that I remember of, except that I said it was pretty 
rough caging Joe in there without giving him anything to eat. 
That's about all the conversation between me and any of the officers 
of the bank that I remember of. 


Cross-examination by Mr. MArrnxws: 


Q. Mr. Gahr, what is your age? 

A. Twenty-four. | 

Q. What business are you engaged in ? 

A. At present, you mean? 

Q. Yes. 

A. In the iron business at Newport, Ky.—the Newport Iron & 
Steel Company. : 

Q. How long have you been engaged in that? 

A. Since January, 1888 

Q. Who is the manager? 

A. Adam Wagner. 

Q. As assignee? 

A. No, sir; it is a new company, organized out of the Swift’s Iron 
& Steel Works—— 
The Swift’s Iron & Steel Works made an assignment to Adam 
Wagner, and then this company is a reorganized company ? 

A. Yes, sir, to operate the property. 

Q. How long had you been engaged with the Swift’s Iron & 
Steel Works, Mr. Gahr? 

A. Since July, 1880. 

Q. Mr. Harper was connected with that, was he not? 

A. Yes, sir; he was, the president. 
133 Q. And the owner? 
A. Owner of the majority of the capital stock. 

Q. Owner of a majority of the capital — ? 
A. Yes sir. 
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Q. You were also a director in the Fidelity National Bank, Mr. 
Gahr, were you not? 

A. Yes, sir; I was. 

Q. Of which Mr. Harper was the president ? 

A. The vice-president. ; 

Q. Yes; the vice-president. Were you a director of the Fidelity 
Bank on the 14th of June, 1887, and up to the time that it closed 
its doors ? 

A. Yes, sir. 

Q. Were you the owner of any stock of the Fidelity National 
Bank on that day ? . 

A. I was the owner on record on the books of the Fidelity Bank 
of a considerable amount of the stock of the bank. 

Q. But you did not own it? 

A. No, sir; I held it in trust. 

Q. For whom did you hold it? 

A. T held it in trust for E. L. Harper. 

Q. And it was putin your name for the purpose of qualifying 
you to act as a director? 


A. I suppose partly for that and partly for the purpose of borrow- 


ing money on it; that is the way it strikes me now. 

Q. You were a director of the bank, then, on the evening of the 
14th of June, 1887, when you were directed by Mr. Harper to attend 
Mr. Wilshire to Chicago and take charge of the package, as you 
have already stated ? 

A. Yes, sir. 

2 you know at that time, Mr. Gahr, what that package con- 
tain 

A. At what time? When do you mean? 

Q. Any time before you left Cincinnati? 

A. No, sir. 

Q. Did you examine the package? 

A. Yes, sir; after the train started I examined it somewhere 
between Cincinnati and Hamilton: I went out into the smoking-car 

and examined it there. 
134 Q. Did not Mr. Harper, in his instructions to you, tell you 
what his object was in sending you to Chicago that night? 

—5 — = i he stated — his object was to —— the 2 = 
portation of the money and to prevent an ibility of it bein 
attached on Mr. Wilshire— 1 * . 8 

Q. What money, Mr. Gahr ? 

A. The $600,000 which he said Mr. Wilshire had. 

Q. Did he explain what that $600,000 was for? 

A. Yes; he said that Wilshire was to take it up there, and if the 
— would — — to protect the deal he was to deliver it over, 

ut—anyway I don't know exactly about that. I didn't know then 
in what form the $600,000 was. 

Q. You did not know? 

A. I thought it was large currency before I examined it. 

Q. Mr. Gahr, whose money did you suppose it to be when you 
wefe talking with Mr. Harper? 
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A. Mr. Harper’s, of course; I supposed it was Mr. Harper’s money. 
Q. Was any discussion had between you at that time as to whose 
ees was? 
A. No, sir. 
P — you know ut that time that Mr. Harper was in a wheat 
ea 
A. I-knew it the minute he said I was to go to Chicago. 
Q. That was your first information ? 
A. Yes, sir; that was the first I knew of it. 
Q. And you say nothing was said as to whose money this was? 
A. No, sir; emphatically no. 
Q. You did not om yy that it was the Fidelity money? 
A. No, sir; if I had I should have brought the money back. If 
I had suspected that it was the money of the bank it would never 
have got to Chicago. 
Q. Mr. Gahr, if I understand you, you say that when you got to 
the train, almost immediately after you got on the train, this pack- 
_ delivered to you and you then examined and took charge 
of it 
A. Yes, sir; that’s right. 
Q. Did you suspect at that time that it was the money of the 
Fidelity * that was being used for this purpose ? 
No, sir. 
135 Q. Did you tell Mr. Wilshire at that time what the con- 
tents of the package were, or was he present when you were 
examining these papers? 
A. No, sir; Mr. Wilshire, I think, mentioned to me when he 
handed the package to me the shape in which it was. I said to 
him, “ Have you the package?” And he handed it to me, and I 


think he said that it was in New York exchange and a letter of credit ; 


but he was not present when I examined it. 

n speaking of it to you did he mention the amount of it? 
A. Yes, sir. 

Q Six hundred thousand dollars? 

A. Yes, sir. 

Q. And that it was not in currency, but in New York exchange 
and a letter of credit? 

A. Yes, sir. 

Q. And that was before you examined it, was it? 

A. Yes, sir. 

Q. And just as he handed it to you? 

A. Yes, sir. | 

Q. Had you seen any of the despatches that had come that day to 
the Fidelity Bank ? 

A. No, sir; the fact of the matter is that I knew nothing of those 
despatches, and I did not expect to go to Chicago or know anything 
about going up to ubout twenty minutes before the train left. Mr. 
Harper telephoned me at the St. Nicholas. I had just got there, 
and had been over in Covington, and Mr. Harper called me up by 
telephone and asked me to come right down to his house, on West 
Fourth street. I looked at my watch. and it was then about—. 1 
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can say positively that all the instructions Mr. Harper gave me did 
not take a minute; and I started for the train, and as I went into 
the depot I heard the train bell ringing, and I rushed up to get my 
ticket, and said, Has the Chicago train gone?” aud he said it was 
just going. I got my ticket and just got the train—got on the last 
car, on the platform. I went inside, but for a second or two could 
not find Mr. Wilshire, and then it occurred to me what Mr. Harper 
had said about Wilshire getting on the train at Cumminsville ; but 
he must have changed his plans, for he was on the trainthen Mr. 

Harper had told me that Wilshire’s wife was to carry the 
136 money up to Chicago, but at the last moment he decided that 

it would not be best—she being a woman, they might bull- 
doze her into giving the money up. 

Q. Did Mr. Harper explain to you why Mr. Wilshire’s wife was to 
take charge of the money ? 

A. For the same purpose that J did—simply to take charge of it. 
That is all the explanation he gave me. , 

Q. And the purpose of your going was simply to take charge of 
the money, was it? 

A. Yes, sir. 

Q. And to see that it went safely to its destination ? 

A. No, sir; I was not so instructed. 

Q. Did Mr. Wilshire state to you what his instructions were when 
you met him on the train? . 

A. No, sir; we did not speak about that. 

Q. Please state again, and as plainly as you can, Mr. Gahr, what 
instructions Mr. Harper gave you through the telephone. 

A. The instructions were not given me through the telephone, but 
on the steps of Mr. Harper’s residence. I was at the St. Nicholas. I 
was over in Covington nearly all day looking up the matter in con- 
nection with those anonymous circulars. I returned to the St. Nich- 
olas about five minutes before eight o’clock, I think. I knew that 
Mr. Harper was exceedingly anxious in regard to these anonymous 
circulars, so I telephoned to him in regard to the result of my inves- 
tigations in Covington. I called up his house and told him I guessed 
we were on the wrong track. He said, Where are you?” and I 
told him that I was at the St. Nicholas and had just got there. He 
suid, “ Come down here; I want to see you.” I said,“ Right away?” 
He said, “Yes, at once; I want you immediately.” Well, I got on a 
car and went down there. He must have been waiting for me in 
the hall, for the minute I rang the bell he opened the door and came 
out on the step, said, “ You go down to the C., H. & D. depot and get 
on the Chicago train. Joe Wilshire will get on at — 
He has six hundred thousand dollars, and I am afraid that they will 

attach him in Chicago. You go and take charge of the money, 

137 and after you get to Chicago, if they say it is all right, deliver 
the money to him. I expected to send his wife with him to 

take charge of the money, but on thinking it over concluded it was 
best not.” I don’t think it took more than a minute altogether for 
— * gi ve me instructions, and I started at once for the C., H. & D. 
epo 
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Q. That is all the instructions you had from Mr. Harper? 

A. Yes, sir; that is all. 

Q. And you say that Mr. Wilshire did not state to you on the 
train what his instructions were in regard to this money and the 
purpose for which this money was sent to Chicago? 

A. No, sir; he did not. 

Q. Now, Mr. Gahr, I want you to consider that carefully and state 
— whether this was all that passed between you and Mr. 

arper in regard to this money, so that you can state positively 
whether or not Mr. Wilshire stated to you on the train or aſter he 
got to Chicago what his instructions were. 

A. Mr. Wilshire made no statement to me concerning his instruc- 
tious from Mr. Harper, and I have stated all the instructions that I 
had from Mr. Harper before going to the train. 

Q. Mr. Gahr, you have spoken of an anonymous circular. Please 
state what that was. 

A. It was a half-note size circular, representing this interview. It 
was taken from the Enquirer. It was in regard to Mr. Kineon’s 
retirement from the bank. This article purported to be given ver- 
batim, with an explanation of clause in italics. I cannot repeat the 
exact words, but I think it ran like this: “It is the impression of 
the members of the Chicago Board of Trade that the collaterals were 
not in the bank when Mr. Kineon wished to see them.” It was 
taken exact from the Enquirer, and then immediately following was 
this clause: “ You cannot convince members of the Chicago Board 
of Trade that the collaterals were in the bank when Mr. Kineon 
asked to see them.” 

Q. Did vou ever discover who circulated those circulars? 
138 A. No; weneverdid. We investigated the matter at some 
length. We find quite a number sent in from banks in the 
country asking about them. They had received these anonymous 
circulars, but had confidence in the Fidelity, and therefore sent them 
to us and asked about them. There was one remarkable feature 
about the circulars. They were all postmarked Chicago, they were 
all addressed in plain white envelopes with no water-mark in them, 
and they were all addressed in type-writing. 

Q. And you never discovered who printed them ? 

A. No, sir; we neverdid. There was no water mark in the papas 
nor in the envelopes; no printer’s name; nothing about them that 
— give you the sligitest clue to the printer or anything about 
them. 

Q. Mr. Gahr, you have been pretty intimate with Mr. Harper, 
haven’t you? 

A. Yes, sir; somewhat. 

Q. How old were you, Mr. Gahr, when vou first went with hin— 
when you first went into his employ ? 

A. I was verging on seventeen. 

Q. Was that your first business life, Mr. Gahr? 

A. Yes, sir. 

Q. You had been associated with him in various ways? 

A. Yes, sir. 
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Q. You have been pretty intimate with him, have you not? 

A. Yes, sir; close to him. ' 

Q. And were confidential with him, and were in his confidence ? 

A. I was confidential with hin—I thought I had his confidence, 
but I hadn’t his confidence in the wheat deal. 

Q. You supposed that in all of his business transactions that you 
had his confidence? 

A. Yes, sir; previous to the night of the 14th of June I would 
have taken my oath that he was not in the wheat deal. I asked him 
about it before that and he told me positively that he was not in the 
deal. He said, “I am not in the wheat deal; I would not be unless 

you knew of it.“ And at the same time he was in the deal. 

139 Q. In all your business life with him, Mr. Gahr, he had 

been very kind to you and helped you along—had given you 

his confidence—and altogether had been very kind to you, had he 
not? , 

A. Yes, sir; and had helped me along nicely. 

Q. And you say up to that time you were a director in the Fidel- 
ity Bank? 

A. Yes, sir. ’ 

Ri — you reasonably familiar with what was going on in the 

n 

A. Yes, sir; I was. 

Q. Attended meetings of the board of directors? 

A. Yes, sir. 

Q. And with all this knowledge, Mr. Gahr, and those securities 
you never ae that the money of the bank was being used in 
the wheat deal? 

A. No, sir; I never did. 

‘ — never knew that Mr. Harper was in that or in any wheat 
ea 

A. No, sir. 

Q. Now, when you went to Chicago, Mr. Gahr, and went to the 
American Exchange National Bank why did you keep out of the 
bank instead of going in with Mr. Wilshire ? 

A. For this reason: That the entire matter with which Mr. Wil- 
shire was perfectly familiar I knew nothing about. I knew nothing 
about the wheat deal; why, I don’t know wheat from corn. I know 
nothing of ‘the modus operandi of wheat deals, and my logic was 
simply this—that Mr. Wilshire had started out of Cincinnati with 
that six hundred thousand dollars, and that necessarily implied that 
Mr. Harper had confidence in him to trust the entire matter to him. 
I was simply sent for the safe keeping of the six hundred thousand 
dollars against a possible attachment on Mr. Wilshire’s person. 
Now, with that, I consider that Mr. Wilshire was both confident and 
trustworthy ; besides, I was not invited to go into the bank. 

Q. And you didn’t consider it any of your business, then, to do 
more than deliver the package to him? 

A. I considered that that was the scope of my duty. 
140 Q.. Do — know whether you were — to any of the 
officers of the American Exchange Bank as a director of the 
Fidelity Bank? 
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A. No, sir; I do not. 

Q. You were not trying to keep out of sight the fact that the Fi- 
delity Bank was interested in the wheat deal, were you, Mr. Gahr? 

A. No, sir. Why, I could not because I didn’t know it. 

Q. And the only reason you had for keeping out of sight was as 
you have detailed it? 

A. Yes, sir. 

Q. It*was not to avoid getting any information about what was 
going on inside? 3 

A. No, sir. I wasalways open for information on any subject. 

Q. Mr. Gahr, what was Mr. Wilshire's state of mind at the time 
this trip was being taken? Was he perfectly cool about the matter 
or was he excited ? 

A. No; he was not cool. 

Q. What was his condition on the train? 

A. He was very much perturbed. He started up and looked out 
of the window, irowned, and ran his fingers through his hair, and 
altogether seemed nervous. 

Q. You considered that he had reason to be nervous, did — 7 

A. Ves, sir. I could appreciate his feeling. Wheat had dropped 
18, I think, that day. 


. Did he jump off his seat and in other ways seem to be excited ? 
Well, I didn’t notice that particularly. I think he got up once 


ice. 
Q. Did he sleep well that night? 
- I didn’t ask him, but I think he said that he didn’t sleep very 
well. 
Q. What was the subject-matter of your conversation—such you 
had with him on your way up to Chicago? 
A. The only important thing was that we agreed to cut each 
other’s acquaintance thereon. I told him I wasso thoroughly 
141 known in connection with Mr. Harper, and we agreed to cut 
each other’s acquaintance from that on. 
Q. Well, Mr. Gahr, this was in a Pickwickian sense, then, was it, 
Mr. Gahr? 
A. Yes, sir; in a Pickwickian sense. 
Q. Was your conversation entirely about the state of things con- 
nected with this matter? 
A. No, sir; we didn’t talk much ; he didn’t appear very sociable 
that night. 
Q. Well, what was his talk about, such as you had? 
A. Well, he said that Mr. Harper was a very peculiar man—— 
Q. No, Mr. Gahr, I mean what was the general character of his 
on 1 
. Nothing ia 
181 
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Q. Well, was it interesting? 

A. Oh, it was not — interesting; he talked some; you 
know he might as well keep cool. 

Q Yes, but did he? 

A. Oh, yes, to a moderate degree. 

Q. Now, Mr. Gahr, how did he indicate to you that he was ready 
for the delivery of that package to him ? 

A. He came out on the steps of the American Exchange Bank 
and started down the street after me. He didn’t see me at first; I 
saw him before he saw me. I was driving by, according to the pre- 
vious arrangement, and I saw him looking for me. The minute I 
saw him I drove up to the sidewalk and asked him if he had every- 


thing arranged, and he said that everything was all right, and told. 


me to give him the package. 
Q. You had arranged beforehand, had you, that you would be 


* by? 
A. Yes, sir. 
Q. Did you stop at the same hotel, Mr. Gahr? 
A. Yes, sir. 
Q. You say you were driving up and down the street? 
A. Yes, sir; and watching for Mr. Wilshire to come out. 
Q. And when he came out you drove up to the sidewalk? 
A. Yes, sir. 
142 Q. And you say you saw him before he saw you? 
A. Yes, sir. . 


Q. And then you drove up to the sidewalk and called his atten- 
tion to the fact that you were there, did you? 

A. Yes, sir. 

Q. And therefore it was not necessary for him to indicate to you 
in any way that he was ready for you to deliver the package to him? 

A. Well, in this way, I wanted to know if he had carried out his 
instructions before delivering the money to him. He said, “ Yes; 
everything is all right.” Well, I discovered afterwards that he had 
misled me; that they had not intended to sign any papers, and that 
they had not signed any papers. 

Q. Now, Mr. Gahr, did Mr. Wilshire come out on the steps of the 
bank and stand there and wave a handkerchief at you ? 

A. No, sir; he did not. | 

Q. You saw him first? 

A. Yes, sir; I saw him first, and then I drove up to the sidewalk. 

Q. Now, Mr. Gahr, just what did he say to you about this matter? 

A. Nothing, except that one remark. 

Q. Well, what was it he said? 

A. He said, Everything is all right; they are signing the papers 
now ; everything is all right.” 

Q. Did he indicate to you what papers he meant? 

A. Well, you see, Mr. Harper had told me that he was to get a 
written guarantee from the American Exchange Bank—— 

Q. Of what? 

A. That the deal should be carried through on that six hundred 
thousand dollars, 
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Q. An indefinite time? 

A. For the month of June. a 

Q. When did Mr. Harper say that to you 

A. After I came back, I am pretty sure. 

Q. Then, Mr. Gahr, that could not have had any effect on your 
mind in determining anything in regard to this matter at the time 
you were in Chicago, or what papers they were signing, could it? 

A. Well, you see, he had stated to me before going to Chicago 

that Mr. Wilshire was to get a written guarantee 
143 Q. But, Mr. Gahr, I asked you to carefully go over what 
instructions Mr. Harper had given to you and to state just 
what he said, and you didn’t state then anything about a written 
guarantee. 

A. Yes, sir; I think I mentioned it. 

Q. Now, then, Mr. Gahr, will you kindly state just what Mr. Har- 
per said ? 

A. He said that. Mr. Wilshire was to get a written guarantee 
— the bank, and if he gets it you are to deliver this money to 

im. 

Q. Then your statement for the month of June” was merely an 
inference ? 

A. That is my understanding, derived from what he told me after 
I] came home. It is hard to draw the line. I have gone over this 
matter so often that I supposed I had stated this before. 

Q. Now, these instructions that you speak of you understood 
— 2 instructions of Mr. Harper in his individual capacity, did 
you 

A. Yes, sir; I did. 

Q. Mr. Gahr, you did not for a moment suspect that Mr. Harper 
was giving you directions for the bank in connection with this trans- 
action 

A. No, sir; I did not. 

Q. Now, going back, Mr. Gahr, in reference to what Mr. Wilshire 
said to you, did you know from anything that Mr. Wilshire said 
that he had a guarantee in mind? 

A. Well, my impression is—but I am not clear on that point—that 
when I got on the train I told Mr. Wilshire wliat Mr. Harper had 
said; of course, I had te explain my presence on the train, and I 
think I said,“ I don’t know anything about this business; I am going 
simply to take charge of this money.” 

Q. Did you say to him that you didn’t want to know anything 
further about the matter ? | 

A. No; I was willing to know all about it. 

Q. Were you willing to be present when all this transaction took 
place, this interview at the bank? 

A. Yes, sir; I was. 

Q. But you had not been invited, you said ? 

A. That’s true; if they were not gentlemen enough to invite me 

in I didn’t care to go in. 
144 Q. Now, Mr. Galir, when you told Mr. Wilshire about this 
guarantee, as you say you think you did on the train, did he 
indicate to you that he knew about it? 
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A. Why, he had a talk with Mr. Harper in the afternoon. He 
must have known about it. 

Q. But did he indicate to you that he knew about the guarantee ? 

A. Yes, sir. | 

Q. And this mutual knowledge on the part of you two was what 
led you to suppose that they were signing the guarantee when Mr. 
Wilshire said that everything was all right and that they were sign- 
ing the papers? 7 | 

A. Yes, sir; the guarantee that he was instructed to get. 

Q. What else did he say, Mr. Gahr, upon that occasion when he 
— out of the bank, and how long did he stand there talking to 
you 


A. Oh, about a minute. The conversation was going on while we. 


went inside, and then he went into the private office or the directors’ 
room of the bank and stayed in there. 

Q. How long had he been gone—I mean when he first went into 
— he came out and before you delivered the package 
to him ? 

A. I could not state positively. My impression is anywhere from 
fifteen to thirty minutes. 

Q. How long was he with you when you were delivering this 
r* to him? 

A. Just while proceeding from the street into the vestibule of the 


nk. 
Q. And you then stood in the vestibule? 

A. Yes, sir. 

Q. Could you see into the private room ? 

A. No, sir; the door was — I could not see through it. 

Q. How long did he then remain in there? 

A. Oh, about ten or fifteen minutes. I didn’t measure the time. 
Q. Did he come out then ? 

A. Yes, sir. 

Q. Did you go away together? 


A. No, sir. When he came out I said, Anything more?” He : 


said, No.” I then went away. 
Q. Did he indicate anything further to you about this written 


guarantee? 
A. No, sir. | 
145 Q. You didn’t ask him about it then ? . 


A. No, sir; I did not ask him then. That night I asked 

him and he said they would not give it. 

Q. Did he indicate to you why ? 
: = No, sir; he didn’t think it necessary to indicate why they re- 
used. , 

Q. Did he express any surprise that after they had once promised 
to give it they had not done so? 
A. He stated to me in the morning that they were signing it, and 
if he had not said that I would not have given him the package. 


Q. Then that guarantee was of considerable importance to you 


in inducing you to give up the money? 
A. Yes, sir. 
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Q. But after the money was given up was it not equally impor- 
tant that you should know whether or not he had obtained the 
guarantee? 

A. Well, I—. 

Didn't you walk away from the bank with him? 

A. No, sir; I took a carriage and went to South Park. 

0. Did you have any business there, Mr. Gahr? 

No, sir. 

Did you walk down the steps of the bank with him? You saw 
him after he came out of the bank the last time? 

A. Yes, sir. 

Q. You had time to ask him, hadn’t you, as to whether he had 
got the guarantee? 

A. Yes, sir. 

Q. And you did not? 

A. No, sir. 

Q. Not until that night? 

A. That afternoon or night; I don’t remember which. 

Q. And you then for the first time discovered that he had not 
the written guarantee, which was the sine qua non with you for the 
delivery of this package ? 

A. Yes, sir. 

Q. You stated, Mr. Gahr, that you would not have delivered the 
package to Mr. Wilshire unless you knew that he had gotten 
the written guarantee? 

A. Exactly. I would not; but I had as much confidence in Mr. 
Wilshire as any one ever had. 

Q. But you said that you would not have delivered it. 
146 A. Exactly. But he said it was being written—being 
signed ; and, of course, I supposed it was all right. 

Q. You were the custodian of the property, were you not? 

A. No, sir; I was not the custodian as against the guarantee, but 
against an attachment. Had I been instructed to go to Chicago I 
would have had the six hundred thousand dollars or the guarantee. 

Q. You would not have given up the package without knowing 
that that guarantee was to be given ? 

A. Exactly. 

Q. Then upon the statement of Mr. Wilshire that tiey were 
1 that guarantee you gave it up? 

A. Yes, sir. 

Q. And although when he came out of the bank, and you were 
there with him, it never occurred to you to ask him whether that 
guarantee had been finished and given to him? | 

A. No; I didn’t ask him. Somebody was with us; I think it was 
Mr. Hoyt; and then I didn’t see him again until the afternoon. 

Q. And you didn’t ask him about it? 

A. No, sir; I didn’t think jt was necessary. 

What made it necessary later in the day? 

A. Curiosity, I guess. 

Q. Then curiosity prompted you to ask him in the afternoon 
whether or not he had the guarantee? 
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A. It could not be any other motive. 

Q. Did he simply say that they had declined to give it? 

A. Yes, sir; he said they would not give it. 

Q. Was that all he told you? 

A. Yes, sir; I think that was all; of course they would not give 
it; something of that sort. I couid understand why they would 
not give the guarantee, or why any bank would not give a guarantee 
like that. 

Q. And you know what a serious matter it would be for a bank 
to give such a guarantee, and it struck Mr. Wilshire, and probably 

ou also f 

A. Well, I didn’t know anybody that was enough of a philan- 

thropist to give a guarantee like that. 
147 Q. Mr. Gahr, did you make any effort when you found that 
the bank had not given the guarantee to do anything about 
those drafts? 3 
A. Six hours in Chicago is a long time. You will appreciate m 
ition in the matter. Mr. Wilshire was acting on Mr. Harper's 
instruction. He had full instructions; mine were very limited. I 
had specific instructions to do certain things which I did. Mr. Wil- 
shire had unlimited instructions to go ahead and do this or that. 

Q. It is customary for brokers to have discretion. Did Mr. Wil- 
shire have discretion ? 

A. As far as I understand it Mr. Wilshire had ample discretion 
to give that six hundred thousand dollars over. 

Q. Mr. Gahr, did you have any conversation with Mr. Wilshire 
about seeking to recover this money ? 

A. No, sir. 

Q. Nothing said of that kind in talking about the guarantee ? 

A. No, sir. So far as I knew] did not know whether arrange- 
ments as good as a guarantee had not been given. People might 
not be willing to guarantee a thing definitely, but might agree to do 
a thing to the best of their ability. 

Q. The truth is, Mr. Gahr, that you didn’t know anything of your 
— knowledge about what arrangements had been mude, is it 
not 

A. Yes, sir. 

Q. You spoke of Mr. Hoyt awhile ago. Where did you first see 
Mr. Hoyt on that day in Chicago? 

A. In the vestibule of the American Exchange Bank. 

Q. Did you meet him there? Was he there when you and Mr. 
Wilshire got there? 

A. He was there when Mr. Wilshire and I went in. 

Q. Standing in the vestibule of the bank? 

A. Yes, sir. 

. 4 — he been in the private room or the directors’ room of tlie 
an 

A. I don't know; he went into the room. 

Q. He then went into the pri vate office, did he? 

A. Yes, sir. ' 
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148 Q. I wish you would think, Mr. Gahr, and determine if 
rou can, and then give your best recollection as to whether 

or not Mr. Hoyt had been in the bank with Mr. Wilshire, not by 
himself, but with Mr. Wilshire, before you delivered the package to 
Mr. Wilshire. 

A. Well, I don’t know. 

. You have no way of determining? 

A. Of course not. I have no way of determining. 

Q. He was where when you got there? 

A. In the vestibule of the bank. 

Q. Was Mr. Wilshire with him then? 

A. Well, Mr. Wilshire went in with me or I went in with him, 
and we found Mr. Hoyt standing there in the vestibule of the bank. 

Q. Had you come to the bank with Mr. Wilshire in the morning? 

A. He was there befure me, and was out on the steps waiting for 
me, and when we went into the bank together Mr. Hoyt was stand- 


ing there. , 
a Do you know whether Mr. Hoyt and Mr. Wilshire went away 


together. | 

A. Yes, sir; they were together, I am sure. 

Q. — you know anything about Mr. Hoyt's business up there? 

A. No, sir. 

Q. I understand you to say, Mr. Gahr, that you had no conversa- 
tion with any officer of the bank during that day. 

A. No, sir. 

Q. And only an immaterial conversation with Mr. Dewar ? 

A. Yes, sir. | 

Did you come back to Cincinnati with Mr Wilshire at night? 

A. Yes, sir. 

Q. Was there any further discussion had about this guarantee on 
the way down? 

A. No, sir. 

Q. Nothing further said about it at all? 

A. No, sir; he was accountable to Mr. Harper; not to me. 

There was no further conversation between you and Mr. Wil- 
shire about it? 

A. No, sir. 

Q. How much were you with Wilshire during that day ? 
149 A. Well, very little. I met him at the bank in the morn- 
ing at about half —— nine o clock, and I didn’t see him again 

until about three o’clock in the afternoon. Then I went down to 
the bank, in response to Mr. Hoyt’s request, and tried to get him out 
of the bank. He was caged in there and wanted to get out. 
At about three o’clock, vou say? 
A. About that time or half past three. 
Q. Well, how soon did he get out of the bank after that time? 
A. Oh, about fifteen or twenty minutes after I got there. 
Were you with him all the rest of the afternoon ? 
A. No, sir. 
Q. How much of the time? 
A. Oh, very little. I think I left him at the bank and I went 
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back to the hotel. I got rid of the deputy sheriff and Rosenfeld. I 
left Wilshire at the bank, I am positive. 

Q. Did you or Mr. Wilshire, to your knowledge, have any tele- 
graphic communication with Mr. Harper on that day with reference 
to this case ? | 

A. I had some. 

Q. What word did you send and when? 

A. That day? 

Q. Yes; that day. | 

A. I drove down to the telegraph office and sent him a telegram 
that I was at the Hotel Richelieu, and to address me there as A. P. 
Gordon. Then I went back to the hotel. At about half past twelve 
o clock I got a telegram from Mr. Harper saying to, if possible, save 
one of the rs—TI think it was one of the drafts for one hundred 
thousand ——— save it from the delivery to the American Ex- 
change Bank; to tell Wilshire, if possible, to reserve one of the 
drafts. Anyway, he wanted to scale down the transmission of this 
amount. I telegraphed back, of course. I don’t remember the 
exact words now. I think it was “ Wilshire carried out his in- 
structions and made transfer this morning. Too late.” Then 
I got another telegram like this: “ Have Wilshire arrange that 
the drafts come direct to the Fidelity, and not other banks in 

Cincinnati.” I saw Mr. Wilshire—no, I sent Mr. Hoyt to 
150 see Mr. Wilshire, and arrange that matter with him. Mr. 

Hoyt came back and reported that it was all right. I 
could not find Mr. Wilshire. 1 started out to look for him. 
Mr. Hoyt hunted him up and ſound him. I then sent another 
telegram to Mr. Harper: Drafts will be made as instructed.“ Let's 
see, I think I have another telegram, but I can’t remember what it 
referred to—some matter of detail. Well, when I went down to the 
bank to rescue Wilshire, if ible, Mr. Wilshire said that they 
would have one hundred and fifty thousand dollars more the next 
day, and to telegraph Harper. I did so, and Mr. Wilshire reported 
that things had gone very well, considering everything. I got no 
reply to that telegram. 

Q. Do you recall about what time of day vou sent that telegram ? 

A. Must have been between three and four o’clock. 

Q. That was just after you went down to the bank to see Mr. 
Wilshire, and he told that there would have to be one hundred 
and fifty thousand dollars more there the next day; and thereupon 
you telegraphed that message to Mr. Harper ? 

A. Yes, sir. 

Q. Was there any communication made, to your knowledge, by 
Mr. Wilshire to Mr. Harper by telegraph that day ? 

A. I don’t know. 

Q. Was any report made, to your knowledge, by Mr. Wilshire to 
Mr. Harper of the fact that he had not got the written guarantee? 

A. I don’t know. 

Q. Did you report anything about that to Mr. Harper? 

A. I reported that Mr. Wilshire had made the arrangements and 
got the guarantee. I supposed in the morning that he had. 
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Q. And to the last telegram, about the one hundred and fifty 
thousand dollars, you say you got no reply to it? 

A. No, there would be none necessary. That would get to him that 
night, and it could be telegraphed up the next morning before the 
bank opened, 

Q. Mr. Gahr, you spoke awhile ago, and it seems that Mr. 

151 Swift and I did not understand you the same way, about a 

telegram from Mr. Harper in reference to scaling down these 

drafts, or what was it vou said? Did that refer to any particular 
draft or letter of credit, or simply to some money—— 

A. Well, my impression is, on thinking about it, that it had ref- 
erence to the two hundred thousand dollars letter of credit. I aim 
— positive on that point. Ves; he said, if possible, reserve two 

undred thousand letter of credit. 

Q. Where are those telegrams ? 

A. I have them at home. 

Q. Those telegrams you received ? 

A. Yes, sir. 

7 — you copies of your own telegrams sent on that day? 

. No, sir. 

Q. Will you produce those and hand them to the stenographer 
to be attached to your deposition ? 

A. Yes,sir; after lunch I will. 

Q. Mr. Gahr, was there any talk between you and Mr. Wilshire 
or Mr. Hoyt, particularly Mr. Wilshire, about his going to Cleveland 
* 2 to raise more money ? 

No, sir. 


At this point the taking of the testimony was adjourned until 
two o’clock in the afternoon. 


Two o cock p. u., March 28th, 1888. 


Mr. MATTHEWS: 


Did you bring those telegrams, Mr. Gahr ? 
A. Yes, sir; I now produce them. 


(Witness produces four telegrams.) 


Q. These are all that you received, are they ? 

A. All except one; one I destroyed. 

Q. What did that contain? 

A. Well, you notice that one telegram is addressed to me in my 
proper name. That was before Mr. Harper had received my tele- 
gram saying to address me as A. P. Gordon. I sent that telegram 
to him, and his answer to it I destroyed. When he received that 
telegram he sent me one saying to get telegram addreseed to A. P. 
Gahr, which he had sent before receiving my message. That one 
I destroyed. 

Q. That is all it contained ? 

A. Yes. 


14—1110 
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152 Q. Now, please take these telegrams, Mr. Gahr, which you 
will attach to your deposition, and mark them 1, 2, 3, 4, ac- 
cording to the order in which they were received. 


Q. A. P. Gordon is the name that you gave Mr. Harper to addrese 


you 85 

A. Les, sir. 

Q. And these were addressed to you and received by you in Chi- 
cago ? 

A. Yes, sir. | 

Q. And thesignature “Champion” indicated to you E. L. Harper, 
did it? 

A. Yes, sir. a 

Q. In this one addressed to you and marked Exhibit “No. 1” I 
find the following: Have Joe transfer all to H.“ Who was H.? 

A. H. I understood was Mr. Hoyt. 

Q. Can you indicate at what time, about, you received this tel- 
egram ? 

_ A. Well, No. land No. 2 I received about—well, between half past 
twelve and one o' clock; No. 3 I received about two o'clock, and No. 
4 I received about half past two o’clock. 

Q. Mr. Gahr, will you look at the time marked on this one and 
see if that refreshes your recollection ? 

A. The time marked on this represents the time at which they 
were received at the telegraph office. It does not afford me any 
guide whatever. 1 

Q. Then your best recollection is as you have already. stated ? 

A. My best recollection is as I have already stated. This one is 
marked 1.25 and 1.20 close together. 

Q. Now, in this one marked Exhibit “1” who is Joe? 

A. J. W. Wilshire. 

Q. When you received Exhibit No. “1,” which I understand you 
to say you received about noon, did you show that to Mr. Wilshire 
or have any conversation with him about this? 

A. Yes, sir; I showed him that telegram—showed him all these 
telegrams. I had to show them to him because they were Greek 
to me to a certain extent. 

Q. Well, atthe time you showed Exhibit “ No. 1” to him did you 
simply give it to him without remark or did you have any con- 
versation with him about the written assurance mentioned in that 

telegram ? 
153 A. Well, it was then too late. At the time this telegram 
was received the entire matter had been consummated before 
these other telegrams were received, and I so telegraphed back to 
Mr. Harper. In No. 1 he says “save giving the two-hundred letter, 
if possible.” I telegraphed back that the arrangement had already 
been —— 

Q. Well, did you or not have any conversation with Mr. Wilshire 
with reference to the written assurance ? 

A. No, sir; my recollection is that I sent him those two telegrams 
by Mr. Hoyt or by messenger boy, I have forgotten which. 
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Q. Now, Mr. Gahr, look at Exhibit“ No. 2.“ I understood you 
to say this morning that you made no effort to carry out what he 
said ‘there, to wit, stopping the transaction. 

A. Not in Chicago. 

Q. What do you mean by that? 

A. Stopped when I came home. 

Q. What did you do when you came home? 

A. I went home, and Mr. Harper came up to see me. Mr. Wil- 
shire went down to see Mr. Harper, and Mr. Harper then told me 
as to the condition of things here; how he was ruined; that the 
bank, as he expressed it, had been gutted and —— gone to 
Chicago. He said that he wanted me to get his papers drawn up 
ready for an assignment. That afternoon we had a meeting in 
Judge Jordan’s office—Mr. Harper, myself, Mr. Wilshire, Judge 
Jordan, and Isaac Jordan. Mr. Harper wanted Mr. Wilshire to give 
him checks for the six hundred thousand dollars, and Mr. Wilshire 
would not do it. So that, after a great deal of consultation, we con- 
cluded to stop the payment of those drafts at the Chemical National 
Bank of New York. Mr. Harper requested me to draft a telegram 
ordering all payments stopped. We had the numbers of the drafts, 
and I wrote out a telegram to the Chemical National Bank direct- 
ing them to stop payment on the drafts, designating them by their 

numbers, such amounts, and payable to such persons. Mr. 
154 Wilshire sent the telegram for the drafts payable to Wilshire, 
Eckert & Co. and J. W. Wilshire. 

Q. What about the letter of credit and the other two drafts? 

A. I don’t know what was done about those. 

Q. Did this telegram only pertain to these two drafts? 

A. Yes,sir; the two on the Chemical National Bank of New York, 
payable to J. W. Wilshire, and to Wilshire, Eckert & Co. 

Q. You don’t know what was done with reference to the other 
two drafts? 

A. No, sir; I don’t know what was done with reference to the 
other two drafts or to the letter of credit. 

Q. Well, the letter of credit would be stopped anyhow ? 

A. Very likely. 

Q. Mr. Gahr, I will ask you if you know what became of the pri- 
vate papers of E. L. Harper touching these matters, and particularly 
telegrams you sent to him ? 

A. I don't know. I do know that Mr. Harper destroyed a large 
number of his private — large number of private papers at 
— house; but I don’t know whether the telegrams were among 
thein or not. 


Redirect examination by Mr. KitrrepGe: 


Q. Mr. Gahr, 2 spoke of going into the vestibule of the bank; 
what do you call the vestibule? Is it within the bank and outside 
of the counters ? 
A. Yes, sir; that is what I call the vestibule of the bank. 
Lou have stated, Mr. Gahr, if I understood you correctly, and 
if Iam wrong I wish you would correct me, that after you left Mr. 
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Wilshire at the American Exchange National Bank, at about half | 
nine o'clock in the morning, that you did not see him again g 
until about three o clock in the afternoon ? ? 

A. Yes, sir; that is right. ä 

Q. In the meantime you had received these telegrams marked 1 
and 2? 

A. Yes, sir. 
155 Q. And you had sent them to Mr. Wilshire ? 
A. Yes, sir. 

Q. Now, you were asked as to what occurred when you got home 
from Chicago. What time did you get home? 

A. About 8 o’clock in the morning, on June 16th. 

Q. Did you report to the bank? 

A. No, sir. 

Q. Who did you first’ see in regard to what you had done? 

A. Mr. Harper came to my house about a quarter to nine o’clock. 

Q. Did you go to the bank afterwards ? 

A. Yes, sir; during that day. 

Q. What time? 

A. About eleven or half past eleven o’clock. 

Q. Did you see any one there with reference to this matter ? 

A. No, sir. * 

Q. Have any conversation with any one about it? 

A. No, sir. 

Q. Any one say anything to you as to what had been done? 

A. No, sir. 

Q. You say that at the time that Mr. Harper saw you at your 
house, a little before nine o’clock, he made some statement about 0 — 
the bank being gutted. What was it you stated that he said? 

A. Well, he stated or said, We are ruined beyond redemption.” 
He said, The bank has ruined me and I have ruined the bank. 
The iron business has gone to glory, ete.” 

Q. Is that the expression he used ? 

A. Yes, as near as I can give it. 

Q. You spoke, with reference to your trip up to Chicago, of your 
not having much conversation with Mr. Wilshire. State who he 18 
sat with, whether with you or with Mrs. Wilshire. 

A. With Mrs. Wilshire most part of the time. I didn’t sit with 
him much ; only two or three minutes. I was not in that car a 
great deal; I went out into the smoking car, and Mr. Wilshire came 
out there about half past nine o’clock and said that he was going 
to retire then—that he was going to retire early. ä 


1586 Reeross- examination by Mr. MArrgxws: < 


Q. This consultation, Mr. Gahr, at Judge Jordan’s office, which . 
resulted in the sending of those telegrams to the Chemical National 
Bank of New York, that was on the afternoon of the 16th of June? 1 

A. Yes, sir. . 
A. P. GAHR. . 
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* Exuisit “ No. 1.” 
| The Baltimore and Ohio Telegraph Company. 
Time 8.52 a. Dated — O. Received at Palmer House 


To A. Gahr, Hotel Richelieu: 


Don’t give amount unless you have positive assurance in writing 
that all will be carried out according to contract. Have Joe trans- 
fer all to H. immediately. Save giving the two-hundred letter if 


possible. 
CHAMPION. 
Exursit “ No. 2.” 
The Baltimore and Ohio Telegraph Company. 


Time 4.15 p. Dated Cincinnati, O., 15. Rec’d at Palmer House 
6, 15, 1887. 


To A. P. Gordon, Richelieu : | 


Party has positive instructions not to deliver amount unless par- 
ties guaranteed to carry through without further amounts. If this 
has not been done all should be stopped. — 

CHAMPION. 


Exhinrr No. 3.” 
The Baltimore and Ohio Telegraph Company. 


Time 12.56 p. Dated Cincinnati, O., 15. Rec’d at Palmer House 
6, 15, 1887 


To A. P. Gordon, Hotel Richelieu: 


Arrange for the one payable to American Exchange to 
157 apply on their account. This will make one less for other 


party, which will be made up in some other way. 
CHAMPION. 


Exarnit “ No. 4.” 
The Baltimore and Ohio Telegraph Company. 


Time 12.03 p. Dated Cincinnati, O., 15. Reed at Palmer House 
6, 15, 1887. 


To A. P. Gordon, Hotel Richelieu : 
Please have drafts made on letter come direct; don’t fail in this. 


CHAMPION. 
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Marcu 281a, 1888—3 o’clock p. m. 


J. W. Hoyt, called on behalf of defendant, being first duly sworn, 
testifies as follows: 


Direct examination by Mr. KITTREDGE: 


. Please state your full name, Mr. Hoyt. 
John W. Hoyt. 

And your residence. 

. Cincinnati. . 

What is your business, Mr. Hoyt? 
Grain broker. 

What was it in June, 1887 ? 

Grain broker. 

Q. Mr. Hoyt, did you go under instructions from Mr. Hopkins to 
Chicago the night of June 14th, 1887? 

A. Yes, sir. 

Q. Did you meet Mr. Wilshire in Chicago on the morning of the 
15th of June? 

A. Yes, sir. 

Q. Now, Mr. Hoyt, please state what you did and where you went 
with Mr. Wilshire. 

A. I met Mr. Wilshire first at the Hotel Richelieu and later at the 

American Exchange National Bank. 
158 Q. Did you accompany him to the bank? 
A. I think not. I think I met him there after breakfast. 

Q. Whereabouts in the bank did you meet him? 

A. In the directors’ room, I think it was. 

Was any one else present? 

A. Ves, sir. 

Q. Who? 

A. I remember Mr. Eggleston, Mr. Dewar, Mr. Kershaw’s partner; 
Mr. Swift, Mr. Kershaw, and a little later Mr. Irwin came in. 

Q. Any one else? 

A. Ido not remember. Mr. Dewar, the cashier of the bank, was 
in and out of the room, and there were other employés of the bank. 

Q. When you say Mr. Swift was present you mean the attorney 
for the American Exchange Bank, who is present here? 

A. Yes, sir. | 

Q. What was said at that meeting and done between Mr. Wil- 
shire * yourself and these gentlemen whose names you have 
given 

A. I do not remember exactly any of the conversation we had. 

Q. Well, repeat the substance of the conversation. 

A. We met in the room of the bank and Mr. Wilshire made the 
remark that he was sent up with $600,000 for C. J. Kershaw & Co. 
and for Irwin, Green & Co., with the understanding that they 
should support the market. This money was to be delivered after 
they ag to do it. 

Q. Did they agree to support the market ? 

A. Yes, sir. 
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Q. Who acted on the part of the bank in that meeting ? 

A. Why these gentlemen that I mentioned were present. Mr. 
Dewar, the cashier of the bank, I think was in the room and heard 
the conversation. 

Q. Then what occurred after that? 

A. Mr. Wilshire stated that he had not the money with him, but 


would get it. He then went out and brought the money in. 


Q. Then what did he do with it? What form was the money in? 
A. It was in exchange and a letter of deposit, I think. 
Q. Did you see it? 
A. Yes, sir. 
159 Q. What kind of exchange? 
A. The only interest I had was in the Irwin, Green & Co. 
—, that was on a New York bank, I think. 
What were the denominations of the exchange? 
. The exchange I received were two $100,000 drafts. 
From whom did you receive it? 
. Handed me, I think, by Mr. Wilshire. 
What did you do with it? 
Handed it to Irwin, Green & Co. 
Were Mr. Irwin and Mr. Green both there? 
Mr. Irwin was there; Mr. Green was not. i 
* vou know Mr. Irwin's relation to the American National 
think he was president at that time. 
Do you know what Mr. Irwin did with it? 
. I did not know at that time; I knew afterwards. 
Do you know what was done with the other $400,000 ? 
. It was delivered to C. J. Kershaw & Co. 
By whom? | 
. I think by Mr. Wilshire; it was all in his hands at one time. 
Q. To which member of the firm was it delivered ? 
A. I could not state positively; Mr. Kershaw and his partner, 
Mr. Dewar, were both there. 
Q. Do you know what subsequently became of it? 
A. It was placed in the American — Bank by them. 
Q. How did the American Exchange Bank receive it—in what 
shape did they give credit for it? 
— I think they made a deposit ticket and handed it to Mr. Wil- 
shire. 
Q. Did you see the deposit ticket ? 
A. I am not positive; I think I did. 
Q. How long were you there? 
. A. I should judge about an hour — possibly three-quarters of an 
our. 
Q. Did anything else transpire while you were there? 
A. Well, nothing that I can remember now. 
Q. Were you there again during the day? 
A. Yes, sir. 
160 Q. At what time were. you there? 
A. Afterwards ? 


>zorererere 


>rOrO re 


112 DAVID ARMSTRONG, RECEIVER, c., vs. 


Q. Yes, sir. 

A. Why, I should imagine between twelve and one o elock. 

Q. Why did you go back to the bank? What called you back? 

A. To see Mr. Wilshire. 

Q. Did you have any conversation with any officers of the bank 
at that time or did you hear any conversation ? 

A. I don’t remember—I had no particular—I had no business in 
the bank. 

Q. Did you see any one else with Mr. Wilshire? 

A. I saw‘Mr. Wilshire, I-think, talking to Mr. Eggleston. 

Q. With any of the officers of the bank ? | 

A. I do not remember seeing him talk with any officers of the 
bank. 

Did you have any conversation with any of the officers of the 
bank — reference to Kershaw & Co. 's checks being thrown out? 

A. No, sir. 


Cross- examination by Mr. Swirr: 


Q. When you came to the bank, Mr. Hoyt, was Mr. Wilshire there 
or did he come in after you got there? 

A. I don’t think he came in after I got there. 

Q. After he came in you and he went into the small room con- 
nected with the directors’ room of the bank, did you not? 

A. Yes, sir. 

Q. And at the time that he went into the small room there were 
present, besides vourself and Mr. Wilshire, Mr. Eggleston, Mr. Ker- 
shaw, Mr. Dewar, Kershaw’s partner, myself, and Mr. Dewar, the 
cashier, and—anybody else? 

A. Those are the only ones that I remember. 

Q. And Mr. Irwin, you say, came in later? 

A. Yes, sir. 

Q. Was Mr. Green there at all during the interview? 

A. I don’t remember seeing him. 

Q. Did you and Mr. Wilshire, either of you, have any talk with 

Mr. Kershaw, Mr. Eggleston, or Mr. Hamilton Dewar—that 
161 is, the partner of Mr. Kershaw—in reference to the market 
or with reference to the amount of money that they needed? 

A. I think we had. ä 

Q. Didn't they then take some time to figure the matter over be- 
fore answering your question? 

A. Yes, sir; as to the amount needed. 

Q. Is it not a fact also that Mr. Kershaw and Mr. Dewar, the 
cashier of the bank, made some figures together as to the standin 
of Kershaw & Co. with the bank before the question was answe 
as to what they needed? 

A. I think not in the room. 

Q. Don’t you remember that after Mr. Kershaw and the cashier 
had been in the outer room they returned with some figures that 
had been made? 

A. I remember Mr. Dewar, the partner of Mr. Kershaw, coming 
in with some figures. : 
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Q. Do you remember what they stated they needed to carry them 
through the day? 

A. J do not remember the exact amount. It was a very small 
amount. I remember the smallness of the amount surprised me, 
but I do not remember what the exact amount was. 

Q. Do you remember that they stated $150,000 for margins and 
$68,000 for clearing-house, making a total of $218,000 ? 

A. I think I remember something about the $68,000, but not about 
the $150,000. 

Q. Mr. Wilshire made a statement that he had come up with 
$600,000, you say, for Irwin, Green & Co. and C. J. Kershaw & Co. 
if they would protect the market ? 

. Yes, sir. 
. Support the market, I believe you said? 
. Yes, sir; support was the word used, I think. 
Who did he mean by they?” 
. Irwin, Green & Co. and C. J. Kershaw & Co. 
And they were the parties who assented ? 
Who assented ? 
Q. On your direct examination, Mr. Hoyt, I think you 
162 stuted that after Mr. Wilshire had made his statement that 
“they” assented. Do you mean by “they” Irwin, Green & 
Co. and Kershaw & Co.? 

A. Yes, sir; the brokers. 3 

Q. And that statement was made after these figures had been made 
and brought in, was it? 

A. I do not remember just where they came in. 

Q. But the figures were made before that money was distributed, 
were they? | ä 

A. Ves, sir. 

Q. When you went away from the bank did you go with Mr. 
Irwin? 

A. No, sir. 

Q. Was is before Mr. Irwin went? 

A. No, sir; after. 

Q. Did you go alone or with Mr. Wilshire ? 

A. Alone. : 

Q. Mr. Irwin took a draft for $100,000 payable to the order of 
Wilshire, Eckert & (Co. and a draft for $100,000 payable to the order 
of J. W. Wilshire, didn’t he? . 

A. They were both — to either Wilshire, Eckert & Co. or to 
J. W. Wilshire; I really do not remember. 

Q. And they were indorsed by Mr. Wilshire before they were taken 
away, were they? 

A. Yes, sir. 

Q. Mr. Hoyt, what was Mr. Wilshire’s condition at that time? 
Was he excited or otherwise ? 

A. He seemed not excited. 

Q. Not excited ? : 

A. I should say so; yes, sir; he did not seem excited. 

Q. Was he depressed ? 7 
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A. Why, he was a man that showed physical strain. He had 
been on the train several nights. 

Q. I suppose you both showed that? 

A. Felt it, and probably showed it. 

. Was I present during that interview or did I go out almost 
immediately after it commenced ? 

A. I think you were there only a few minutes after I went in. 

Q. Mr. Hoyt, did you hear me or Mr. Irwin say anything what- 
ever during that interview with reference to accepting the inoney ? 

A. I do not remember hearing you speak at all at that time. I 
think you were called out very soon after the interview com- 

menced. 
163 Q. And before I went out had there been anything said 
whatever with reference to the money ? 

A. I think not, although I am not positive on that point. 

Q. What, if anything, did Mr. Irwin have to say ? 

A. If my memory serves me, he came in while we were talking 
about the matter. 

Q. And simply took the two pieces of paper which were turned 
over to him? 

A. Yes, sir. 

Q. Did Mr. Irwin, after he came in, take any part in the conver- 
sation? Do you remember anything that he said? 

A. Nothing more than that while we were discussing the amount 
he should receive I think he said he should have half the amount 
of the $600,000. 

Q. That was after the money had been brought in and the divis- 
ion was being talked of? 

A. Yes, sir. 

Q. Who, Mr. Hoyt, do you think made out the deposit ticket ? 

A. I think I saw it in the hands of Mr. Dewar, the cashier. Ido 
not know who made it out. . 

Q. Did you see him hand it to Mr. Wilshire ? 

A. I do not know that I did. 

Q. Did you know before you left Cincinnati that vou were to 
meet Mr. Wilshire in Chicago ? 

A. Yes, sir. 

Q. From whom did you learn that? 

A. From Mr. Hopkins. 

Q. Did you know the amount of funds that he was to take to 


a 
A. Yes, sir. 

Q. Did you learn that also from Mr. Hopkins ? 

A. Yes, sir. 

Q. Did you know anything about the telegrams that had passed 
between the two banks on the afternoon of the 14th with reference 
to Mr. Wilshire’s going up? 

A. No, sir. 

Q. You were in Chicago with Mr. Wilshire on the previous Sun- 
day = Monday, were you not, Mr. Hoyt? 

. Yes, sir. 
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. What were your relations with Mr. Kershaw, Mr. 
164 Hoyt? 

A. My trades with Mr. Kershaw were virtually closed at 
that time. 

Q. How were they closed ? 

A. All my wheat had been sold out about a week or ten days be- 
fore that. | 

Q. And how did your account with Kershaw & Co. stand ? 

A. They had instructions to charge me and credit Mr. Wilshire 
with whatever balance was due me on account “ B.” 

Q. The trades that you had with Kershaw & Co. were kept as ac- 
count B” on their books, were they? 

E. Yes, sir. 

Was there a balance to your credit or debit ? 

A. To my credit. | 

Q. Do you remember how much that credit was? 

A. I think it was about $601,000. 

Q. Was your account balanced and that money placed to the 
credit of Wilshire, Eckert & Co. under your instructions? 

A. Yes, sir. 

Q. Do you know in what condition that left the account of Wil- 
shire, Eckert & Co. with Kershaw & Co.? 

A. No, sir. 

Q. In addition to making that transfer, what other moneys, if 
any, were left on that Sunday or Monday with Kershaw & Co. by 
Mr. Wilshire ? 

A. I do not know. 

Q. Do you know about Mr. Wilshire's giving them a draft fur 
$90,000 ? 

A. I do not think I did. 

Q. Or a check for $90,000 ? 

A. I was present during some conversation between Mr. Wilshire 
and Kershaw & Co., but do not remember seeing any such check 
being handed to them. 

Q. Did you and Mr. Wilshire come back to Cincinnati Monday 
night together ? 

A. No, sir. 

Q. Came back different ways, did you ? 

A. Yes, sir. 

But you did both return to Cincinnati that night? 

A. Yes, sir. 
165 Q. Mr. Hoyt, do you remember anything being said about 
Mr. Wilshire’s going to Cleveland that night to get money? 

A. Which night? 

Q. The night of Wednesday, June 15th, 1887. 

A. Nothing said that I heard. 

Q. When did you first know, Mr. Hoyt, that you and Mr. Wil- 
shire were both acting as brokers through C. J. Kershaw & Co. in 
this wheat deal ? 

A. June 12th. 
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Q. When did you begin to buy wheat through Kershaw & Co. 
yourself? | 

A. I think about the first of March. 2 

Q. It appears from the testimony of Mr. Orr in this case (Exhibit 
“ No. 37”) that upon the 15th of June the Fidelity National Bank 
sent this telegram to the American Exchange National Bank: “ We 
want number 16412 to apply on your account, and have wired par- 
ties.” It also appears from the testimony of Mr. Orr that 16412 was 
the draft for $100,000 made payable to the order of the American 
Exchange National Bank. Did you, when you were in Chicago on 
the 15th of June, know anything about that telegram being re- 
ceived ? 

A. I think I was told. 7 

Q. Did you yourself receive any message, either from Mr. Harper 
or from the Fidelity National Bank? 

A. No, sir. 

Q. Then you are not one of the parties mentioned in this tele- 
gram? This telegram says, Have wired parties.” If you were 
one of the “parties” you did not receive any such message, did 
you? 

A. I received no message from those parties. 


Redirect examination by Mr. K1ttREDGE: 


Q. I want to ask you, Mr. Hoyt, at what hour on the morning of 
the 15th of June you left the American Exchange Bank after this 
interview took place; what time was it? 

A. As near as I can remember, half past nine o’clock, I think, or 
about that time. 

Q. Do you remember whether Mr. Gabr sent, either in a 

166 sealed envelope or otherwise, any dispatches which he had 
received by you to Mr. Wilshire during the day or after- 
noon? Mr. Gahr speaks of having sent two dispatches from Cin- 
cinnati, received about 12 o’clock ora little after, and of having 


sent them to Mr. Wilshire, in a sealed envelope or otherwise, by you, 


and I want to know if you took such dispatches to Mr. Wilshire. 
A. I do not remember doing it. 
Q. Mr. Hoyt, I will ask you to look at the dispatches marked 1 
and 2 of that day and see whether or not you remember seeing 
either of them. 


(These are two of the dispatches attached to Mr. Gahr’s deposition 
and marked Exhibit 1“ and Exhibit“ 2.”) 


A. It seems as though I had seen one of these—I am not positive’ 
The other I have not seen. 

Q. Which one is it that you think you have seen before ? 

A. The one marked No. 2 I may have seen before. 

Q. Now, examining them again, can you state whether or not you 
recollect seeing the one marked No. 2 of that day ? 

A. The wording of it seems familiar tome; beyond that I remem- 
ber nothing of it. 


: 
. 
‘ 
| 

6 


— 
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Recross-examination by Mr. Swirt: 


Q. Will you please look at the telegram marked No. 2, Mr. Hoyt, 
and state if you can, from what you see on its face, what time it was 
received at the telegraph office in Chicago? 

A. 4:16 in the afternoon. 

Q. So that if you did see it on the 15th of June it was after that 
hour? 

A. Yes, sir. 

Q. You did not leave the American Exchange Bank on the morn- 
ing of the 15th of June until after this letter of advice and the New 
York Exchange had been delivered, did you? a 

A. Until it had been delivered to Kershaw & Co. and Irwin, 
Green & Co.; no, sir. 

Q. And Mr. Irwin had left before you with two of the drafts? 

A. Yes, sir. 
167 Q. Did you leave before or after Mr. Wilshire? 
A. Before. 

Q. Do you remember where Mr. Wilshire was in the bank when 
you returned there? 

A. In the larger of the two rooms. 

Q. Do you remember his attitude—how he was sitting ? 

A. Yes, sir. 

Q. How was he sitting? 

A. At the big table, talking to a Mr. McHenry. 

Q. Do you remember anything being said by Mr. Wilshire in the 
yaa of June 15th ‘about procuring more money for the next 

ay 

A. I do not remember. 


Redirect examination by Mr. Burner: 


Q. Mr. Hoyt, have you not stated to Mr. Drummond and to my- 
self in substance thet the American Exchange National Bank agreed 
to see that the market was supported if the $400,000 was delivered 
by Mr. Wilshire? 


(This question is objected to, in addition to the objection of its 
irrelevancy and incompetency, as intended to lay the foundation for 
contradicting the defense’s own witness and as being cross-examina- 
tion.) 

A. No, sir. 

J. W. HOYT. 


Marcu 28TH, 1888—4 o’clock p. m. 


J. Harry Watters, called on behalf of defendant, being first duly 
sworn, testifies as follows: 


Direct examination by Mr. Burnet: 


Q. Please give your full name. 
A. J. Harry Watters. . 
Q. And your occupation. 
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A. Book-keeper for the receiver of the Fidelity National Bank. 
Q. Where do you reside, Mr. Watters ? 
A. Wyoming, Ohio. 
168 Q. Mr. Watters, where were vou employed in June, 1887 ? 
A. In the Fidelity National Bank. 

Q. In what capacity were you employed there? 

A. General book-keeper. 

Q. Please state, Mr. Watters, whether you knew of the issuance of 
four (4) drafts for $100,000 each and a letter of credit for $200,000 on 
June 14th, 1887. 

A. I did not. 

Q. Did you learn of it subsequently ? 

A. Yes, sir. 

What consideration appears from the books of the bank to 
have been paid for the drafts and the letter of advice mentioned ? 

A. The consideration is just a charge ticket—just a piece of paper. 

Q. The drafts referred to are one payable to the order of the 
American Exchange National Bank of Chicago for $100,000, one 
payable to the order of Wilshire, Eckert & Co. for $100,000, one pay- 
able to the order of J. W. Wilshire for $100,000, and one to the 
order of C. J. Kershaw & Co. for $100,000? 

A. Yes, sir; that is right. 


. The letter of credit is for $200,000 to the American Exchange 


National Bank of Chicago? 

A. Yes, sir. 

Q. What entries are on the books of the Fidelity Bank with ref- 
erence to these items? 

A. One of the draſts 

. Mr. Watters, identify them as you proceed, please. 

A. One of the drafts, made payable to the order of the American 
Exchange National Bank, on the Chemical National Bank of New 
York City, is entered on the draft register and charged to the 
American National Bank, Chicago. 

Q. What date? 

A. June 15th. 

Q. Will you — the entry? 

A. Yes, sir; I will get the tickets and the books to show the 
original entry and the charge ticket. On June 16th there is a charge 
ticket crediting American Exchange National Bank of Chicago and 
charging the account of Wilshire, Eckert & Co. with $200,000. I 
will get that charge ticket. That is all the entries. The other three 
drafts are not entered on the books at all. 


169 (Draft register book of original entry was produced. Wit- 

ness states that the entries are all made from eharge tickets. 
“ Charge ticket is just a name, as the tickets contain credits as 
well as “charges.” Charge ticket is produced, marked Exhibit “5,” 
and hereunto attached.) 


Q. Is this the charge ticket? 
A. Yes, sir. 
Q. What do you call the book you produce? 
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A. Exchange register. 

Q. Now, Mr. Watters, please state what this charge ticket is. De- 
scribe it; how it is made, and in whose handwriting it is. 

A. The ticket is dated The Fidelity National Bank, Cincinnati, 
June 15, 1887.“ There is a line drawn through the word credit, and 
the word “remit” is written; then N. Y. draft to American Ex- 
change National Bank of Chicago, to be cha to their account, 
$100,000 ; identified by the letter H.“ on the left-hand edge of 
ticket, made by E. L. Harper. The body of the charge ticket 
is in the handwriting of Miss Holmes, who was the exchange clerk 
of the Fidelity National Bank. 

Q. Now, what is the entry on the draft register which was made 
of that item? 

A. The entry on the exchange register is draft No. 16412, drawn 
on the Chemical National Bank of New York to the order of the 
American Exchange National Bank of Chicago for $100,000, marked 
“ charge $100,000.” 

Q. Under what date? 

A. June 15th. 

Q. Are there any other original entries of this transaction ? 

A. Yes, sir; in “National Bank Collection Charge Journal No. 4, 
1887,” under date of June 15th, there is a charge to the American 
Exchange National Bank of Chicago of $100,000, with the explana- 
tion “ New York draft.” 


(These entries are now offered. It is stipulated that these books 
may be produced at the trial and used by either party in respect to 
the entries referred to in this testimony.) 


Q. Now, Mr. Watters, in whose handwriting are these entries 
made, each of them ? 

170 A. The former entry referred to is in the handwriting of 

Miss Holmes in the draft register. In the collection journal 

= 4, 87, the entry is made in the handwriting of John T. Colling, 


r. 

Q. Who in the course of business in the Fidelity Bank was the 
charge ticket given to, and who makes tlie entries in regard to it 
generally in the bank—I mean the regular course of business? 

A. It would depend entirely in which department it should go as 
to whom it would be handed to. In the case here it would be 
handed to Miss Josie Holmes to make out the draft, and then it 
would be turned over to the receiving teller, who would iu turn 
charge it to the general book-keeper, and they would charge it to 
the American Exchange National Bank. 

Q. Who was the receiving teller in the Fidelity Bank ? 

A. Horace W. Woodruff, but Charles A. Hinch, his assistant. 
would be the one to make this entry on the receiving teller’s books, 
The receiving teller made no entries on the books. Now, there isan 
entry on the receiving teller’s book of this charge to the general 
book-keeper. It is credited here (indicating), and then, asall moneys 
for drafts go to the receiving teller, who must get some pay for it— 
for the $100,000 draft. Now, as it was not cash, he would turn it 
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over to the general book-keepers and 80 charge it to them, so that 
he is 8 Beal Then they charge it to the American Exchange Na- 
tional Bank. 


Q. Mr. Watters, do you kno 


w when that charge was made in the 
journal No. 4—the date of it? 


A. I did not know; I have my suspicio 


ns when it was made. 
Well, if you were not present or 


do not know of your own 
personal knowledge 


A. I could not state positively ; no, sir. 


Q. Now, Mr. Watters, take the $200,000 transaction and show us 
the original entries in regard to that. 
A. In the National Bank Mail Credits No. 3, 87, under date of 
June 16th, this entry goes from the charge ticket to the credit of the 
merican Exchange National Bank, $200 


000. This entay is 
171 in the hand writing of Mr. Edward Lucius. This ticket would 
Say, Credit American Exchange Nationa] Bank of Chi 


and charge Wilshire, Eckert & Co, That ticket would go to Mr. 
ucius first, and then from the general book-k 
pay for it) it would go to the receiving teller, wh 


rge it to the indi- 
vidual book-keeper, who would in turn cha 
Wilshire, Eckert & Co., over here (i 


o. 2, under date of June 16th, the receiving teller credited the 
eral book-keepers $200,000, marked with a *, which indicated “ check 
on the Fidelity National Bank.“ That is our mark. On the same 
date, on the debit side, the receiving teller h 
individual book-keepers, under their column, “item, $200,000,” 
The charge check then went to the individna) book-keepers, who, in 
check book No. 3, L to Z, charged the account to Wilshire, Eckert 
& Co., $200,000. That is all the original entries. 
ou, Mr. Watters, we have not asked you befo 
are experienced in book-keepi 
ing. 
Ves, sir; I am. 
Can you state whether anything and, if 80, what — was actu- 
a :* by the Fidelity Bunk ſor that $200,000 as shown by 
its 8 


A. Nothing; nothing of any value. . 
as anything received ; and, if so, what and when ? 
A piece of paper from which the entries on the books were 
made; on June 16th, 1887. 
Q. What is the character of the Piece of paper ? 


— It is called a charge ticket, on Which there is a credit and a 
ebit. 


Q. You spoke of having that charge ticket. 


„e, SIF; not at present, but it is among the effects of the Fide]- 
ity Bank, and I will make an attempt to find it 


nd it. 
s it similar in character to the charge ticket, marked Exhibit 
No. 5,” already shown you ? 


A. I think so, but would not say positivel 
172 Now, I understand you to say that t 


re whether you 
ng, and especially in bank book-keep- 


Did you find it? 


without seeing it. 
ere are no entries 


d 
1 


— 


. , 


. «eB * ete . 


* * * 


r 
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on the boaks of the Fidelity Bank of the other drafts about 
which you were interrogated ? 7 

A. That is right; none whatever. 

Q. Now, I will ask you the same questions in rd to the draft 
to the ordet of the American Exchange National Bank, whether 
anything was received upon it by the Fidelity National Bank. 

A. There was no consideration—that is, money consideration— 
but there appears, as I have said before, an entry on the books 
charging the American Exchange National Bank with this draft. 

Q. But the books show no consideration paid to the Fidelity Na- 
tional Bank for it? 

A. No, sir. i 

Q. Who would make, in the regular course of business in the 
Fidelity Bank, who would make any entry that had anything to do 
with the transaction itself? 

A. Nobody in the bank that had any interest in it. 

Q. You say that Mr. Colling makes the entries in this book, this 
Journal No. 4, 87. Did Mr. Colling have anything to do with the 
transaction or only in making the record of it? 

A. Only the record of it. 

Q. Well, who would have to do with it in the regular course of 
business? Who would furnish the information from which the- 
charges are made? 

A. Mr. E. L. Harner is the only one I know of. 

* N — furnished the information in the form of charge tickets, 

id he 

A. In the shape of his identification mark. 

Q. That is his initial, is it? 

A. Yes, sir; his initial“ H.“ 


Cross-examination by Mr. MatrHeEws: 


Q. Mr. Watters, turn to the first entry on the draft register that 
you have spoken of, will you ? N 
A. Yes, sir; I have it. 
173 Q. When was that entry made, do you know—the entry 
that you have spoken of—June 15th—at the head of the 
page—draft No. 16412? 

. I think——. I will tell you when J think it was made. It 
was on the morning of June 16th—that is, some time during the 
next day. , 

Q. Mr. Watters, does not the page and the writing above lead you 
to believe that it was made after all these entries were made, and 
are not they made in different ink ? 

A. Yes, sir; and I can say that it was made after those other en- 
tries were made. I know that to 

Q. Arid, so far as your information goes, that entry was made on 
the 16th of June instead of the 15th? 

A. Yes, sir. 

Q. Now, will you turn to the entries that you spoke of—-—? 

A. That is the charges? 

16—1110 
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Q. Yes; where there were three drafts charged. What do you 
call this book ? . ; 
A. National bank collections, charges No. 4. 1 


Q. You spoke of this entry of one of the New York drafts. 
A. I think I can show you where it was made on the 16th. The 
draft was drawn on the 14th and the entries put through on the 
15th, but I think after banking hours, after the books had been | 
balanced, after the work for that day was done, and this has been 
changed—this $100,000—before the total footings were added up. | 
Then I think they added this. That entry was made on June 15th; 1 
late in the day. I am still right about this being entered on June ‘og 
16th; my first impression was right. That (indicating) was added 
afterwards, so I am right that it was the 16th, because, if my mem- 
ory serves me right, I think I remember when it went through on 
the next day and they’ made the change. I may be wrong, but I 
think that is when it was. It was made after the close of these 
other entries here (indicating). 4 
Q. And the change in that (indicating) without changing the 
footing ? 
174 A. I can say this was entered after these books had been 
added up and after it appears on the cash book also. 
Q. Now, that draft for $100,000 charged here (indicating) to the 
American Exchange National Bank of Chicago—is that the draft 
that was drawn to their order? 
A. Yes, sir. 
Q. Now, there has been a change in the grand aggregate of charges 7 
to them on that day? 
A. Yes, sir; of $100,000. . > 
Q. Making it $201,164.53, instead of $101,164.53 ? 
A. Yes, sir. 
Q. But the footing would indicate that that must have been done 
after the footing was made? 
A. Yes, sir; that was done afterwards. 
Q. You charge upon that same day a $50,000 draft, sent directly 
to the American Exchange National Bank, Chicago? 
A. Yes, sir. 
Q. Do you know whether that was paid—the draft—or not? 
A. It was, sir. Yes, sir; that was paid. 
Q. Now, you are unable to follow into anybody’s individual ac- 
count those $100,000? 
A. Yes, sir; the three other drafts. There are no entries of those | 
other drafts on the books in any way, shape, or form. * 
Q. Now please turn to the books, to the entry of $200,000? 
A. Here is the $200,000 entry in National Bank Mail Credit Jour- 41 * 
nal No. 3, 87. 8 
Q. Now you find that cash charged to them 
A. Credited to them. 
Q. Yes, credited to them, together with another credit, which was 
an ordinary business credit of $71,500? 
A. Yes, sir. 
Q. And that $200,000, which was the letter of credit, you do fol- 
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low, as of the same date, into the account of Wilshire, Eckert & Co., 
June 16th;.as an ordinary business transaction? 
A. Yes, sir. 
Q. That is, as appears from the books? 
A. Yes, sir; as appears from the books. 
175 Q. In the same manner as other charges and credits were 
made? : 

A. Exactly. | 

Q. I understand, Mr. Watters, that you have no personal knowl- 
edge of any of these transactions in connection with the wheat deal, 
except what appears on the books? 

A. Only what I have learned since by going through the books. 

Q. Do you know why that draft drawn to the order of the Ameri- 
can National Bank was charged to it on the 16th of June instead of 
on the 14th? | 

A. No, sir; I cannot say that I do know why it wasdone. I have 
my idea about it. 

Q. You have no knowledge, then, of the charge to the American 
Exchange National Bank of Chicago except that ticket? 

A. No, sir; and the entries. 

Q. That ticket is the foundation of the charge? 

A. Yes, sir. 

Q. Have you any ledger here showing the account of the Ameri- 
can Exchange National Bank ? 

A. Yes, sir. In book account, “Account Current National Bank, 
Ledger No. 2,” page 755, there appears to the credit at the close of 
business June 20th, 1887, to the American Exchange National Bank 
of Chicago 898, 367.10; that includes the credit of $116,200 and the 
charge of June 15th of $100,000. 

Q. This account shows, doesn’t it, Mr. Watters, that upon June 
16th the Fidelity National Bank, according to its books, owed the 
American Exchange National Bank $98,170.19? 

A. Yes, sir. 

Q. And the difference between that and the amount shown upon 
June 20th is $196,091, and that is accounted for, is it not, by col- 
lections between the two banks in the ordinary course of business? 

A. I cannot say, but there are two small credits on the 18th aggre- 
gating theabove amount. | 

Q. Then, as I understand you, the books of the Fidelity Bank 

would, if the $100,000 draft had not been charged, 
176 show that the Fidelity Bank owed the American Exchange 
Bank $198,367.10 ? 
A. Yes, sir. 
Redirect examination by Mr. K1tTREDGE: 

Q. You say, Mr. Watters, that this credit of $200,000 was made on 
the 16th of June. Is there anything on the books to indicate when 
it was made? At what time on that day? 

A. During the regular course of the banking business—durin 
— — hours — because it is included in the first ſooting— the total 

ooting. ' 
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Q. Is there anything on the books to indicate if the transaction 
occured on the 14th of June, why it was nut entered on the books 
until the 16th ? 

A. No, sir; there is nothing on the books to show me that. 

Q. You say that the $200,000 was charged to the account of Wil- 
shire, Eckert & Co.? 

A. Yes, sir. 


Q. What was the state of their account at the time the charge : 


was made? 

A. Their account was overdrawn $39,662.90 before the charge was 
made, and after it $239,662.90. | 

Q. You have stated, Mr. Watters, that there was a credit of 
$200,000 and a debit of $100,000 to the American Exchange National 
Bank. If those items were left out what would be the condition of 
their account? 

A. The American Exchange National Bank would be indebted 
to the Fidelity National Bank $16,032.90. 


(Adjourned until Tuesday, April 3rd, 1888.) a 
J. HARRY WATTERS. 


Exuisit No. “ 5.” 


CINCINNATI, June 15, 1887. 
The Fidelity National Bank: | 


177 (APRIL 3kD, 1888—ten o'clock a. m.) 


Miss JosePpHINE Horus, called on behalf of defendant, being first 
duly sworn, testifies as follows: 


Direct examination by Mr. Burnet: 


Q. Please give your full name, Miss Holmes. 

A. Josephine Holmes. 

Q. And your residence. 

A. Avondale. a f 

Q. Where were you employed, Miss Holmes, in June, 1887 ? 

A. In the Fidelity National Bank, up to its elose. 

Q. Were you in the bank the evening of the 14th of June? 

A. Yes, sir. a 

Q. Do you recollect preparing certain drafts and a letter of ad- 
vice that evening? 

A. Ves, sir. 

Q. What were the amounts? 

A. The drafts that went to the American Exchange National Bank, 
do you mean? 


Ves. a 
A. Four of them for $100,000 each and a letter of advice for 
$200,000. 


a 


“A 
{--- z —— ? 3 
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Q. Did you fill out the body of the drafts yourself? 
A. Yes, sir; I filled them out. 
Q. Who wrote the letter of advice? 
A. I wrote it. 
Q. On the type-writer? 
A. Yes, sir. 
Q. Who instructed you to? 
A. I had a memorandum. 
Q. From whom? | 
A. I believe that Mr. Hopkins gave it to me. 

Q. What was the memorandum ? 

A. Well, I can’t recall what it was exactly. 

Q. Can you describe it? As near as you can, please. 

A. The letter stated that that $200,000 was placed to the credit of 
some party; now, I can’t remember who it was or what it 

was. 
178 Q. To whom were the drafts issued ? 
A. One was to the American Exchange National Bank of 

Chicago, one to the order of C. J. Kershaw & Co., one to Wilshire—I 
can’t recall now whether it was pe able to the firm, Wilshire, Eckert 
& Co., or to J. W. Wilshire—an 7 can’t say who the other draft was 
payable to. 

Q. What was paid for them and for the letter of advice? : 

A. I did not receive any pay for the letter of advice—just a 
memorandum—nor any pay for the drafts. 

Q. Were the drafts entered on the draft register? 

A. Not that evening, and three of them not entered at all. 

Q. Which one was entered ? 

A. The one to the order of the American Exchange National 
Bank of Chicago. 

Q. When was that entered ? 

A. The following day. 

Q. If = drafts were not paid for to whom were they charged, if 
any one 

A. The only one that was charged was the one that was entered 
on the book. 

Q. To whom was it charged ? 


Mr. Matruews: The book itself will show that. 


Q. What books did you keep, Mise Holmes? 
A. Just the draft register and certificate-of-deposit book. 


(Draft register produced.) 


Q. On what page is that entry ? 

A. They are not numbered. 

Q. What date, then? 

A. June 15th, 1887. 

Q. Did you receive any check or anything whatever in payment 
for those four drafts and the letter of advice ? 
A. No; I received no checks or anything in payment; only in re- 


* 
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gard to this one that is entered I filled out a charge ticket to pass it 


through. 
Q. Who was present when these four drafts and the letter of 


advice were prepared ? 
A. Mr. Harper and Mr. Hopkins, and there were several of the 


clerks. 


Q. Did you hear any conversation between Mr. Harper and Mr. 


Hopkins in reference to these items? 
A. No, sir; I did not hear any conversation. 
179 Q. Did you receive any instructions from Mr. Harper with 
reference to them? 

A. Mr. Hopkins brought me the memorandum to make them out, 
and he stood by me waiting to sign them. 

Q. To whom did you deliver them ? 

A. To Mr. Hopkins. 

Q. Did you have any conversation with Mr. Harper about them ? 

A. No; not any until the following morning, when the payment 
was stopped on the others. 

Q. Which others? 

A. The drafts that were not entered. 

Q. That is, the drafts other than the one drawn to the order of 
the American Exchange National Bank? 

A. Ves; the other three. 

Q. What would be the entry, if you know, with reference to the 
letter of advice for $200,000? 

A. It would not be entered on my book. 

Q. On whose book would it be entered? 

A. Well, I don’t know; some of the book-keepers. I never re- 
ceived any pay for any of the letters of advice nor entered them on 
any book ; just wrote them out as dictated. 

Q. What would the course of book-keeping be, if there were any— 
what would — the manner in which they would be entered on the 
books and on whose books? 

A. Oh, I can’t tell that, because I don’t know anything about it. 
When a memorandum was given me to write a letter I wrote it 
and gave it to the party that ordered it. That is all I ever had to 
do with the letters of advice. 

Q. What did Mr. Harper tell you when he directed you to enter 
the draft to the order of the American Exchange National Bank ? 
What was said by him? 

A. Well, the next morning they asked for—I can’t tell which one 
it was that asked me. It seems to me that Mr. Harper and Mr. 
Hopkins were both together, and I can’t recollect which one of them 
asked for a memorandum of the drafts that were not entered, 

stating that this one should be charged through, the one to 
180 the American Exchange Bank, and the others they desired 

to stop payment on, and asked me for the numbers and 
to whom they were drawn. 

Q. What else did he say, if anything? 

A. That was all. 
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= Didn’t he have some conversation with you about the letter of 
advice? 
A. Nothing about the letter of advice. 


Cross- examination by Mr. MaTTHEWws: 


Q. Miss Holmes, was it your habit and your duty to receive the 
money for drafts and letters of advice or credit issued by the bank, 
or did the money go to the receiving teller? 

A. Well, sometimes I received money from drafts and other times 
the —s teller received the money and sent me around a re- 
ceipt for it, but I never received any money for letters of credit. I 
wrote them as a type-writer. 

Q. Well, when you did actually receive money for drafts it was 
part of your duty wasn’t it, to turn it over to the receiving teller 
and take his receipt for it? 

A. Well, I always did that. The money would accumulate in my 
drawer, and then I would take it around to the receiving teller and 
he would give me a receipt for it. 

Q. But the receiving teller was the party to whom it always went, 
no matter who took the money in—whether you or Mr. Harper or 
— Hopkins—it always went eventually to the receiving teller, 

id it? 

A. Yes, sir. | 

Q. And you say that sometimes you received money for drafts 
and sometimes the receiving teller received it and handed you a re- 
ceipt for it, so that you could keep your accounts straight? 

A. Yes, sir. 

Q. But for letters of credit you simply issued them, wrote them 
out, but never received any money for them ? | 
A. No, sir. 

Q. Is the letter of credit issued in this case in the ordinary form 
of letters issued by the Fidelity Bank ? 

A. Well, the only letters of credit that I ever issued were 

181 — regard to this wheat matter, and they were all similar to 

this one. There were two kinds of letters of credit. If a de- 

itor would want a letter—that was one kind, and wanted to use it 

— some other country, Mr. Baldwin would issue those letters of 
eredit. 

Q. Well, those were denominated as circular letters of credit or 
advice, were they not? 

A. Well, I don’t know anything about that. 

But there were others, were there not? 

P A. There were two kinds of letters of credit that I considered dif- 
erent. 

Q. That is, the letters of credit issued to travellers and these ordi- 
nary letters of credit issued simply to transfer funds from one city 
to another, and this letter in question was in the ordinary form of 
the latter class of letters that were issued by the Fidelity Bunk ? 

A. Yes, sir. 

Q. There had been other letters issued in connection with this 
wheat transaction, you say ? 
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A. Yes, sir. 

Q. Before this? 

A. Yes, sir. 

Q. You had written those letters, had you? 

A. Yes, sir. 

Q. Upon whose order? 

A. Mr. Hopkins’. 

Q. Mr. Hopkins’ was what position ? 

A. Assistant cashier. 

Q. These orders that were given you, then, were given by Mr. 
Hopkins, the assistant cashier of the Fidelity Bank ? 

A. Yes, sir. 

Q. And the order for this particular letter of credit that we are 
talking of was given to you by Mr. Hopkins, the assistant cashier 
of the Fidelity Bank ? 3 

A. Yes, sir. 

Q. Is it not a fact that you demurred at first to the issuing of these 
drafts and this letter of credit,and that Mr. Harper said that it was 
all right? 

A. No, sir. 

Q. Where was Mr. Harper when Mr. Hopkins gave you this order ? 

A. Sitting at his desk, and I was standing at my desk when Mr. 

Hopkins brought the order. 
182 Q. And you delivered them to Mr. Hopkins? 
A. Yes, sir. 

Q. What did he do with them ? 

A. Signed thein in my presence. 

Q. But after that? 

A. I don’t know. 

. Do you know whether he gave them to Mr. Harper? 

A. No, sir. 

Q. Do you know whether Mr. Harper knew that they were issued ? 

A. He must have known it, because they seemed to have some 
conversation together. 

Q. About these drafts and the letter of advice ? 

A. I don’t know; they were talking together, but I did not hear 
their conversation. I could not say. 

. Do you know what was done with them that same evening? 

A. I did not know then. | 

Q. Who customarily gave you instructions with regard to the issu- 
ance of drafts and letters of credit? 

A. For the letters of credit Mr. Hopkins instructed me, but it 
was my business to issue drafts to anybody that wanted them. 

Q. But you had to have something for them? 

A. Well, any one that asked me for a draft and had the money 
or — showing that the money had been paid, I would give it 
to them. 

Q. Was it not your custom, then, to issue drafts unless you knew 
that the money had been paid for them ? 

A. Well, for outside parties, yes; but if any one in the bank would 
tell me to give a draft, of course it was my duty to do it; but in 
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regard to these drafts, they were drawn late in the afternoon, after 

my books had been balanced with the book-keepers’, and I did not 

put them in that afternoon. It was the custom to leave over until 

the next day items like that, that were issued after the books had 

been balanced. 

8 Well, who customarily signed drafts and letters of credit in the 
nk? 

A. Well, the drafts that I issued Mr. Baldwin used to sign them; 
if he was busy or away Mr. Harper signed them, and if they were 

both out Mr. Hopkins would sign them. 
183 Q. These three officials, then, were in the habit of signing 
them, according to whether or not it was convenient for a 
higher officer to do so? | 

A. Yes, sir. | | 

Q. When you say that no pay was received for these drafts, you 
don’t mean to say of your own knowledge that no pay was received 
by %  ¢ ? 

A. No, I only state that the reason I did net ask for pay for them 
that night was on account of them being drawn so late in the even- 
ing. The following morning, when I asked for the pay, was when 
I was instructed to charge the one entered on the book through and 
give the memorandum of the number of the others. 

Q. Whom did you ask for the pay ? | 

A. Well, I can’t state positively ; I think it was Mr. Harper. Mr. 
Hopkins and he both sat at the desk—at Mr. Harper’s desk. 

Q. They were together, then, when you asked for the pay? 

A. Yes, sir; and then they asked for a memorandum to have 
payment stopped; but I could not say which one of them asked 
me for the memorandum. 

Q. And when you asked for the pay, did you state what it was 
that you wanted i pay for? 

A. I just asked for the checks —or for the check —ſor the drafts 
that I had issued the evening before. 

Q. Did you state drafts for what amounts? 

A. No, sir. 

Q. And what did Mr Harper say to that? 

A. Well, one or the other of them asked for the memorandum of 
the three drafts that were not entered. 

Q. Did Mr. Harper indicate by anything that he said that he 
knew what drafts you were talking about? 

A. No, but he seemed to understand. 

Q. Now, Miss Holmes, you spoke of the payment bein — — 
do you know whether or not payment was stopped on those three 
New Vork notes? 

A. No, sir; I don't know. 

Q. You don’t know anything about that? 

A. No, sir. 
184 Q. Don’t you know that a 2 was sent that day to 
the Chemical National Bank of New York city stopping the. 
payment of these three drafts ? 
A. 3 — ; = did not know then. It is only from conversation 
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and from articles in the newspapers since that I have learned about 
it. I did not know it then. 

Q. The object in having the memorandum, however, was to stop 
the payment on those drafts ? 

A. Yes, sir; but whether it was done or not I did not know. 

Q. Did you know anything of the despatches and letters that had 
passed between the American Exchange National Bank of Chicago 
and the Fidelity National Bank on the 14th of June, the day that 
these papers were issued—the drafts and the letter of credit—did, at 
the time you issued them, I mean, — know of the despatches that 
had passed between the two banks on that day? 

A. Telegrams, you mean? 

Q. Yes. 

A. I wrote some telegrams that — 7 a 

Q. Did you write-one that Mr. Wilshire would be up in Chicago 
the next morning with six hundred thousand dollars? 

A. Yes, sir. 

Q. Did you see the answer from the American Exchange National 
Bank to that? 

A. No; I did not. . 

Q. Reading something like this: “If Wilshire is here in the 
morning with six hundred thousand dollars the deal will be safe.” 

A. I don’t believe I saw the telegram. 

Q. You know that the other telegram, the one which you wrote, 
was sent, didn’t you ? 

A. No, sir; I could not say. 

a. Dido’ you gay that you handed it to somebody to go out 
with it? | 

A. No, sir; I didn’t say that, and 1 can’t say now that I handed 
it to a messenger. 

Q. Did you see it handed to anybody or by anybody to a mes- 
senger ? 

A. Well, I could not say about that particular one. Sometimes 

I would hand them to the messenger, or I would hand them 
185 to Mr. Baldwin and he would hand them to the messenger, 
but I can’t state positively about that particular one now. 

Q. At whose direction did you write that telegram ? 

A. At the direction of Mr. Hopkins. 

Was Mr. Harper present at the time? 3 

A. No, sir; he was sitting at his desk, and I was sitting at my 
desk, and Mr. Hopkins was standing beside me. 

Q.. And when he gave you those directions you understood that 
he was giving them as assistant cashier of the bank ? 

A. Well, he was one of the officers of the bank. 

Q. You were not transacting any private business for Mr. Hop- 
kins, were you? 

A. No, sir. 

Q. And when these drafts and this letter of credit were written out 
by you and signed by Mr. Hopkins did you connect that fact with 
the telegram you had written as being the same that you had writ- 
ten about in that telegram ? 
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A. No, I don’t know that I did. I didn’t pay much attention to 
anything like that—that is, connecting one business with another. 
When anybody ordered me to do anything I did it mechanically, 
and did not remember it afterwards. 

Q. What was your position in the bank, Miss Holmes? 

A. Exchange clerk. 

Q. Had all of those drafts and letters of credit or advice that had 
gone to Chicago about this wheat deal been prepared by you—that 
is, written out by you? 

A. I believe so. 

Q. And had you got money on all those? 

A. I never got money for the letters of credit. 

. But for the drafts that had previously gone forward to Chicago 
in connection with the wheat deal, had you got money on those? 

A. Yes, sir; I think so. Checks or memorandum ticket; that is 
the kind of money I received for drafts. 

Q. What kind of a memorandum ticket do you refer to? 

A. We called them “ charge tickets” in the bank. 

Q. To be charged to somebody’s account individually or to some 
bank account? 

A. Yes, sir. 
186 Q. And these checks that you speak of, whose checks were 
they generally? I am speaking now of the checks that you 
received for the drafts that went to Chicago in connection with the 
wheat deal or wheat transaction there. 

A. Mr. Hopkins’ individual checks. 

Q. You must have thought that Mr. Hopkins had a good deal of 
money ? 

A. I didn’t have any business to think about anything when one 
of the officers of the bank told me what to do. 

p — you know that Mr. Harper was engaged in this wheat 
ea 

A. No; I can’t say that I did. I knew that there were transac- 
— in wheat. I could not help knowing that; what I saw I would 

now. 

Q. What were those transactions that you could not help seeing? 
. — Well, Mr. Hopkins’ checks for large amounts given to a 

roker. 

Q. No; but how did they connect themselves with Mr. Harper? 
I asked you about Mr. Harper. 

A. Well, they didn’t connect themselves only by giving Mr. Hop- 
kins’ checks to Mr. Harper and getting his checks to replace them. 
Mr. Hopkins told me to do so and I did it. 

Q. And then Mr. Harper was in the habit of giving his check, 
was he, to replace these checks of Mr. Hopkins? 

A. Yes, sir. 

Q. Did you know that any of the bank’s money was being used 
in this speculation in Chicago? 

A. No, sir. 

Q. Up to the time that you issued those on the evening of the 
14th of June—I mean those drafts and that letter of credit—up to 
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‘that time, did you know that the bank money was being used in 


Chicago? 

A. Yes, sir. 

Q. Now, at what time the next day, the 15th, was that draft that 
was charged to the American Exchange National Bank of Chicago 
entered up, Miss Holmes? 

A. The one that was put in the book—I believe that was in the 
morning of the 13th. It appears among the first of the drafts (in- 

dicating on draft register). 

187 & 188 Q. But do you notice anything peculiar about that ap- 

rance? For instance, look at this page—the opposite 
page—Chemical is written once, and all these drafts below are drafts 
on the Chemical,and you have not written the word Chemical a sec- 
ond time. Now, here on this page I notice it is written twice. Now 
would not that indicate that that “ Chemical” (indicating one at 
top of page) was written in above there? Otherwise it would not 
be necessary to write it twice, but ditto-marks could have been used 
the same as below and as over on this opposite : 

A. Well, no; because you see here is No. 8 and on the following 
line is*No. 9, and you see the 12 would come in there, the next line. 
These were put down, it might have been, the first thing in the 
morning. 


(Stenographer is unable to designate what “here” and “ here,” 
etc., refer to, as nothing was specified.) 


Q. will ask you, Miss Holmes, now to look at your footing of 
that day, and I will ask you to state if the footing had not been 
made for that day and afterwards changed ? 

A. Well, I could not remember anything about that. 

Q. No; but I will ask you if it does not show that that is the 
case on the book; just that amount, $100,000? — 

A. Well, it shows that figure there—I don’t know. It may have 
been, but you see it doesn’t change there on preceding page. You see 
— is carried over, and it may have been just a mistake in the 

gure. 

Q. Well, if it is a mistake it is a mistake of just that amount ? 

A. Well, you see if the footing had been changed—you say that 
this has been changed—well, I say then it would be changed there 
(indicating), because I say if it had been changed there it would be 
changed here too (after figure 10); but I can’t say. I may have 
drawn those drafts, too. Some days I would draw drafts after hours, 
and then not send them until the next day; but I can’t give any 
reason now for this. 

. Well, is it not a fact that you have no positive recollec- 
189 oy to just when on that day the draft was put into this 


A. I have a recollection that I asked them for pay or for the 
checks in the morning. 
Q. But as to the actual entry in this book? 


_ A. Well, it proves that it has to be there (indicating), because I 
issued these drafts all along. 
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. But that is an argument, and I asked you if you have any 
recolleetiom of making that entry at any particular time on that 


day? 

A. Oh, I could not have. : 

Q. Was it your recollection that no entry was made of the letter 
of advice on the books of the bank ? 

A. That would not come in as a draft. 

Q. You would not know anything about that? 

A. No, sir. 


Redirect examination by Mr. Burnet: 


Now, Miss Holmes, when you issued a draft in the regular 
course of business at your desk what pay did you get or what was 
your voucher for the draft? . 

A. In just the ordinary business? 

Les. 

A. The currency, a check, charge ticket, or a memorandum re- 
ceipt from the receiving teller. 

What do you mean by a memorandum receipt from the re- 


* teller? 
A. W 


ell, a party would come in for a draft, probably for five hun- 
dred dollars, and bring the currency. The party would take the 
cash to the receiving teller and he would count it—that would save 
me counting it—then he would receipt a little draft ticket—little 
blanks we had for that purpose—and send it around to my desk by 
the messenger. He would sign the ticket as teller. 
Q. When a charge ticket was given you who gave it? 
A. Well, different ones—that is, only the parties connected with 
the bank, not outside parties—the officers of the bank. 
Q. Which one? 
A. Well, any of them. 
Q. Then, as I understand you, you received either cur- 
190 reney or a charge ticket identified or given by one of the offi- 
cers of the bank or a memorandum signed by the receiving 
teller? 
A. Yes, sir. 
Q. For these four drafts did you receive any such voucher? 
A. Only for this one. 
Q. That is the one issued to the American Exchange National 
Bank of Chicago? 
A. Yes, sir. 


By Mr. MatrHews: 
. And that you received the next day? 
A. ‘Yes, sir. 

By Mr. Burnet: 


Q. What time, as near as you can recollect, was it that you gave 
these items to Mr. Hopkins? 

A. You mean the same day—June 14th ? 
Q. Yes; the 14th. 
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A. It was after five o’clock—half past or nearly six. 

Q. You stated that you had previously issued a number of simi- 
lar letters of advice. In those instances did you have a voucher for 
them? 

A. No, sir; just a memorandum of what the contents was to be. 

Q. When you issued drafts to these same parties, known as the 
wheat-deal drafts, did you have any voucher for those ? 

A. I don’t know which drafts you mean. 

Q. In answer to a question put to you by Mr. Matthews you stated 
that you had issued other drafts to these same parties. Did you 
have any voucher for them—any check ? 

A. Just Mr. Hopkins’ check. 

Q. What did you do with Mr. Hopkins’ check? 

A. Gave them to Mr. Harper, under Mr. Hopkins’ instructions, 
to be replaced by Mr. Harper’s check. 

Q. Did you receive Mr. Hopkins’ check for these four drafts? 

A. No, sir. 

Q. When these drafts and the letter of advice were given by you 
to Mr. Hopkins do you know what he did with them? 

A. I could not say what I did with them. 

Q. Do you know to whom he gave them? 


A. I saw Mr. Wilshire and he standing in the president's 


191 room, with an envelope, and I judge he gave them to him: 
but of course I could not say that, only from what I have 
learned since. : 
Q. Did you hear any conversation between Mr. Hopkins and Mr. 
Wilshire or Mr. Harper? 
A. No, sir. 


By Mr. MATTHEWs: 


Q. Was Mr. Harper standing there too? 

A. No; I believe he was outside, sitting at his desk, as near as I 
can remember, and I just recollect seeing them standing there. 

. Those checks that you speak of, Mr. Haper's, to replace Mr. 
Hopkins’ checks, were those the ordinary checks of Mr. Harper upon 
9 = private account in the bank? 

Ves, sir. | 


By Mr. Burnet: 


Q. You stated that Mr. Baldwin used to sign drafts and when he 
was busy that Mr. oy would sign them, and if they both were 
busy or away that Mr. Hopkins would sign them ? 

A. Yes, sir. 

Q. How often did Mr. Hopkins sign drafts under such circum- 
stances ? 

A. Well, not very often. 

Q. Do you recollect any instances except these? 

A. Yes, sir. Well, two or three times. I would not say more 


than that. 
JOSEPHINE HOLMES. 
(Proper certificate of special examiner.) | 


— PB — 
0 


» 
* 


AMERICAN EXCHANGE NATIONAL BANK OF CHICAGO, ILL. 135 


And afterwards, to wit,on the 7th day of May, A. D. 1888, the 
following stipulation was filed in the clerk’s office of said court, 
clothed in the words and figures following, to wit: 


192 Stipulation. Filed May 7, 1888. 4078, 4079, 4080. 


It is agreed and stipulated by and between parties hereto, by their 
counsel herein, that the receiver, David Armstrong, defendant 
herein, on October 31, 1887, declared and has paid a dividend of 
twenty-five per cent. (25%) on all claims against the Fidelity Na- 
tional Bank and against the said David Armstrong, receiver of said 
bank, proved and appoved by him, or that have been adjudicated to 
be valid claims against said bank and said receiver. This stipula- 
tion is to be used as a stipulation in the three cases between the 
same parties, pending in this court and numbered 4078, 4079, and 


4080, respectively. 
MATTHEWS & GREVE, 
Attorneys for Complainant. 
W. B. BURNET, 
Attorney for Defendant. 


And afterwards, to wit, on the 10 day of May, A. D. 1888, the fol- 
lowing depositions of Chas. B. Eggleston and six others, with 2 ex- 
hibits, were filed in the clerk’s office of said court, clothed in the 


words and figures following, to wit: 


Depositions, cc. 
193 Depositions taken before Philip A. Hoyne, Esq., United States 


commissioner of the circuit court of the United States for 
the northern district of Illinois. 


Stipulation. 

It is hereby stipulated that the following depositions are taken by 
consent, all objections as to notice and time and the character of the 
officer before whom they are taken being waived ; and the same may 
be read in evidence by either party subject to all objections as to 
relevancy and competency. 3 


CHARLES B. EacGieston, one, of said witnesses, having been first 
duly sworn to testify the truth, the whole truth, and nothing but the 
truth in the cause aforesaid, did de and say as follows in answer 
to interrogatories propounded by E. W. Krrrnxpox, Esq. : 


Direct examination : 


Q. What is your name? 
A. Charles B. Eggleston. 
Q. Where do you reside? 
A. Chicago. 
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Q. How long have you lived in Chicago, and what is your 
business? 

A. About 15 years; in the grain business. 

Q. What kind of business in the grain business are you engaged 
in and with what persons or firms have you been? 

A. I am engaged in the grain business on the Chicago Board of 
Trade, and am now the secretary and treasurer of a stock company. 
Before this es sad was formed I was in business under the firm 
name of D. Egg 
the same business. 

Q. Yousay you were engaged on the Chicago Board of Trade. 
194 Were vou in the commission business or broker’s business, or 
what did you do in grain or general dealing? 

A. General dealing in grain. 

Q. What business were you engaged in in June, 1887 ? 

A. In the same. 

Q. As D. leston ? , 

A. I said D. leston & Son. 

Q. What connection, if any, had you with the deal in wheat that 
was in progress in the early part of June, 1887, in Chicago? 

A. I was acting as commission merchant for C. J. Kershaw & 
Company ? | 

Q. Were you in any way connected with the firm of C. J. Ker- 
shaw & Company ; and, if so, how other than as commission mer- 
chant ? 

A. Yes; I was a special partner. 

Q. Are you acquainted with Joseph Wilshire? 

A. Yes, sir. 

Q. Were you present at the American Exchange Bank on the 
morning of the 15th of June, 1887 ? 

A. Yes, sir. 

Q. Who did you meet there and where did you meet them 7 

A. I met Mr. Dewar, the cashier; Mr. Orr, Mr. Irwin. 

Q. What Orr? 

A. He is assistant cashier now—Robert M. Orr—and Mr. D. W. 
Irwin, Mr. Swift, Mr. Kershaw, Mr. Hamilton Dewar, Mr. Hoyt, J. 
W., and Mr. Joseph Wilshire. I think that was all. 

Q. Were you present at any interview at which all these gentle- 
men were present? 

A. Yes, sir. 

Q. Where did it take place? 

A. In the directors’ room of the bank. 

Q. What time? | ä 

A. In the morning; I should judge before nine o clock. Well, I 
don’t know how long it lasted, but it was any wheres from, say, eight 
to * nine or ten. 

Q. Well, irrespective of the precise time at which it commenced 
Seer can you tell me about how long the interview 
ast 
R A. Well, I should judge about half or three-quarters of an 

our. 


eston & Son, of which I was the only member. In 
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195 Q. Now I wish you would, in your own way, state pre- 

cisely what took place at that interview, beginning with the 
beginning of it and giving it consecutively as far as you can, and, as 
far as you are able to, use the language or substantially the lan- 
guage of all the parties who took ~ part in it. 

A. That is pretty hard to do. Everybody was talking, and at 
times there would be two or three talking at the same time, and I 
was in and out of the room, I suppose, probably a dozen times while 
the interview was being held. 

Q. So you did not hear the whole of the interview ? 

A. No, sir. 

Q. Were you there at the commencement of it. 

A. Yes, sir. 

Q. Well now, observing that I ask you to state as near as you can 
of what was said or the substance of what was said, begin with the 
commencement of it and give us the best of your recollection. 

A. Well, when Mr. Wilshire first came in I think I was talkin 
with Mr. Swift, and I introduced Mr. Wilshire to Mr. Swift, and 
don’t remember as we had any talk at all about the mattar until 
Mr. Dewar, cashier of the bank, and—I am not sure whether Mr. 
Hoyt was there then. I don’t remember whether they came in 
together or not; but in a little while Mr. Hoyt and Mr. Dewar, Mr. 
Irwin, Mr. Hamilton Dewar, and Mr. Wilshire were in the room, 
and Mr. Swift, if I remember right, had gone out into the next room, 
and then there was a general conversation sprung up in rd to 
the condition of the market and the prospects of the day, what the 
market might do, and after this general conversation I heard Mr. Wil- 
shire and Mr. Hoyt talking about some money that had been brought 
from Cincinnati, and Mr. Wilshire and Mr. Hoyt and Mr. Dewar, 
the cashier, and also Mr. Hamilton Dewar, were talking together, 
and I did not pay any attention to what they were alk, the 
were talking with regurd to this money, and pretty soon Mr. Wil- 
shire got up and went out, and — a few minutes he came back and 

had an envelope, and this envelope contained these drafts 
196 and letters of credit. I don’t remember whether Mr. Wilshire 

opened them or who opened them, but I do remember that 
after the drafts had been taken out of the envelope and the certifi- 
cates—that is, the letters of credit—that there was division made, 
Mr. Irwin, of Irwin, Green & Company, getting $200,000 and Mr. 
Kershaw getting $400,000. 

Q. Now while this conversation, touching the condition of the 
market and the prospects of the day and what the market might do, 
was progressing was Mr. Irwin, the president, and Mr. Dewar, the 
cashier, of the bank, present andhearing it? 

A. I don’t think that Mr. Dewar paid any attention to it. He 
was in and out of the room all the time. He had his business out- 
side to attend to, | suppose, aud he was not paying attention to it 
at all. I don't think he paid any attention to the conversation 
until the drafts and letters of credit were produced. 

Q. Now as to Mr. Irwin? 

A. And Mr. Irwin did not come in until some time after this in- 
18—1110 
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terview had commenced ; and I don’t remember whether it was be- 
fore he came in or after that we had this talk about the markets. I 
— I talked myself with Mr. Wilshire about the markets, off 
and on. 

Q. Now state what was said in that part of the conversation ; 
what was it about the condition of the market that was said and 
about the 5 of the day, what the market might do. 

A. Well, I said to Mr. Wilshire —he wanted to know what I thought, 
about the market, and I told him that it was hard to tell “= 8 
thing about such a market as that. The feeling was very unsettled ; 
the trade were terribly scared; they did not believe that the manipu- 
lation or deal, whatever you might call it, would be carried through, 
and that they would jump onto the market, as we express it here, 
and would crush the life right out of it; and he asked me if I didn’t 
think there would be a break in it. I told him under ordinary cir- 

cumstances we ought to have a reaction of several cents a 
197 bushel, and with the panicky feeling that there was that there 
was no telling what the market might do. 

Q. Anything further in that conversation as to the prospects of 
that immediate day? , 

A. No, sir; not that I remember of. 

Q. You say that subsequently they commenced talking about some 
money from Cincinnati. I want you to state what was said on 
that subject, if you have any recollection about it. 

A. Well, sir, I didn’t hear; in fact, didn’t pay much attention to 
that. All that I remember positively of that was that there was 
$600,000 that was brought up from Cincinnati. Of that $600,000 
it was agreed between Mr. Irwin and Mr. Kershaw that Mr. Irwin 
should take $200,000 and Mr. Kershaw $400,000. 

Q. Well, have you no recollection of anything further being said 
on the subject of that money that you can — or state? 

A. Only this, that I know that Mr. Dewar—I asked Mr. Dewar— 

Q. Mr. Dewar, the cashier ? 

A. Yes, sir. I asked him what the moneys consisted of, and he 
said they consisted of New York Exchange drafts on the Chemical 
— 2 Bank and certificates of deposit on the Fidelity letters of 
credit. 

Q. What time was it you asked him that, in the conversation 
about the money ? 

A. That was after the money had been handed over to Mr. Irwin 
and Mr. Kershaw. ä 

Q. What, if anything, did Mr. Kershaw say about delivering the 
money ? 

A. I didn’t hear him say anything. 

Q. To anybody? 

A. No, sir. 

Q. What, if anything, did hesay about the conditions upon which 
he had it? 

A. I didn’t hear him say anything. 

Q. What, if anything, did you hear said in regard to supporting 
the market or carrying the deal or any subject of that kind ? 
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A. Nothing, sir. | 
. Were the drafts endorsed in your presence? 
A. I don’t remember. 
198 Q. What portion of the time was Mr. Swift in the room 
during the interview, if any? You say he went out. 

A. I don’t think he was there only a few minutes. 

Q. What part of the interview ? 

A. Why, I don’t remember whether Mr. Swift was there at the 
interview at all. He was there, in there in the room when Mr. Wil- 
shire first came in; but whether he remained during any part of the 
interview I am not certain, but my impression is he went into the 
other room. | 

Q. And did he remain there until the interview terminated or 
the drafts had been delivered, or did he return? f 

A. I think he remained in the other room, sir. 

Q. Were you iu the bank again during the day? 

A. Yes, sir. 

Q. At what time? 

4 Well, i was in there a good many times during the day—in 
and out. 

Q. What connection did you personally have —I mean what part 
had you personally taken—in that wheat deal? 

A. No part, only as a commission man. 

Q. Well, as a commission man is what I am inquiring about. 
What did you do? 

A. I carried a lot of wheat for C. J. Kershaw & Company—that 
is, I stood in the relation of a banker towards C. J. Kershaw & Com- 
pany. I loaned him money on grain receipts. 

Q. Had you anything to do with the purchase of the wheat? 


A. No, sir. 

Q. By that firm? 

A. No, sir. 

Q. Or receiving.the orders for it? 

A. No, sir. 

Q. I think you have said you were a special partner? 

A. Yes, sir. 

Q. Did you have oo to do with the transaction of the busi- 

ness of the firm of C. J. Kershaw & Company ? 3 

A. No, sir. 

Q. You simply were a party in the results of the business? 
A. Yes, sir. 


199 Q. Will you tell me whether there is a term used in the 
Chicago market of a “corner” or “ cornering the market? 
A. Yes, sir. 3 
Q. What does that mean as understood in Chicago among those 
in the business? 
A. It means buying all the grain that there is here and a great 
deal more. 
Q. With what purpose? 
A. With the purpose of making a fictitious price. 
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Q. What was the capacity of the grain warehouses in Chicago at 
that time ? 

A. In June, 1887 ? 

Q. Yes; theearly part of June. 

A. It is pretty hard to tell. Do you mean the public or the public 
and private warehouses together ? 

Q. Well, state each of them; state it both ways. 

A. Well, pretty hard to tell, because the rules of the board give 


the directors of the board almost unlimited power in declaring any 


house or houses inside of the city limits regular in case of an emer- 
gency, and while the capacity of the regular wareliouses—that is, 
the regular elevators—I think was in the neighborhood of twenty- 
seven millions of bushels, why that could be increased. Well, you 
can’t tell how much by making outside houses regular. I am of 
the opinion that in case of necessity they could probably make—oh, 
I believe they could make thirty-two or thirty-three millions capacity 
here. 

Q. Well, was there any change by the board of directors on this 
subject at or about the date of the fourteenth of June? 

A. Yes, sir. 

Q. On what day? 

A. I don’t remember what day, but it was about this time. 

Q. Was it before or after the interview at the bank? 

A. Before it, sir. 

Q. Was it the day before? 

A. I was going to say as the receipts kept increasing and the ele- 
vator capacity kept filling up after the public warehouses had all 
become full, then they commenced making these outside houses, 

as we call them, “regular,” and they kept doing that as the 
200 necessity required. They might, for instance, to-day make 
an outside house regular and to-morrow another one. 

Q. You state what they might do. I want to get as near as I 
can your recollection of what at this time they did do in reference 
to increasing what they called the regular warehouses. 

A. Well, they made several warehouses regular which were not 
regular before, up to this time. 

Q. During the month of June? 

A. Yes, sir; I can’t, of course, remember what they were. I can 
remember two or three of them. They made what they called the 
Hess warehouse regular and one of George A. Seavern’s warehouses, 
and they made Swanell’s warehouse regular. 

Q. Was that deal one of general notoriety in Chicago? 

A. Yes; sir. 

Q. For how long a time had it been progressing and of general 
notoriety, say, on the fifteenth of June? 

A. Well, I think that it began to be thought by a good many that 
rem ae a manipulation in the market, say, along about the last 
of April. 

Q. Well, how about that along up to the fifteenth of June? 

A. Well, it was pretty generally conceded that after the first of 
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May, after the cash wheat there was here had been provided for, that 
the market was being controlled by some very strong parties. 

Q. ‘What do you mean by cash wheat being provided for? 

A. Well, we—on the first of each month we settle all of our out- 
standing contracts—that is, I say all of them —we settle the ma- 
jority of our outstanding contracts for that month. Now, there was 
a good deal of uncertainty among the trade here and in other places 
as to whether or not this wheat would be taken care of on the first 
of May—the cash wheat that was in Chicago. When the first of 
May came around the wheat was delivered and was taken care of ; 
was delivered and paid for hy parties supposed to represent these 
parties who were buying this large quantity of wheat. 

Q. Who were the brokers at that time—the first of May— 

whom you refer to as “ representing these parties who were 
201 buying that wheat?” : 
A. You mean who took it and paid for it? 

Q. Who were the brokers that were representing the parties you 
refer to? 

A. Irwin, Green & Company, C. J. Kershaw & Company, and 
Rosenfeld & Company were the most prominent. Several other 
names were mentioned in connection with the matter. 

Q. Now you have stated what took place on the first of May; 
what about the first of June? 

A. Well, on the first of June the same thing took place again. 
There were large deliveries of wheat: in fact, all during the month 
of May the deliveries of wheat from day to day were taken by these 
several parties and paid for. 

Q. The same parties you mean? 

A. Yes, sir. And on the first of June the same. 

Q. What was the nature or character of that deal, as to its being 
a corner or attempt to make a corner on the market? 

A. I don’t know, sir. 

Q. You were present in the market during all that, on the board 
of change, weren’t you? 

A. Yes, sir. 

Q. Well, what was its character, as it was generally understood ? 

A. It was generally understood as a manipulated market. 

Q. Well, nanipulated to what end? How do you determine when 
a manipulation in the market is for the purpose of cornering it or 
otherwise ? 

A. Well, you can never determine that. 

Q. What do you call “cash wheat;” what is known as cash 
wheat in the market of Chicago? 

A. Wheat represented by elevator receipts. 

Q. What is known as futures? : 

A. Wheat that is bought for future delivery. 

Q. Do you know the amount approximately of cash wheat in 
2 on the first of June, 1887? 

A. I think about sixteen or seventeen millions of bushels. 

Q. Do you know to what extent that amount was increased up 
to, say, the fifteenth of June? 
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A. No, sir. 
202 Q. Can you state approximately ? 
A. No, I can’t. 

Q. You speak of vour being concerned in carrying the wheat for 
C.J. Kershaw & Company ; how long had you been during this deal 
so engaged ? 

A. In carrying wheat for him ? 

Q. Yes, during this deal? 

A. Since the first of May. 


Q. In using the expression carrying wheat are you referring to 


cash wheat? 

A. Elevator receipts representing cash wheat. 

Q. In: your position as a member of that firm and in your con- 
nection with that deal,do you know what amount of cash wheat, 
approximately, was being carried by Kershaw & Company and Irwin, 
Green & Company and Rosenfeld on the first of June, or about what 
amount? 

A. No, sir. 

Q. Well, do you know how much was being carried by C. J. Ker- 
shaw & Company? 

A. On the first of June? 

Q. Yes. 


Mr. Swirt: Cash wheat. 
Mr. K1TTREDGE: Cash wheat carried. 


A. No, I can’t say that, because C. J. Kershaw & Company took 
wheat in and paid for it up to about the thirteenth or fourteenth of 
— and I don't know how much was taken in after the first of 

une. 

Q. I am speaking of the first of June; about how much was being 
carried then? 

A. I can’t say, sir. 

Q. How much was — 5 pew up to the 13th, 14th, or the 15th? 

A. I know how much I had—that is, approximately. I don’t 
know how much they had. I had in the neighborhood of eight 
millions of bushels, which I was carrying for their account. 

Q. For how long bad you been carrying that amount for their 
account ? 

A. That I can’t answer, because I was taking in wheat every day 
from them. Some days I would take in, say, one hundred thousand 
bushels; other times I would take in two hundred or three hundred 

thousand. 
203 Q. Do you know about what they were carrying, say about 
the 13th or 14th or 15th—about the amount? 

A. Do you mean cash wheat? 

Q. Cash wheat. 

A. Well, I think between eight and nine millions of bushels. 

Q. In addition to what you were carrying? 

A. No, sir; oh, no. With what we had. 
Q. With what you had? 
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A. Yes; that was Kershaw’s wheat. I had no more to do with 
it than you did. 

Q..Now, do you know what amount of futures on the 15th of June 
Kershaw & Company were carrying? 

A. No, sir. 

Q. Is there a difference in futures in respect to the time of deliv- 
ery? Are the futures for June futures for July? We are quite ig- 
norant of the grain trade and the terms used in it, and I want to 
know a little more fully what you mean by futures. 

A. Well, futures in grain are just like futures in anything else; 
deal in futures in cotton and petroleum and in anything else be the 
same. If you buy wheat for June delivery the parties selling you 
that wheat have the privilegeof delivering that wheat to you any 
time between the first day of June and the last day of June, and you 
are compelled to take it when it is delivered to you. 

Q. That is what is called “ futures?” 

A. Yes, sir. 

Q. For June? 

A. Yes, sir. We were talking about, say in April or May, and 
July is the same. 

Q. Do you know what amount of wheat Irwin, Green & Company 
were carryiug at that time? 


A. No, sir. 

Q. Or Rosenfeld ? 

A. No, sir. 

Q. You say it is impossible to tell when wheat is manipulated for 
the pur of cornering the market or making acorner. Is there 


any difficulty in determining that if you can look back instead of 
forward ? 

A. Yes, sir. 

Q. To see what has been done about it? 

A. Yes,sir; thereis. I have been interested in one corner my- 
self—that is, I don't mean personally, but I helped to run one cor- 

ner here a number of years ago, and when the parties went 
204 into the deal,as you might call it, I don’t think they an- 
ticipated any corner at all, but they were forced into it; cir- 

cumstances over which they had no control compelled them to buy 
a great deal more stuff than they expected to at first. 

Q. For the purpose of 

A. Protecting themselves. 

Q. Make the corner and thereby protect themselves. 

A. Protect themselves; yes, sir. 

Q. I want again to come back to the question, Where were the 
transactions in meat made? 

A. On the board of trade. 

Q. You were on the board of trade daily in May and June, were 
you? ‘ | 

A. No, sir. 

Q. Well, how much of the time? 

A. I didn’t go on the board very much, sir. There would bea 
week at a time when I never would go on the board at all. 
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Q. From your connection with the wheat business at that time, 
which was evidently a pretty important connection, I want to as- 
certain from you what was the common understanding of the 
people in that trade as to the character of that deal and as to its 
being an attempt to corner or make a corner, if that is the proper 
term ? 

A. Well, I think the understanding—the general understanding 
was that there was an attempt being made. 

Q. Being made by whom ? 

A. That I can’t say. 

Q. I mean by whom as the brokers who were managing it on the 
board of trade. | 

A. Well, by Kershaw and Rosenfeld and Irwin, Green & Co. 

Q. Wheat experienced on the 14th and 15th of June a very sudden 
and — fluctuation, didn’t it? 

A. Yes, sir. dee 

Q. What was that fluctuation ? 

A. There was a very rapid decline. 

Q. Well, state how 1 

A. You said on the 14th and 15th? 
205 Q. Yes, sir. 
A. That is, Tuesday and Wednesday. 

Q. Yes, sir; those are the days. 

A. Well, my impression—my recollection is—I can’t, of course, 
tell exactly without the circular; I could tell exactly if I had the 
circulars here—that is, our daily circulars. 


By Mr. Swirr: 


Q. Market reports ? 
A. Market reports; but my impression is we had a decline in 
June wheat or cash wheat of about twenty cents a bushel. 


By Mr. KITTREDGE: 


Q. On these.two days? 

A. Yes, sir. 

Q. What was such a decline as that caused by on this occasion, 
and what is the term you use on the board of trade to express the 
character of such fluctuation as that? 

A. Why the market is panicky. 7 

Q. What is it caused by; what was it on this occasion ? 

A. Why, by the failure of parties to fulfil their contracts. 

Q. Is there such an expression as a breaking of the corner,” or 
any term of that kind used on the board of trade ? 

A. Oh yes. 

Q. What is the form of expression that is used? 

A. Why, there is a common expression that the manipulation has 
failed or the corner has “ busted,” as they express it. 

Q. What was the understanding as to the manipulation of the 
— 4 the condition of it at the time of this depreciation at 
the time 
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A. The impression was that these parties were unable to carry 
their operations through. 

Q. Well, how would it be described in the phraseology of the 
trade,“ the manipulation had failed” or the corner had busted,” 
or what? 

A. Yes, I presume so; that the corner had busted. 

Q. How was it in fact regarded at that time and spoken of? 

A. Well, it was spoken of in that way. 

Q. When the decline occurred? 

A. Yes, sir. | 

Q. I want to get an idea, if I can, from you to what extent the 

wheat market during that period, from the first of June to 
206 the 15th of June and during the latter week of that period, 

was a subject of general interest and a subject of excitement 
in trade circles and financial circles in Chicago. 

A. You want to get an idea? 

Q. Yes, I want you to tell us all about it. I want to know how 
much intérest was taken in it in trade and financial circles and 
what amount of excitement there was about it. 

_A. Oh, there was a great deal of interest taken in it, not only 
here, but everywhere else, in all the grain centers, and the excite- 
ment was considerable. I know lots of people on the board here 
that refused to trade at all, believing that the market was in a dan- 
gerous condition—that is, in a manipulated condition—and others 
were as equally confident that the wheat was worth the money, 
and it would sell for a good deal higher. 

Q. How long was this condition of things continuing prior to 
the 15th of June that there were parties who would not trade at all, 
and that the excitement and interest in it wassuch as you speak of? 

A. Oh, probably for two or three weeks. 

Q. And how extensive among business men—financial men— 
was this subject discussed and a matter of constant consideration ? 

A. Oh, I guess pretty — 

Q. I want your observation—the result of it. Pretty exten - 
sively ” is not as definite. 

A. On the board—didn’t have any discussion outside of the 
9 Saggy on the board it was, of course, the talk of the board all 
the time. 

Q. You must have been furnishing eight millions to carry wheat 
and had some considerable connection with the financial agencies 
that were interested in that matter ? 

A. Yes, with the banks; but I did not see any of the banks my- 
self, because I never negotiate for any of my loans. 

Q. How did you negotiate for your loans? 

A. Well, I have two gentlemen in my office that make all my 
loans. I don’t think that I was inside of a bank from the first of 
May to the culmination of this manipulation, with the exception of 

the American Exchange. ' 
207 Q. How frequently were you in the American Exchange 
Bank — that period ? 

A. About every-day. 

19—1110 
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Q. Well, who were you in communication with there? 

A. With nobody in particular. 

* Well, who in general with the officers of the bank? Which of 
them? ä 

A. I talked with Mr. Dewar and with Mr. Dewey, Mr. Orr, and 
Mr. Irwin. 

Q. Talked with them in regard to this deal that was going on 
and the financial condition of the market in Chicago at that time? 

A. Yes, sir. 

Q. What was the general nature of that conversation—of those 
conversations ? 

A. Well, generally in regard to the deal and the condition of the 
money market and the probable rates. 

Q. And the character of the deal and the people that were manip- 
ulating it? . i 

A. Yes, sir. 

Q. Without mentioning what was said, I want to get a little more 
accurate and detailed idea of this discussion you had in the Ameri- 
can Exchange Bank when you were there. 

A. Well, there was not any conversation particularly regarding 
it, except what was general all over. It was thought by some that 
the Standard Oil Company and this California crowd, as we called 
them, consisting of Mackay and two or three others there, were 
interested in the deal; but I never in any conversation that I had 
with anybody—in fact, I probably was 23 as much surprised 
as anybody else, when the culmination of this deal came to find it 
had been Mr. Harper that had manipulated it. I never heard his 
name mentioned or breathed. 

Q. What I want to get at more particularly was the discussion 
that you had, and you speak of your being in the bank, and espe- 
cially, therefore, jyour discussion there in reference to the charac- 
ter of the deal, the extent of it, the magnitude of it, and the pros- 
pects of it. 

A. No, sir; I beg your pardon. I did not say I was there to dis- 
cuss the deal. I went to the bank because I was a large stockholder 

in the bank, and of course, being the largest stockholder in 
208 the bank, I was interested in the bank and went there every 

day. In going there I talked with Mr. Dewar more particu- 
larly, and also with Mr. Dewey, but more particularly with Mr. 
Dewar as to the general business of the bank, and we talked about 
other loans. I had a sort of a general knowledge of what was going 
on there, particularly of any loans that we had that were not thought 
to be very good. 

Q. You say you were one of the largest or the largest stockholder ; 
had you any official connection with the bank ? 

A. No, sir. 

Q. You were not a director? 

A. No, sir. 

Q. Had you talked with Mr. Dewar or any of the officers as to the 
extent to which you were carrying wheat at this time? 

A. Mr. Dewar, I talked with him. 
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Q. And as to whom you were carrying it for? 

A. Yes, sir. 

Q. In ‘your conversations with Mr. Dewar, the cashier, or other 
officers of the bank during this period was any reference made to 
the Fidelity National Bank or the funds for the wheat deal as com- 
ing through or from that bank? 

A. Yes, sir. 

Q. When did that reference first occur, and what was said on that 
subject at any time? 

A. Well, I didn’t know anything about where these deposits were 
made until Mr. Kershaw told me; and after Mr. Kershaw told me 
that these deposits were made in the Fidelity, then I talked with 
Mr. Dewar, you know, and asked him if he thought it was abso- 
lutely safe. 

Q. When was that? : 

A. It must have been when they first commenced depositing to 
Kershaw’s credit; I don’t know when that was. 

Q. You can give me an idea. In May some time? 

A. Some time in May, I presume. 

Q. Nar earlier than that? 

A. Probably. | 

Q. How long had you been interested in the American Exchange 
Bank as its largest stockholder? 

A. Ever since it was organized. | 
209 Q. How long had you been acyuainted with Mr. Joseph 
Wilshire? 

A. Oh, I had known him twenty-five years, I guess: 

Q. And Mr. Hoyt? 

A. I never saw him until I met him here. 

Q. What was it at that time that was said between you about the 
a Bank? 

A. When I talked with Mr. Dewar? 

Q. Yes; at the time mentioned. 

A. Well, I know that there were large quantities of money took 
on deposit there. I asked Mr. Dewar, and I think Mr. Dewey, too, 
if they had absolute confidence in the bank, and they said, Les; 
and my recollection for so asking it is this: There was two or three 
hundred thousand dollars there, would be there to the credit of the 
American Exchange National Bank, that had been deposited by C. 
J. Kershaw & Company, and of course that is a good deal of money 
to have in any bank; and being largely interested in the American 
Exchange of course I was interested in knowing that the money was 
absolutely safe, or feeling it was. 


Cross-examination by Mr. Swirr: 


Q. Mr. leston, do you mean to say that Robert M. Orr, the 
assistant cashier of the American Exchange, was present at the in- 
terview which took place at the bank on the morning of the 15th 
of rg i 

No. 
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Q. Do you mean to be understood simply as saying you saw him 
there at the bank ? 

A. Yes, sir; he was in and out of the room, but he was not at the 

interview at all. 
Q. Mr. Wilshire has testified in this case that I was introduced 
to him as a director of the bank. You said upon your direct exam- 
ination that you introduced Wilshire to me. Did you introduce me 
as a director of the bank ? 

A. No, sir. 

Q. You say that at that interview on the morning of the 

210 15th of June, at the bank, there was talk about the market 

prospects of the day and what the market might do. What 
gentlemen took part in that talk ? 

A. My talk was principally with Mr. Wilshire and Mr. Hoyt. 

Q. Was there any talk between Mr. Kershaw, Mr. Hamilton De- 
war, Mr. Hoyt, and Mr. Wilshire, or did they take part in the talk 
that you mentioned ? 

A. No, sir; I think not. 

Q. Isn’t it a fact that during that morning interview and before 
the money was distributed as you have stated questions were asked 
of Mr. Kershaw and Mr. Hamilton Dewar as to how much money 
they needed, and figures were made? 

A. Yes; that had been talked over between Mr. Dewar and Mr. 
Kershaw—that is, Mr. Hamilton Dewar and Mr. Kershaw—several 
times. 

Q. During that interview? 

A. Yes, sir; during that interview. 

. And did they state what amount they would need for the day— 
- is, did Mr. Kershaw and Mr. Hamilton Dewar or either of 
them? 

A. Well, I have a recollection of their saying that it would tak e 
about so much to carry them through the clearings, but I don't re- 
member now just how much it was. 

* — a you do remember that there was a statement of that 
in 

A. Yes, sir; I remember there was a conversation of the kind. 

Q. Do you remember having any conversation with Mr. Wilshire 
or his stating at any time during that time, the 15th of June, where 
he was going when he left Chicago at night? 

A. Yes, sir. 

Q. What was that? 

A. He said he was going to Cleveland. 

Q. What did he say he was going there for? 

A. To raise more money. 

Q. To raise more money ? 

A. Yes, sir. 

Q. That is, to raise more money for sustaining this wheat deal ? 

A. Yes, sir. 
211 Q. Was any amount mentioned? 

A. No; I had quite a talk with Mr. Wilshire in the after- 
noon and I said to him, says I,“ Joe, it is going to take a good deal 
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more money to carry this wheat deal through than you have got 
here,” and says I, You ought to be getting around pretty lively 
and making your arrangements.” “ Well,” says he, “how do you 
mean?” “ Well,” says I, we have borrowed pretty near all the 
money 1. Chicago that we can, or anywhere else, as far as that is con- 
cerned” and says I, “ You folks ought to go to work and raise more 
money to take care of some of this casl: wheat—furnish us some 
money.” “ Well,” he says, “how much wheat can you take care of 
yet?” And I told him that I could take care of about 600,000 bushels 
for Mr. Kershaw, and didn’t know anything about Mr. Rosenfeld or 
Messrs. Irwin, Green & Company, and he said they depended largely 
upon us to borrow money to carry the cash wheat. I told him I 
thought we bad borrowed largely to carry the cash wheat. 

Q. The cash wheat had to be paid for in full, hadn’t it? 

A. Yes, sir. 3 

Q. The other wheat that was contracted for, but not delivered, 
was carried on margin, was it not? 
. Yes, sir. 
Q. So that the bulk of the money was in cash wheat? 


A. Yes, sir. 
Q. Did Mr. Wilshire go to Cleveland, as he said he would do? 

A. No, sir. 

Q. Where did he go that night? 

A. To Cincinnati. 

Q. You were intimate with Wilshire, were you ? 

A. Yes, sir. 

Q. Boys together? 

A. Yes, sir. 

Q. Now, you knew him so well you called him by his first name? 

A. Yes, sir. 

Q. You were attentive, weren’t you, to everything of importance 
that was taking place at that morning interview there at the bank? 

A. Well, yes, was. 

Q. You were largely interested in the result? 

A. Yes, sir; at least I calculated to be. 
212 Q. C. J. Kershaw & Co. had not much capital in their-busi- 
ness outside of the $26,000 which you contributed as a special 

partner, had they ? 

A. No, sir. 

Q. So that their success or failure in carrying this matter through 
would necessarily make a large difference to you? 

A. Yes, sir. 

Q. The wheat market in Chicago is always being manipulated 
more or less, is it not? 

A. Yes, sir. 

Q. Is it possible to say to-day or at any time whether or not a 
corner is being run on any product in the board of trade! 

A. There can’t anybody say that except those that are interested, 
if they are trying to run a corner. 

Q. Is it not a fact that in June, 1887, wheat was advanced in price 
all over the world? 
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A. Yes, sir. 

Q. In India, in England, and in all parts of this country ? 

A. Yes, sir. 

Q. Was it possible for any man or any set of men, in your opinion, 
to make a corner to raise the price of wheat all over the world as it 
was advanced at that time? 

A. Weil, I don’t know; that is a pretty hard question to answer. 

Q. Well, I just asked for your opinion, whether it is possible for 
any man or set of men to do that thing. 

A. Of course they could advance outside markets, but not in pro- 

rtion to what they could this market. Outside markets would 
eel the effects of any advance we might have here. 

Q. But isn’t it true that at that time—that is, in June, 1887—the 
outside markets were keeping up with the Chicago market ? 

A. No; our market advanced more rapidly than they did. 

Q. I am not speaking of the rapidity of the advance, but as to the 
amount of the advance—that is, wasn’t wheat as high in proportion 
in other — of this country and in foreign countries as it was in 
Chicago 

A. Well, I don't know. I know they had a large advance all 
over this country and in Duluth and Minneapolis, St. Louis, and 

there was a large demand. 
213 Q. San Francisco? 
A. Yes; San Francisco; and there was a very large demand 
for cash wheat for export. 

Q. For shipping purposes? 

A. Yes, sir. 

Q. Isn't it true that there was a very general feeling amongst 
commission men, dealing in wheat on the board of trade, that wheat 
was actually worth for consumption the price that it was bringing, 
and that it had been altogether too low? 

A. Well, that was the opinion of a great many, and of some it was 
not. 

Q. Well, there was a difference of opinion ? 

A. Yes, sir. 

Q. But still some of the experienced commission men on the board 
of trade were of the opinion that wheat was high from natural causes, 
weren’t they! 

A. Yes, sir; several of them said to me that they believed that it 
ought to sell on its merits at a dollar a bushel. | 

6. Ought to sell on its merits? 

A. Yes, sir. 

. Irrespective of any speculation in it? 

A. Ves, sir. 

Q. And was it not a very general opinion after the 15th of June 
that wheat was very much below its true value for consumption ? 

A. Yes, sir. 

Q. Isn't that your own opinion? 

A. I don’t believe, had it not been for this panicky feeling we 
had, that wheat under any circumstances — — gone under 
eighty cents a bushel. 
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Q. You said the panic was caused by parties failing to fulfil their 
contracts. What parties do you mean? 

A. Those parties that had the property bought—had the wheat 
bought. 

re And principally whom ? 

A. Kershaw and nfeld. 

Q. Then it was the failure of C. J. Kershaw and Company and 
Rosenfeld and Co. that, itself, produced the panicky feeling? 

A. Yes, sir. 

Q. You did not mean to say, as I understood you, that you 
214 talked with Mr. Dewar, the cashier, and the officers of the 
bank about the manipulation of the market, did you? 

A. No, sir. : 

Q. Mr. Kittredge put into his interrogatory “ the other officers of 
the bank.” Now, — did you talk with concerning any of these 
matters except Dewar, the cashier ? 

A. Mr. Dewey; Irwin. 

Q. You mean Mr. Dewey who was at that time vice-president of 
the bank? 

A. Yes, sir. 

Q. And Mr. Orr, assistant cashier of the bank ? 

A. Yes, sir. 

Q. Isn't it a fact that along in the latter part of this deal, say in 
May and June, there was a good deal of talk as to who the princi- 
pals were who were behind the deal and furnishing the money ? 

A. Yes, sir. 

Q. So far as you had any talk with Mr. Dewey and Mr. Orr and 
Mr. Dewar in reference to the deal, that was the nature of the talk, 
was it not? 

A. Generally. 

Q. Was there any suspicion intimated at any time in any of these 
talks that the Fidelity Bank itself had anything to do with this 
wheat deal? 

A. No, sir. 

Q. Was ever anything said in reference to the Fidelity Bank one 
way or the other, except to discuss whether it was a safe place of 
deposit for those funds ? 

A. No, sir. 

Q. That was all? 

A. That was all, sir. 

Q. Was there ever any intimation to you from any source prior 
to the failure of the Fidelity Bank that any funds of the bank were 
being used, either directly or indirectly, in this wheat deal ? 

A. No, sir. . 

Q. You said upon your direct examination that you talked with 
Mr. Dewar, the cashier, as to the extent you were carrying wheat? 
A. Yes, sir. 

Q. Did he know how much wheat you were carrying? 

A. Well, no; not exactly. 

. Well, your talk with him was general, was it ? 

A. General; yes, sir. 
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215 Q. On the 14th or 15th of June what were the hours of 


opening the board of trade? 

A. Half past nine in the morning. 

Q. And the closing hours? 

A. The morning session closed at one. The afternoon session 
opened at two and closed at half past two. 

Q. And these were prior to that time and still are the regular 
hours, aren’t they ? 

A. Except on Saturday. We do not have any afternoon session 
on Saturday. 


Redirect examination by Mr. KirrrepGE: 


Q. What was Mr. Swift’s relation to the American Exchange 
Bank in June, 1887? . 

A. He was the attorney for the bank. 

Q. Was hea director ? 

A. No, sir. 

Q. You say that you told Mr. Wilshire it would take a good deal 


of money to carry this wheat deal through, etc. What do mean by 


the expression “to carry the wheat deal through?“ ; 

A. I meant, when I told him that, if these parties intended to 
continue to receive and pay for all this wheat that they had bought 
and to take care of all the options that they had bought that it 
would take a great deal more money than had already been raised. 
All the cash wheat that was received and paid for—they had to 
margin that wheat, or rather had to pay that wheat down to 70 
cents, as far as I was concerned, what wheat I was carrying. For 
instance, if they should have wheat bought, well, say at 90 cents a 
bushel, Mr. Kershaw would receive and pay for that wheat at 90 
cents a bushel, while I would only pay him, or rather only loan 
him or advance him, 70 cents a bushel on that wheat. The other 
20 cents had to be furnished by somebody. 

Q. Does the expression “ — — the wheat deal through ” in- 

1ad to be sustained ? 


Q. How? 
216 A. Well, it had to be sustained by their buying more wheat 
‘had already 
bought. 


Q. To what extent, if at all, was the money you advanced obtained 
from the American Exchange Bank of Chicago ? 

A. Well, I think I owed them $200,000; had $200,000 borrowed 
from them. 

Q. Do you mean that was all that bank furnished that went into 
the deal through you ? | 

A. Yes; all they furnished to me. 

Q. You are asked about wheat advancing from the first of Ma 
to the time when it declined, on the 14th of June, all over the world. 
I wish to ask you, first, if that was the general course of the market 
in Chicago, to wit, was it an advanced market from the lst of May 
to the 14th of June, when the break came? 
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A. You mean was the tendency to a higher price ? 

Q. I want to get at the course of the market. 

A. Well, we had fluctuations; we had advances, and then had 
reactions. 

Q. Well, the general course of the market? 

A. Yes, sir; the general course was towards an advance until 
within two or three days of the culmination. 

Q. “Culmination,” that is the word you used? 

A. Yes, sir. 

Q. That means the 14th of June? 

A. The 14th and 15th; yes, sir. 

Q. And that advance in Chicago was followed all over the world 
by the market. You said, I can’t recall the exact expression, that 
it did not advance so fast as it did here. 

A. No; our market went up—that is, the June option would make 
the wheat advance proportionately faster here than it did in other 
markets. 

Q. This market led and the other grain markets, like New York 
and Liverpool, followed it? 

A. Yes, sir. 

Q. Now, how much had wheat advanced from April to June 15th, 
say from the Ist of May to June 15th ? 

A. What had been the advance at any time? 

217 Q. No, the aggregate advance ? 

A. I don’t know. I think that about the Ist of May wheat 
was 80 cents, and some time in June it sold as high as 94. That is 
my recollection of it. 

Q. That was the price in June immediately before the break on 
the 14th of June? 

A. No; wheat was about in the neighborhood of 90 cents then. 

Q. When it fell 20 cents what price did it fall from ? 

A. From about 90 cents. ä 

Q. Now, when the decline of wheat came into the market and the 
market “ broke ” here, as you call it, how did the grain markets in 
New York and Liverpool and other places in the world act? Did 
they follow the break here? 

A. Yes, sir. 

Q. How closely ? 

A. Well, they did not decline so much. 

Q. You say so much.” Was it a fraction of a cent less? 

A. O no; there were several cents difference. 

Q. How long did it take the markets in New York and in Liver- 
pool to get into such relation with the market in Chicago so that 
wheat again had an equilibrium in price? 

A. How long from when ? 

Q. From the time that the decline of 20 cents occurred in Chicago. 

A. It did not take any time. Right off. There was a very large 
demand. After this break of 20 cents a bushel there was a very 
large demand for cash wheat. 

Q. My question was how long it took the markets of the world 
to get * „ with the Chicago market aſter this decline? 
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A. I should say about not to exceed twenty-four hours. 

Q. You have been asked about your experience as an observer of 
the wheat trade, wheat business. Is ita fact that Chicago is the 
leading market of the world in wheat? 

A. Yes, sir. , 

Q. The price here in Chicago controls, not absolutely, but 
218 effectively, the price of wheat all over the world, doesn’t it? 
A. Yes, sir. 


Q. When you use the expression that wheat ought to sell on its - 


merits at such and such a price, you mean by that its intrinsic value 
as distinguished from its value as affected by manipulation and 
running corners ? 

A. Yes, sir. 

Q. This expression “trying to run a corner,” or “corner being 
run,” perhaps it is sufficiently apparent what that means, but I wish 
you would tell us, as unitiated parties, what does this signify—what 
do you mean by trying to run a corner? 

A. Well, they buy all the cash wheat, or all the cash anything, 
whatever they are to run the corner in, and then buy a great many 
options besides. 

Q. How is the profit on the corner made—on the options for 
future delivery and by the advance of the market in respect to those 
options! 

PA. Sometimes made on the options and sometimes both on the 
options and cash wheat. 


Recross-examination by Mr. Swirt: 


Q. Sometimes the money in the corners is made on a break and 
decline also? 

A. Yes, sir. 

Q. When you spoke to Wilshire that they must furnish you money 
if they wanted to carry the deal through, it was a fact that at that 
time, on the 14th and 15th of June, C. J. Kershaw & Co. had a large 
: — of purchases for wheat to be delivered in the future, didn’t 
they 

A. Yes, sir. 

(Last question read.) 

—. “Bought” would be a better word. “ Bought” would make 
it plainer. ' 

. Then “carrying it through ” means they were to carry out the 
contracts they had made? 

A. Yes, sir. 

. Won't you make it plainer why the market had to be sus- 
tained if they were going to carry out their contracts? 

A. If they did not sustain the market the probabilities were the 

trade here, particularly several of our largest operators, would 
219 sell immense —.— of stuff which they never intended 
and never could deliver, and would thereby force the market 
to decline. 3 
Q. Therefore if C. J. Kershaw and Company were going to carry 
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out the contracts they had made it was necessary for them to make 
some new contracts? 

A. Yes, sir. 

Q. That is, make some new purchases? 

A. Yes, sir. . 

. And it was necessary for them to do that until the market was 
in such condition that their sales could exceed their purchases and 
give them a profit ; is that it? 

A. Yes, sir. 

Q. That would be what you mean by carrying it through ? 

A. Yes, sir. 

Q. You had money from a number of other banks in Chicago 
besides from the American Exchange, hadn’t you, for the purpose of 
carrying this wheat ? 

A. I had money from every bank in town. 

Q. You had money from every bank in town? 

A. With the exception of pre bly one or two. 

Q. How many banks should you say? 

A. Do you want me to mention them ? 

Q. I don’t want you to mention the names, but give the number. 

A. I had money borrowed from fifteen, any way, and there may 
have been two or three more which I can’t think of now. 

What did the large demand for cash wheat in this market im- 
mediately after June 15th indicate, that wheat here was below its 
actual value? : 

A. Yes, sir. 

— * purchases were for shipments to foreign markets, were 
they ) 
A. Yes, sir. 


It is stipulated by the parties that this deposition may be signed 
by the witness after it is written out, and if his signature shall not 
be obtained that it is waived by both parties. 

PHILIP A. HOYNE, 
U. S. Commissioner. 


At this point a recess was taken until 3 p. m. 


220 The taking of testimony was resumed at 3 p. m. as fol- 
ows: a 


WILLIAM E. McHenry, being first duly sworn to testify the truth, 
the whole truth, and nothing but the truth in the cause aforesaid, 
did depose and say as follows im ans wer to interrogatories propounded 
by Mr. Burnet: 


Direct examination: 


Q. State your name, residence, and occupation. 

A. William E. McHenry; Chicago; commission merchant. _ 
Q. How long have you been in the grain business in Chicago? 
A. About 25 years. 
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Q. Are you acquainted with C. J. Kershaw & Co.? 

A. Yes, sir. 

Q. What are your relations to that firm now? 

A. I am with the receiver of the firm at present; have been ever 
since his appointment.“ 

Q. Were you connected with the firm of C. J. Kershaw & Com- 
pany in June, 1887? 

A. I was never connected with that firm. The only connection 
I have ever had with them was what came through the receiver. 

. When was the receiver appointed? 

A. June 20th, 1887. 

Q. Do you know and can you state the amount of wheat that C. 
J. Kershaw & Co. were carrying in June, 1887, for J. W. Wilshire 
and J. W. Hoyt? 

A. I could not do that without reference to the books. 

Q. Can you refer — the books? 

A. I can refer to the books, yes, sir; but they are not here, they 
are at the office. 

Q. I will ask you to examine the books and state from the books 
the amount of wheat that was ever carried, both cash wheat and 
futures. 

A. You desire to have that inserted as a part of my testimony ? 

Q. Yes. What do you know of a deal being run on the board of 

trade in Chicago in the spring of 1887? 
221 A. Well, personally, nothing; from rumor and hearsay a 
great deal. 

Q. Were you a member of the board of trade? 

A. I was. 

Q. What part of your time were you there, daily ? 

A. Daily during the sessions of the board. 

Q. What did you observe with reference to there being a deal and 
who was conducting the deal at that time ? | 

A. In answer to that question, I would say that at the time it was 
reported that C.J. Kershaw & Company and Irwin, Green & Co. were 
large buyers of wheat for May and Junedelivery. From that arose 
the common rumor on ’change that there was to be what is known 
as a deal or a corner, if you so choose to put it. To answer the 
question as to whether there was one or not would involve the 
knowledge of whether they had more wheat bought than could pos- 
sibly be got in here. The results of the deal showed that they did 
not; evidently no more property bought than could be got here, or 
at least more property came in than they could take care of 


By Mr. Swirr: 


Q. So that there was no corner? 
A. So that there was no corner. 


By Mr. Burnet: 


Q. What was the amount of the storage in the public warehouses 
of Chicago for wheat at that time ? 
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By Mr. Swirt: You mean capacity? 
A. Yes; the capacity ? 


A. It waz generally understood that the capacity for wheat at that 
time was about twenty-five millions. 

Q. When the capacity of the public warehouses was exhausted 
what was the rule of board with reference to further storage? 

A. Well, the directors have the power to increase the capacity by 
the admission of other houses; make them “ regular” for the hold- 
ing and“ regular ” for the delivery of property. 

Q. Was that done in June, 1887? a 

A. There were some small additions made to the storage ca- 

city. ) 
222 9 Do you know to what extent —what the additional ca- 
city was? 

A. No, sir, I could not state that. 

Q. Can you give it approximately ? 

A. I don’t think it was any very large amount; I should not say 
over a million ora million and a half; something of that kind. I 
think that was all they added really to the storage capacity. There 
was talk, of course, of a great deal more being added, and all that 
sort of thing, but when you come right down to what was really 
done I think that would cover all that was added to the regular 
capacity. 

Q. How long was the deal in ress from the time it first be- 
came rumored that there was a — until the culmination ? 

A. Well, I think the large purchases of property by the people I 
~~ — began to be pretty prominently talked about along 
in March. 

Q. Were purchases made by these parties continuously from about 
that time until in June? 

A. The bulk of their operations was buying up the property. Of 
course, at times they did sell property. 

Q. How was it in the latter part of May ? 

A. I think they were buyers mainly in the latter part of May, if 
my recollection serves me right. 

Q. Now, from June up until the 13th or 14th of June? 

A. I think only the first six or seven days of June they were 
largely buyers of property. I forgot to mention back there among 
the other parties connected with the report of buying for these peo- 
ple Rosenfeld & Co. Along about the 9th of June the firm of Ker- 
shaw & Co. appeared in the market as large sellers of property, 
wheat for June delivery, selling, I think, one afternoon, four mil- 
lions and a half, if I remember right. 

Q. Who bought that? 

A. I think Rosenfeld & Co. bought the bulk of that. 

Q How well known—how notorious was it that these people were 
buying in June? 

A. Oh, it was a matter of common repori—common observa- 
tion. 
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223 Q. Was there to any extent—and, if so, to what extent—any 
excitement in financial circles, amongst bankers and finan- 
ciers ? 

A. Well, transactions of the magnitude that were being carried 
on attracted a good deal of attention from all quarters, matter of 
common talk among bankers and merchants. The papers were full 
of it all over the country. 

Q. How was it especially here in Chicago as to the papers? 

A. The papers had very full accounts daily of the market and the 
operations of the different people connected with it. 

Q. Did the papers comment upon the fact of there being a deal 
or rumors of deals? : 

A. I would not say that they commented particularly upon the 
fact of there being a deal, but they commented upon the fact of these 
people buying large amounts of property, the inference being that 
they did not intend to use it all for home use. 

Q. Were you at the American Exchange National Bank of Chi- 
cago prior to the 15th of June or on that day with reference to 
wheat transactions or for any purpose? 

A. I think I was there on the afternoon of the 15th of June, be- 
tween two and three o’clock ; went over to try to find Mr. Wilshire. 

Q. Had you been over prior to that on that day? 

A. No, sir. 

Q. When there at the time you mention did you have any con- 
versation with any of the officers of the bank? 

A. No, sir; if you want me to explain how I happened to go 
there I will tell you. 

Q. Well? 

A. The reason that took me there, I understood that Mr. Wilshire 
was practically confined in the bank from fear of being served with 
a capias on behalf of somebody that had commenced suit against 
him here, and I went over tosee him, to talk with him about it and 
see what the trouble was, and I soon found out and ‘saw the parties 
and explained to the gentleman they simply desired to serve a sim- 
ple summons on him in civil suit; that he need not be afraid of 

going to jail at all and to come out. 
224 Q. Did you talk with Mr. Dewar, the cashier ? 

A. No, sir; I didn’t. I talked with none of the officers of 
the bank at that time at all—not any more than to say, How do 
you do?” That was all. | . 

Q. What has been your connection with the receiver of C. J. Ker- 
shaw & Co., and what have you had to do with the books of that as- 
signment ? 

A. I have had charge of the books and, in fact, all of the details 
of the business up to date. 

Q. Now, can you get from the books of C. J. Kershaw & Co. a 
statement of the amount of wheat which C. J. Kershaw were carry- 
ing for account of Hoyt and of Wilshire for June delivery! 

A. Yes, sir; I think I can. 

Q. Giving the amount of cash wheat and the amount that was 
futures ? 
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A. Yes, sir. 

Q. And in June give the date of the purchases ? 

A. You are laying out a long task for me. 

Q. Well, give us the aggregate bought in June and the futures. 
State the aggregate of the wheat they were carrying in June—first, 
cash wheat and then the futures for those two firms of Wilshire & 
Co. and Hoyt. 

A. My recollection is they were carrying between ten and eleven 
millions of cash wheat and about the same amount of futures, with 
the exception that there is one item of three millions and a half of 
wheat that is now practically a subject of litigation between the re- 
ceiver of C. J. Kershaw & Co. and Rosenfeld & Co. These three 
millions and a half of .wheat or about that were a part of a sale made 
on the 9th of June by Mr. Kershaw for the account of Mr. Hoyt to 
Rosenfeld & Co. That is the explanation of that. Now, there is 
one item right there that makes it pretty difficult for me to give the 
amount of property Kershaw & Co. held for these people until that 
little item is settled. That is included in this estimate I gave. 

Q. In the estimate you gave of cash? 

A. That would be futures. 
225 Q. Please state what the course of the market was during 
the time that this deal was being run. 

A. My remembrance is that at the time the purchases of this wheat 


commenced by Kershaw & Co. the market was in the neighborhood 


of eighty cents for May. It gradually worked up till, on the 11th 
or 13th of June, with a great many fluctuations in between, it sold 
as high as 94 and a fraction for June. On the 13th of June it had 
sold back und closed at 90 to 92 cents. On the morning of the 14th, 
about eleven o’clock, the failure of Rosenfend & Co. was announced 
by themselves. The market closed on the night of the 14th at 74, 
73 to 74. On the 15th, after it was a settled fact that Kershaw & 
Co. could not go through, their clearing-house check not being paid 
nor the margins they had been called to put up, the market sold 
down between 69 and 70. That was practically the culmination of 
the so-called “Cincinnati deal.” 

Q. What is such a decline as that called on the board of trade ? 

A. Well, very close to being a panic; that really was a panic; 
that was what it was. 

Q. What do you term it with reference to the deal—the corner ? 

A. Well, the entire and utter collapse of the so-called deal, owing 
to the inability of the parties having the property bought to either 
pay for what they had got bought when it was brought in to them 
or margin the future contracts they had. 
Q. Do you know approximately about how much Irwin, Green & 
Co. were carrying for the same accounts ? 

A. I never did know that. 

Q. Or Rosenfeld & Co.? 

A. I never knew that. I never knew any of the amounts of this 
outside of the firm of Kershaw & Co. . 

Q. Assuming that, in addition to the amounts that you have in- 
dicated as having been carried by Kershaw & Co., that irwin, Green 
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& Co. had between eight and ten millions and Rosenfeld & Co. four 
million five hundred thousand for the same parties, the same 

226 accounts, what would you say as to that deal being a corner? 
A. The trouble in answering that question arises from the 

fact of the impossibility of telling what arrangements might be 
made as to additional storage room. The aggregate storage room 
in Chicago is considerably over thirty millions. When I spoke of 
twenty-five millions I referred to what room there was for wheat ; 


but they were continually shipping out other property to make room 


for wheat to come in, and it looked very much as though the whole 
visible supply of wheat in the United States was going to come to 
Chicago if they continued to try to carry the deal through, and the 
amounts you have given me there, together with what Kershaw & 
Co. had, would make aggregate between thirty-five and thirty-six 
millions; and if they could get thirty millions of wheat here in Chi- 
cago, the five millions over and above that, it would not amount to 
very much as a corner. 

Q. What do you mean by “ carrying the deal through ?” 

A. I mean if they had been — to have paid for all tlie wheat 
that came here and carried the deal right on to a successful ter mi- 
nation; but if they only had thirty-five or thirty - six millions of 
wheat bought, and they could get thirty here, leaving five or six 
millions of wheat to get so they could compel people to settle, that 
would not amount to very much as compared with the whole deal. 
It would not be what we would call a successful deal even then. 

What do you mean by successful terminations ” or “ success- 
ful deal ?” 

A. A deal of that magnitude or any magnitude, to be carried to a 
successful termination, means to be able to buy more property than 
can possibly be delivered to you so as to put that property which is 
not delivered to you toa price high enough to make up any loss 
that may come from the handling of the actual property and leave 
a profit beside that. That makes a sucvessful corner. 

Q. During the time that you have been in the grain commission 
business, what deals, if any, have you known which were of greater 
magnitude than this? 

A. In grain I never knew of one. 
227 Q. Has your connection with the grain trade been such 
that you would have known if there had been any larger 
than this or of like magnitude ? | 
A. I think so, sir. 


Cross-examination by Mr. Swirr: 


Q. You said, “They were buyers in the latter part of May” and 


They were buyers early in June.” You were speaking of C. J. 
Kershaw & Co., were you? 
A. C. J. Kershaw & Co., Irwin, Green & Ca., and Rosenfeld & Co. 
Q. Do you know that Irwin, Green & Co. bought any wheat in 
the latter part of May and in June, or do you simply speak from 
what was reported ? 
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A. I saw their buyer in the market buying property and selling 
property, right in the market, actively. 

Do you know that Irwin, Green & Co. bought any wheat at all 
after the 20th of May? 

A. I could not swear, sir, that they bought any property any 
more than they were in the market the same as they had been. 

Q. What is cash wheat? 

A. The term “cash wheat” in the grain trade is the receipts 
calling for the delivery by the elevator, where the actual property 
is stored, of the property itself. 

Q. Elevator receipts? 

A. Elevator receipts, in short. 

Q. The amount of casli wheat, in other words, is governed by 
and equal to the amount of elevator receipts? 

A. Yes, sir. 

Q. You said that in June C. J. Kershaw & Co. had ten to eleven 
million bushels of cash wheat. Did they have it all in Chicago? 

A. They had the bulk of it here. 

Q. 1 there not a considerable quantity of it shipped and drawn 
against ü 

A. In my statement I think I told you that that included the 
wheat afloat and in Chicago. . 

Q. The cash wheat would be the only wheat in store here, 
wouldn’t it—that is, wheat bought for future delivery might be 
somewhere else? | 

A. Certainly. 
228 Q. When you were figuring thirty to thirty-five millions 
you were figuring in the wheat bought for future delivery, 
weren’t you ? 

A. Those figures I gave were based entirely upon the statement 
Mr. Burnet made that if Kershaw & Co. had so and so, Irwin, Green 
& Co. so and so, and Rosenfeld so and so, and I figured up in my 
head that that aggregated about thirty-five or thirty-six millions. 

Q. That is, if they did together have that quantity) 

A. (Interrupting). If they did together have that quantity bought. 

Q. Of cash wheat? 

A. H they had that amount. If you will look back in the short- 
hand notes. 

Q. No; never mind. You figured that in June C. J. Kershaw had 
how much wheat in store in Chicago? Did you say eight million 
bushels ? 

A. Yes; I should say from eight to nine million bushels. 

Q. And then if Irwin, Green & Co. had eight also and Rosenfeld 
& Co. 43 that would be only twenty and a half millions, wouldn’t it? 

A. True enough. 

. 3 would not exhaust the capacity of the regular elevators 
ere 

A. No, sir; it would not; but I stated in my testimony back of 
that—— 

Q. Never mind. 
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Mr. Kitrrepce: I wish him to finish his answer. 


A. In the question asked me, how much wheat Kershaw had, I 
said they had ten to eleven millions of futures bought besides the 
cash wheat they had on hand. 

Q. But the futures, as I understand, might be somewhere else? 

A. The futures might be somewhere else; yes, sir; that is very 
true. 

Q. And not in Chicago at all? 

A. Not necessarily in Chicago, but property to come here and be 
delivered. 

Q. But before it did come here and was delivered a considerable 
quantity of cash wheat then here might be shipped out? 

A. Certainly, sir. 

Q. So that what you mean to say is that, taking Kersbaw's 

229 cash wheat in Chicago in June from the books and taking 

Irwin’s and Rosenfeld’s as given to you by Mr. Burnet in his 

question, the aggregate would not at any time equal the regular 
elevator capacity here? 

A. No, sir; most decidedly not. 

Q. The figures you have given as to what Kershaw was carrying 
in June are not given, are they, from the books? I want it to clearly 
appear that since you have been asked to examine the books that 
between the time of being so requested and the time of answering 
you have not examined the books, have you? 

A. No, sir; entirely from recollection. 

Mr. KitTREDGE: We will have to ask you to examine the books. 

The Witsess; That is what I supposed was to be done without 
regard to this answer at all. : 


Redirect examination by Mr. Burnet: 


Q. What portion of the wheat you mentioned which Kershaw & 
Co. were carrying was the wheat afloat? 

A. A million and a quarter, I think, was about the amount they 
had afloat. 


By Mr. KITTREDGE: 


Q. Afloat and in transit? 
A. Afloat and in transit, about a million and a quarter of it. 


By Mr. Burnet: 


Q. State, if you know, what the total of receipts in Chicago were 
for May and June, up to the 15th of June. 

A. I should have to refer to the daily circulars to get that. 

Q. Could you do that for us? 

A. I can get that for you. 

Q. Now, the futures that you have referred to, were they in June? 

A. Almost entirely for June delivery. 


At this point the future taking of testimony in this matter was 
adjourned until 9 o’clock to-morrow morning. 
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The taking of testimony was resumed at 9 a. m., April 11, pur- 
suant to adjournment, as follows: 


230 Witiram E. McHenry, recalled, was examined by Mr. Bun- 
NET and testified as follows: 


Q. Have you the data which you were requested to furnish at the 
last session when you were present ? 

A. If I remember it all correctly, I have. As I remember it, it 
was to the amount of cash and future wheat. 

Q. The question was, “Can you get from the books of C. J. Ker- 
shaw & Co. a statement of the amount of wheat which C. J. Kershaw 
& Co. were carrying for the account of Hoyt & Wilshire for June 
delivery ?” 

A. The books show that on the 15th of June, which was at the 
close of the business of the firm of C. J. Kershaw & Co., they were 
carrying in cash wheat for the account of Wilshire, Eckert & Co. 
9,604,000 of wheat in Chicago and 625,000 of Milwaukee wheat, 
making a total of 10,229,000 for cash wheat. The books also show 
they were carrying 500, 000 bushels of July wheat and 9,635,900 
bushels of June wheat. I desire to explain regarding the 9,635,000 
that 3,330,000 of that is the lot I spoke of the other day as about 3} 
million, whieh was in dispute with Rosenfeld & Co., so if it is 
finally decided that this three million three hundred and thirty 
thousand of wheat belongs to Wilshire, Eckert & Co. they would be 
carrying, as I said, nine million six hundred and thirty-five thou- 
sand June wheat; if not, why it would be just that much — They 
also had loaded onto vessels, afloat and in transit for New Vork, a little 
over a million bushels. I can’t give just exactly the amount of that, 
but I think that answers that question. I desire to state right here 
that, of course, these amounts I have given you are subject to correet- 
tion. If not exactly correct, they are in the main accurate; but 
they are subject to correction, if not exactly accurate, because the 
bouks themselves I did not keep and had to get them as best I could ; 
but they are substantially correct. Now as to Hoyt. The amount 

of wheat they were carrying for him was almost nominal, not 
231 to exceed probably a quarter of a million bushels. I will ex- 

plain that by saying Mr. Hoyt’s wheat has been sold out and 
the account merged into Wilshire, Eckert & Co.’s. That is the 
largest part of Hoyt’s wheat. 

. Now, can you give the total receipts in Chicago May and June, 
up to the 15th of June? | 

A. The total receipts of wheat from the Ist to the 15th of June, 
inclusive, were 3,466,757 bushels. The shipments from the Ist to 
the 15th, inclusive, were 1,536,824 bushels. The receipts of wheat 
for the whole month of June—this is June, 1887, I aim referring to, 
of course—were 5,295,964 bushels. The shipments were 5,502,350 
bushels. These statements are taken from. the daily circular as 
published for the information of the trade. 

Q. Are they derived from official sources? 

A. From official sources or what are so considered in the trade. 


— —-— 
— ——— 


- — 
— 
— — ——ũ—y — ß — — — 


— —E—ä4 — 


164 DAVID ARMSTRONG, RECEIVER, c., VS. 


Q. Can you now state what was the regular storage capacity of the 
elevators of Chicago at that time? 

A. I think in my former examination I said about thirty mil- 
lion bushels. 

Q. Go on. 

A. I find on examining the same trade circulars to which I have 
referred, that I got the figures of the receipts and shipments from, 
that the elevator capacity on the 6th of June—I think it is given— 
was 28,850,000 in round numbers—the total elevator capacity. The 
circular says that there was afterwards added about three million 
bushels, and that would make a total of 31,860,000. 

Q. How much of the. storage capacity as indicated by your 
last answer was used in June? Was that capacity taxed by the 
receipts? 

A. Well, from the fact that they added additional capacity, I 
should say that it must have been. 

Q. This warehouse capacity that you referred to includes the ca- 
pacity of the warehouses for all other grains as well as wheat, 
doesn’t it? 

A. Includes the whole elevator capacity for all kind of grai ns. 


232 Cross- examination by Mr. Swirr: 


. When you say the whole elevator capacity you mean the 
whole regular elevator capacity ? 

A. I mean the whole regular elevator capacity, certainly. In an- 
swering that question I refer to that which is regular under the 
rules of the board of trade. 

Q. That is regular under the rules of the board of trade? 

A. Certainly. 

Q. When you say “June wheat” you mean wheat bought for de- 
livery in June? 

A. Certainly. 

Q. And the same as to July wheat? 

A. Certainly. 

Q. Cash wheat is wheat which has been delivered and is in store 
represented by elevator receipts ? 

A. Yes, sir. 


At this point an adjournment was taken until 11 o’clock a. m., 
April 11, 1888. 

Same stipulation regarding signature of this witness, McHenry, 
was made as was made regarding the signature of said witness 


Eggleston. 
PHILIP A. HOYNE, 
UL. S. Commissioner. 


The further taking of testimony was commenced at 11 oclock 
a. m., April 11th, 1888, pursuant to adjournment. 
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Maurice Rosxwy xo, having been first duly sworn to testify the 
truth, the whole truth, and nothing but the truth in the cause afore- 
said, did depose and say as follows in answer to interrogatories pro- 
pounded’ by Mr. KrrtrEDGE: 


Direct examination: 


Q. State your name and residence. 

A. Maurice Rosenfeld ; 1620 Michigan avenue, Chicago. 

Q. What business were you engaged in in June, 1887, and prior 
to that time and for how long? 

A. 1 hy in the brokerage business; I started in in March, 


233 Q. Where and what was its commodity ? 
A. 236 LaSalle street; grain commission, stocks, and bonds. 

Q. State whether or not prior to the 15th of June, 1887, you were 
acquainted with J. W. Wilshire & Co. and J. B. W. Hoyt, of Cin- 
cinnati, or either of them. 

A. Well, I met Mr. Wilshire; am not personally acquainted with 
Mr. Hoyt. 

Q. State whether or no prior to June 15 and within what period 
you acted in purchasing and carrying wheat for Wilshire, Eckert & 
— or Mr. Wilshire and for C. J. Hoyt, and for which of them, if 
either. 

A. We started to buy wheat for Wilshire, Eckert & Co., for the 
firm, I think in December, 1886; I think it was the last of Decem- 
ber, 1886, the first purchases that we made, and bought it up to the 
14th day of June—on and off to the 14th day of June; made pur- 
— or them on the 14th day of June —the last purchases we 
made. 

Q. Now about Mr. Hoyt? 

A. Never traded for him at all. 

Lou have not stated yet whether your busine:s was in Chicago 
at that time, I think. 

A. I think I stated it was at 236 La Salle street, Chicago. 

Q. During the month of June, and, say, on the 14th of June, 
about how much wheat were you carrying for J. W. Wilshire & Co.? 

A. We were carrying in the neighborhood of five million bushels. 

Q. And during what period had the purchases for that been made? 

A. I don’t quite understand the question. 

Q. During what period—that is,commencing about when—in that 
deal were those purchases made? 

A. Oh, I suppose from April. I should think we started to-buy 

— wheat in April. I am not certain. I cannot positively state 
that. , 
Q. State whether or not you were a member of the board of trade 
at that time, and whether you were upon the board of trade and 
how often. 3 

A. I was a member of the board of trade. I was up there every 


day. 
234 N While these purchases were being made by you, and. up 
to the 15th of June, what was the character of the wheat 
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market as to whether it was an advancing market or otherwise, and 
from. the time you commenced these purchases ? 

A. Part of the time it was a stagnant market and part of the time 
advancing ; it was a fluctuating market. 

Q. What was the price of wheat about the first of May and what 
had it reached up to about the 14th of June? 

A. The Ist of May I think wheat was in the neighborhood of 81 
or 82 cents, cash wheat. 

Q. About the 14th of June, before any break, what was it? 

A. About 923 cents. 

Q. Were you observing whether there was any deal in wheat 
progressing at that time and the condition and character of the 
market ? 

A. Well, I could not state that. I was only a member of the 
board a very short time, only for a year, and never had been in 
any “deal,” as you call it. I don’t know whether there was a deal 
or not. 

Q. What is meant by a deal in wheat in Chicago on the board of 
trade ? 

A. I should state, if you were making a deal in wheat you were 
buying wheat and were going to hold it for a profit. 

Q. Now, as to the purchasing at that time; do you know who the 
other purchasers were, the principal purchasers, in the market dur- 
ing May and June? 

A. Oh, I should judge the principal purchasers were C. J. Ker- 
shaw & Co., Irwin, Green & Co. 

Q. And yourselves ? 

A. Yes, sir. : 

Q. By the way, was yours a firm or were you alone, individually? 

A. Well, the firm name was Maurice Rosenfeld & Co., but I was 
the only individual partner; we had no other partner. 

Q. Can you — what occurred on the 14th and 15th of June 
in reference to the wheat market? 

A. Well, I couldn’t say much about it; I was very excited that 

day. I was only on the floor there half or three-quarters of 
235 an hour in the morning of the 14th, and don’t know much 
that went on. 

Q. Were you there on the 15th? 

A. No, sir; I was not ou the floor on the 15th. 

: Q. _ to the 14th you were on the floor pretty constantly—how 
often 

A. I was on there off and on. I was up there every day. 

Q. If you know, what was the general report and the notoriety, if 
any, there of a deal in wheat being conducted by the parties you 
have mentioned? 

A. Oh, there has always been more or less talk of a deal in wheat; 
that wheat was going higher; that certain people were buying a 
good deal of wheat, and wheat was going higher. 

Q I want to know whether there was in the board of trade, in 
the newspapers, and in financial circles in Chicago any excitement 
and discussion ; and, if so, what, in reference to that deal. 
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A. Oh, there was a good deal of excitement here. Wheat had 
advanced from the Ist of May from 81 or 82 cents up to, at one 
time im. June, 943 or 943. There were certain parties holding a 
good deal of wheat. 

Q. Who were those certain parties? 

A. C. J. Kershaw & Co., Irwin, Green & Co., and Messrs Rosenfeld 
& Co. were eonsidered to have a good deal of wheat here. 

Q. My inquiry is, What was the general statement or report on 
the board of trade, in the press, and in the financial circles in Chi- 
cago as to the character of the transactions that were being made by 
these parties, as to whether they were a “deal,” and the char- 
acter of the deal—the magnitude of it? 

A. Well, it was claimed that people here had bought a good deal 
of wheat and wheat was going a — deal higher. Now, the quan- 
tities of wheat I don't think anybody knew. . 

Q. You don’t think anybody what? 

A. I don’t think anybody—any outsiders—knew the quantities 
of wheat that the different brokers had bought. They knew they 
had — a good deal of wheat and were “ long” a good deal of 

wheat. 
236 Q. What do you mean by “long a good deal of wheat ?” 
We are uninitiated and have to ask you to tell us about it. 

A. The idea is simply this: If I buy ten million bushels of wheat 
I am long on that much wheat; if I had sold I would be short that 
much wheat. 

Q. — mean if you had bought for future delivery you would be 
ong 

A. T am long, and my books would show I am long that much 


wheat. That is the common expression. 


Q. But if you sell it for future delivery you are short? 

A. Yes; I am short that much. 

Q. You say it was generally known that these parties were long 
a good deal of wheat ? 

A. Yes, sir. 

Q. Do you know for what time of delivery that wheat was? 

A. Well, I think it was mainly for June delivery—June and July 
delivery. 

Q. How much of the wheat you had bought, the five millions, 
2 — 2 that quantity, was cash wheat, and how much future, ſor 

une 

A. You mean future for July? 

Q. No; I mean June delivery. 

A. We had bought one million bushels of cash wheat, which the 
banks were carrying for us. That was paid for. That was paid for 
in May—the Ist of May—paid for that million bushels of wheat. 
Now, that was all the cash wheat we had. The other wheat was 
June and July wheat. I cannot positively state how much was 
June and how much was July without looking it over. 

Q. How much of that future, or about how much, was for June, 
if you can tell? 
A. I can’t tell. 
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Q. Can’t po approximate it? 
A. No; I can’t now. 


Q. Then I will have to ask you, by reference to your books or 


otherwise, to ascertain about what proportion of it that was. It is 
not necessary for us to know to a dollar, but we want to know 
— y how much of it was for June and how much for 
July. 


y 
A. That is so long ago, and I have had so many other things 
come up since. 


237 Q. Can you, by an examination of your books, ascertain ? 


A. Oh, it would take time to figure the thing up. 

Q. Will it take time to figüre it up so as to give us a general 
statement ? . 

A. Oh, I think I can do that, if I can find the books. 

Q. Will you do so? 

A. I will try to. 

Q. I want to get that information. Whatdo you understand is 
meant by a “ break” in a deal of wheat ? 

A. As I understand, it is a big decline. 

Q. What was the character of the decline on the 14th and 15th of 
June as to its being a break in the deal? . 

A. I should think the decline was, from the 14th to the 15th of 
June, in the neighborhood of 20 cents. 

Q. If you will get me the information about the proportion of the 
futures you had for Wilshire & Co., that were for June, and those 
that were for July, that will be all I want to ask you in chief. 

A. All right, sir. 


Cross-examination by Mr. Swirt: 


Q. The term “ deal in wheat” has no special significance, has it— 
that is, it may refer to five thousand busliels, or ten thousand bush- 
els, or half a million, or a million? 

A. I should not think it had. 

Q. So that when you say there was a deal in wheat going on on 
the 14th and 15th of June, that aas no special significance 

A. I should not think it has. 

Q. There is a deal in wheat going on there every day, isn’t there ? 

A. Why, certainly. 

Q. You say C. J. Kershaw & Co., Irwin, Green & Co., and your- 
self were the principal purchasers ? 

A. Yes, sir. 

Q. But there were numerous other purchasers, weren’t there ? 

A. Why, most certainly. 

Q. There were parties and parties of experience and good judg- 

ment on the board of trade that believed on the 14th and 
238 15th of June that wheat was intrinsically worth and would 
sell for a dollar a bushel, weren’t there? 

A. I think so. 

Q. So that it was impossible for the commission men on the board 
of trade to tell, although there were rumors, as you say, about a deal 
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in wheat, it was impossible for them to tell how much wheat was 
being bought, and whether wheat was being advanced speculatively 
or 2 — was being advanced on its merits, wasn’t it? 

. L¢hink so. 


Redirect examination by Mr. K1TrREDGE: 


Q. You understand what is “running a corner” or “ making a 
corner” in the market? 

A. Well, now, I think Webster would tell more about a corner 
than I can, about the definition exactly. 

Q. You haven’t had experience enough to know on the board of 
trade by running a corner” or making a corner” in the market? 

A. I haven’t been there long enough. 

Q. Do you know whet the general report on the board of trade 
and in the city was as to the character of that deal, as to whether it 
was a corner that was being run ? 

— people talked that way about here; there was all kinds 
of talk. 


By Mr. Swirt: 


Q. Isn’t that so whenever there is any excitement in the market? 

A. Why, put up the market two cents a bushel and they say there 
is a corner, and then it breaks five cents a bushel. The bears can 
break it any time they want to. 


A recess was here taken until 2 p. m. to-day. 


239 At 2 p. m., April 11th, 1888, the taking of testimony was 
resumed as follows : 


Maurice RosenFe_p resumed the stand and was examined by 
Mr. KitTrrRepDGE as follows: 


Q. You have those figures? 

A. Yes; we had 1,385,000 July wheat, 2,530,000 June, and a mil- 
lion cash. 
4 1 this exclusive of a contested transaction with Kershaw 

A. Yes, sir. 

Q. Involving some three and a half million bushels? 

A. Yes, sir. 

Q. It is exclusive of it? 

A. Yes, sir. 


Mr. Kitrrep@e: I think that is all. 


Mr. Swirt: No further cross-examination. 
MAURICE ROSENFELD. 


(Proper certificate.) 
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C. J. Kersnaw, having been first duly sworn to testify the truth 
the whole truth, and nothing but the truth in the cause aforesaid, 
did depose and say as follows in answer to interrogatories propounded 
by Mr. Kr1rREDGE: 


Direct examination: 


Q. What is your full name ? 

A. Charles J. Kershaw. 

Q. Where do you reside ? 

A. Chicago. 

Q. How long have you lived here? 

A. Oh, I have lived here off and on since 1853. I came here in 
1882 finally. | 

Q. What business have you been engaged in in Chicago, and for 
how long? 

A. In the grain business, since 1853. 
240 Q. Up to what date? 

A. Up to the time of this trouble—this grain trouble— 
some time in June—middle of June. 

Q. Of 1887? 

A. Yes, sir. 

Q. You say in the grain business. What character of grain busi- 
ness were you conducting ? 

A. Oh, for shipping and commission brokerage generally. 

Q. State whether or no you were accustomed to attend the board 
of trade prior to the 15th of June, 1887. 

A. Yes, sir. 

Q. How constantly for the year, say, prior to that ? 

A. Oh, I should say daily. 

Q. Was your firm the firm of C. J. Kershaw & Co.? 

A. Yes, sir. 

Q. Prior to the 15th of June you were representing in the pur- 
chase of wheat to some extent Mr. Joseph Wilshire and Wilshire 
and Eckert, of Cincinnati, weren’t you? 

A. Yes, sir. 

Q. And Mr. J. W. Hoyt? 

A. Yes, sir. 

Q. I want to call your attention to an interview on the 15th of 
June at the American Exchange National Bank in this city. Were 
you there? 

A. Yes, sir. 

Q. Will you be kind enough to state what time in the day that 
interview took place? 

A. I met Mr. Wilshire at the depot on his arrival from Cincin - 
nati, and from there I went to the Richelieu Hotel, and there we 
‘met, I think, Mr. Hoyt. 

Q. At the Richelieu Hotel? 

A. Yes, sir; and Wilshire and I, I think, got to the bank, I 
should say, about nine o’clock. 

Q. Will you state who met you on that occasion at the American 
Exchange Bank? 
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A. Well, there were Wilshire and myself and Hoyt and A. L. 
Dewar and D. W. Irwin. 

Q. Any one else? 

A. Well, I don’t know whether—I think Mr. Hamilton Dewar 

was there. 
241 Q. — what part of the time was Mr. Hamilton Dewar 
there , 

A. Well, I can’t exactly say what time he was there. 

Q. Are you acquainted with Mr. Swift? 

A. Yes, sir. | 

Q. Was he there? 

A. Well, I can’t tell whether he was there at the beginning, but I 
think he was some time during the morning. I think he was there. 
I won’t be sure abou: it. 

Q. Where did this meeting take place ? 

A. * was in the directors’ room of the American Exchange Na- 
tional. | 

Q. Now, I wish, Mr. Kershaw, in your own way, you would begin 
at the beginning of that interview in the directors’ room and state 
what occurred and what was said and who by. State it as consecu- 
tively as you can, how the interview commenced, and go through 
with it from that poirt. 

A. What I want to say upon this is, I came up with Mr. Wilshire 
on the cars from the depot, and of course I knew a little something 
about what was going on. You say in my own way? 

Ves, in your own way. Let us know what commenced in 
there, how it commenced in the directors’ office, and so on. Go on 
with the story. 

A. You don't want anything that occurred prior to that? 

. Not at this time. 

A. Well, when we sat down Mr. Wilshire said that there was some 
money—he had brought some money; at least, itcame in the hands 
of a third party, and if everything was satisfactory that he could 
produce it. 

Q. Well? 

A. Well, it was not very long before they got right down to talk- 
ing about what was to be done, and I understood him to say he had 
six hundred thousand dollars, but he said it was in order to carry 
us along and prevent any panic; and it was finally, as I understood 
it, agreed that we were tq get four hundred thousand dollars of it 
and Irwin, Green was to get two hundred thousand dollars, and that 
was to be used to carry us along. 

Q. When he said he had brought some money in the hands 
242 ofa third party, who was present at that time? All of the 
rties that you have named ? 

A. There were, yes, I think, all the parties I have named, there. 

Q. What was the next thing he said, as near as you can state it, 
after saying he brought some money, but it was in the hands of a 
third party ? : 

A. He Seated to understand what exactly was to be done with it. 
Q. What did he say about that? 
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A. I can’t exactly tell the phraseology or the words he used. 

Q. Give it in substance as near as your recollection enables you. 

A. Well, I understood that if everything was all right and the 
money could be applied to carry us through that he would produce 
the party who had the money and bring it in. 

Q. Who did he say that to? 

A. I think to Dewar and Irwin and to us and all 

Q. Dewar, the cashier? 

A. Dewar, the cashier. 


Mr. Swirt: Let him finish his answer. 


Q. Was that all he said before any response was made to it? 
A. Well, there was a little talk back and forth, and finally it was 

— to,and he sent out and got the man. I think it was Mr. 
abr. 

. I want to know a little more fully what was said, in order to 
determine what was agreed to. You say he said, “ If it was all sat- 
isfactory,” and so on. I wish you to repeat as fully as you can what 
he said and what he said he wanted them to agree to. 

A. I cannot repeat the exact words he said, you know, but I am 
telling you as I understood it. 

Q. Well, the substance of it as your recollection of it is—that is 
what I want. 

A. I have told you. | 

Q. Give it a little more fully. You have stated a result—that it 
was agreed so and so. I want to get the terms in which the con- 
versation took place. 

A. You asked me—— 

Q. What I want to call your attention to is that you have stated 
what may be regarded as a conclusion as to what took place. I 

want you to state as near as vou can the words in which it 
243 was said and who said it. Of course I expect you to be able 

to state the substance of it rather than the precise phraseol- 
ogy, but give it as near as you can. : 

A. Mr. Wilshire said he brought some money here for the pur- 
pose of carrying us through. By the way, he had been promising 
to deposit money the day before. 

Q. Confine yourself to what was said here. Did he say he had 
promised to deposit the day before ? 

A. No; he didn’t say anything there. 

. What he suid here was he had brought some money. Now 
proceed and state what he said about it. 

A. He brought some money, and, if everything was satisfactory 
that we could be carried through, he could produce it, and he could 
not produce it otherwise. That was the sum and substance of it. 

Q. For what—to carry you through what ? 

A. All we wanted to be carried through was that day. If we had 
been carried through that day it would have been all right. I pre- 
sume that was it. 

Q. When Mr. Wilshire had made this statement what reply, if 
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any, was made, either by Mr. Irwin or the cashier, Mr. Dewar, or 
any one representing the bank ? 

A. Well, I think that Mr. Dewar asked me about how much I 
would need to get along, and I think I told him I could get along 
on about four hundred thousand dollars that day. I was in hopes 
of getting the whole of this six hundred thousand dollars, but I 
mentally calculated that four hundred thousand dollars would carry 
us through, and it was sort of divided. We got four hundred thou- 
sand dollars and Irwin, Green two hundred thousand dollars. 

Q. You say Mr. Dewar asked you what it would take to carry 
you through and you told him. What did he say? 

A. He asked me what would carry me through, and I thought I 
would get through with four hundred thousand dollars that day. 

Q. You used the expression, “it was agreed.” Whut was said 
about that in which the agreement occurred ? 

A. The result was finally that it was satisfactory to Mr. 
244 Wilshire, and he sent out and got Mr. Gahr. I think it was 
Mr. Gahr or somebody. 

Q. What I want to get at is how was it made satisfactory to Mr. 
Wilshire ; what did the bank officers or either of them say in reply 
to Mr. Wilshire? 

A. Well, I can’t recollect exactly, only I considered it was satis- 
factory, and Mr. Wilshire considered it satisfactory, and he went out 
and got the money. 

Q. You do not realize, however, the difficulty in the form of your 
statement. It is not so much what he considered Mr. Kershaw 
as—— 

A. I cannot help what you want. 

Q. I want to get at what was said that led you to that considera- 
tion and led him. 

A. I can’t tell you line on line what was said, but that was what 
I understood it, and the way, I think, Mr. Wilshire understood it, 
because he sent somebody away—whether he went out or sent some- 
body out—anyway, Mr. Gahr came back. 

Q. What was it you say you understood from what was said ? 

A. I understood that $400,000 was to be given us if it was suffi- 
cient to carry us that day. 

Q. Did the bank or its officers say anything in regard to carry- 
ing you that day? 

A. I understood that $400,000 was to be used for, for this pur- 
pose, to carry us along. 

Q. Suppose it was not enough to carry you that day; what was 
said on that subject? 

A. Well, I said $400,000 [ thought would carry us through. I 
don’t know whether anything further was said than that. 

Q. You say Mr. Wilshire went out, or Mr. Gahr came in? 

A. I think it was Mr. Gahr; somebody came in; I think it was 
Mr. Gahr. Somebody came in, and I think tue drafts were — 
duced, six hundred thousand dollars in drafts and certificates of de- 
posit, and it was finally divided up that way, 400,000 and 200,000, 
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and I did not stay very long then, because I was hurried off to go 

and allay alarm, to tell people we could meet our obligations. 

245 Q. What did Mr. Wilshire do with it; to whom did he 
hand the drafts? 

A. I don’t know whether he gave them to me first or to Irwin, or 
as to how it came out, but it finally resulted that way, and four 
hundred thousand went to our credit, as I supposed. 

Q. How long did this interview last? 

A. Well, I think I must have been there twenty times, perhaps. 
I can’t exactly tell. But I left them there. I left Mr. Dewar, my 
partner, and I left them all. I was the first one to leave there. 

Q. You have stated what Mr. Wilshire said, to begin with, about 
this money being delivered, if it was satisfactory to carry you through; 
to carry you through what? Was any mention made of it? 

Mr. Swirt: Through the day, he said. 

Q. To carry you through what? Was any mention said of what 
the business was, or what was said to which that expression refers? 

A. I presume that was—I intended to pay] our clearing-house 
balance and any demands made upon us. 

Q. Iam looking more to what was said there than to any inten- 
tion in your mind, Mr. Kershaw. You said it was satisfactory to Mr. 
Wilshire. What was said to Mr. Wilshire that was satisfactory to 
him, or that made it satisfactory to him? : 

A. Well, in the first place, I knew what Mr. Wilshire wanted, 
because I came up with him, and he told me in the morning, coming 
up in the horse cars, coming up, that hecould—said the man is in town 
now ; came, I think, on the same train—that had the money, and in 
case everything was right that he was not going to pay the money 
over unless we could be carried along; so I knew pretty near what 
he wanted. I did not stay long when I found out that everything 
was satisfactory. I left, and went to restore confidence. Now, I 
can’t explain to you any better than that. I knew exactly what 
Mr. * shire was after, because I met him and: his wife at the 

epot. 
246 . You have told me how you were able to understand it, 
and that Mr. Wilshire had said that“ if it was satisfactory,” 
&e., and that you stated that after he had made his statement he 
was satisfied, and you became satisfied. I want to know what was 
said by him that told he was satisfied. 
A. There was a little talk between him, Irwin, and Mr. Dewar. 
Q. What was that talk ? 


A. I can’t tell what talk particulary they had, only they seemed 


satisfied, and, as I understood it, consented. 

Q. Consented to what? 

A. That they would use this money to carry us through that day. 

Q. You used the expression “ would use this money to carry us 
through.” 3 

A. Well, that money ; I can’t remember exactly which. 

Q. Or“ that money? 

A. But he had not produced the money; the money was not there 
when he first commenced the talk. 
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Q. What I want to get at is what they said about carrying you 

through in the event that that money was given them or delivered 
to them, and to what extent they undertook to carry you through, 
if that. was expressed. 
A. Well, both Irwin and Dewar said to me, Now, Kershaw, you 
go off and tell folks you are going right along.” And I left the 
bank very soon after that. It seemed to be all agreed upon up there, 
and I started off. 

Q. What was said about Mr. Irwin’s getting some portion of this 
money; what was said about him; what was to be done with refer- 
ence to him and Irwin, Green & Co.? 

A. I think Irwin wanted to go and buy wheat and help keep the 
market up, and to buy wheat, and I don’t believe—I don’t believe 
they bought any. I don’t know whether Irwin bought any or not. 

Q. Not so much whether they bought any or not, but what did 
they say there about buying any ? 

A. I think he spoke tu Mr. Irwin, and I think spoke to me, and 

wanted us to buy some more wheat. He said,“ You buy 
247 some wheat and the market may improve. Pay your differ- 

ences and then you will be all right.” I can’t tell exactly the 
phraseology, but that was the way the talk was. As soon as I saw 
the money delivered over I took my hat and went. 

Q. What did Mr. Irwin say in reply to the propositiun that Irwin, 
Green & Co. should buy wheat, if anything? 

A. It seemed to be all satisfactory, and we all felt pretty good. 

Q. You said “seemed to be satisfactory” and “ we felt good.” 
That is not expressive as evidence; but what I want to get at is 
what was said that made you feel satisfied or made it seem satisfac- 
tory. 

A. You asked me how I understood it, and that is the way I un- 
derstood it; and I considered the money was there to our credit and 
for us to draw against. 

Q. I again repeat, what was said on the part of the bank or its 
officers that made it seem satisfactory to you or to Wilshire? 

A. Well, the bank seemed to agree to Wilshire’s proposition. 

Q. How did they express that appearance of agreeing? 

A. Dewar and Irwin told me, “ Now, you better go back and go to 
the office,” and I think Mr. Dewar sent out and had some checks 
certified that we had given, or I think he told me he would. 

Q. Did the officers of the bank or either of them in any form 
agree to carry you for that day? 7 

A. Well, I understood that four hundred thousand dollars—that 
they agreed to use that four hundred thousand dollars to carry us 
that day. That is the way I understood them. 

Q. Further than they would use that four hundred thousand dol- 
lars to carry you that day did they agree to carry you in any way 
that day or transactions ? 

A. I implied that the two hundred thousand dollars would be 
used in the same way if anything required it, but I thought that four 
hundred thousand dollars would take us through, and I did not 
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248 Q. I wish to caution you again in regard to your answer; I 

want to know if any of the officers of the bank—if so, which 
of them—in any form agreed to carry you through that day, or 
your firm. 

A: Well, I can’t tell you the precise language that was used. It 
is impossible for me to do that. 

Q. You can answer that question whether they made an agree- 
ment of that kind with you, without paying attention to the form. 

A. I think Mr. Dewar asked me if the four hundred thousand 
dollars would carry me through. I said I thought it would carry 
me through, and whether that might be considered to carry us 
through the day—I had stated that the four hundred thousand dollars 
would carry us through that day. 

Q. Well, is that the only way in which they agreed to carry you 
through that day? 

A. Tenens that was about all. All the conversation there was 
I had with them was when Wilshire came in there, and we came 
together. 

. Who spoke for the bank; who was spokesman in its behalf? 

A. I don’t know whether Mr. Swift came in afterwards and said 
anything, but I understood Mr. Swift was there as counsel for the 
bank, and I was looking to Mr. Irwin and Mr. A. L. Dewar. 

Q. Who spoke in behalf of the bank in this conversation ? 

A. I think both Mr. Dewar and Mr. Irwin. 

Q. Mr. Dewar, the cashier, you mean? 

A. Yes, sir. 

Q. You say Mr. Swift came in afterwards? 

A. Well, I don’t know what time. He was there some time dur- 
ing the morning. I think he was there some time. 

Q. You have used some expression—I can’t quite repeat it, per- 
haps, but that Mr. Wilshire said either to you before you went there 
or there that he was to deliver this money upon some condition ; is 
that correct ? 


(Objected to on the ground that the witness has not made any 
such statement as embodied in the question.) 


A. It is. 
249 Q. Where was it he said that? 

A. In the first place, he said it in the horse cars on Adams 
street, going to the Richelieu Hotel. 

Q. Did he say it anywhere else? 

A. He said it afterwards in the bank. He said he had come here 
with some money; that he was—at least that there was some money 
came up, and it was accessible; that it was in the hands of another 
party, and I could get it if everything was satisfactory, and we could 

carried along. 

Q. What did he say in respect to a condition or any condition ? 
A. I have already stated that. 

Q. You have stated it, perhaps, Mr. Kershaw, or meant to, but, 
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perhaps, have stated it in the form of a result. I wish you would 
— again what he said about any condition upon which the 
delivery of the money was to be made. 

A. Well, I have stated that he made that statement, or words to 
that effect, to Dewar and to Irwin, as president and cashier, and 
there was some conversation then took — Now, I have got to 
~ here again, as near as I can, what I have said before. Is that 
it 


Q. As to the condition he expressed ; yes, sir. 
A. You better read my testimony over again, what I have said. 
Q. Up to the 15th of June how much wheat were you carrying 
for Wilshire & Co.? 
A. Well, I couldn’t tell very well. 
Q. Well, approximately, as near as you can. 
A. Up to the 15th of June? 
Q. Yes; up to the 15th of June. 
A. Well, I should think—now the books can be got at—you can 
get the figures, or do you want me to give my idea ? 
Q. I want vou to give your estimate. 
A. I should say about 11 or 12 million bushels of cash wheat. 
Q. And how much futures? 
A. Well, I don’t know. I should think from 11 to 13, maybe 
14, millions. 
Q. How =< had that deal been progressing ? 
A. Well, I don’t know what you mean by “ deal.” 
250 Q. Well, this purchasing then of wheat in this market 
through you upon the orders of Wilshire & Co. and Hoyt. 
A. Weil, I think it commenced some time in February. I am 
not sure. I was away, though, in New York in the month of Feb- 
ruary and I think it commenced when I was away. 
Q. Do you know how much wheat Irwin, Green & Co. had bought 
for either of those gentlemen, Mr. Hoyt or Wilshire and Company ? 
A. I don’t know. 
Q. At this interview in the bank was anything mentioned in re- 
spect to how much wheat had been bought? 
A. No, sir; not to my knowledge. 
Q. What knowledge had you that Rosenfeld was acting for these 
same parties or either of them, Rosenfeld & Co.? 
A. I didn’t know until, I think, a few days before that; it came to 
my knowledge that they were buying for Wilshire. ) 
Q. A few days before when? 
A. A few days before the 15th. 
Q. Can you tell us about how many days? | 
I can’t tell; might be a week; might be ten days. I couldn't 
tell. 
Q. Didn’t you at the time you made your assignment or between 
the 15th and the time you made your assignment—— 
A. I did not make any assignment. 
‘ Q. Well, I beg your pardon. Wasa receiver appointed for ycur 
rm? 
A. Receiver appointed? I think there was. 
23—1110 
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Q. On what day? 

A. I think it was the 20th. 

Q: Well, I want to know now, within a fortnight from the 15th 
of June 

A. Which way? i 

Q. After the 15th of June I want to know whether you did not 
state to Mr. Weare, your receiver, and to McHenry, who was with 
Mr. Weare, that the bank had agreed to carry you if that money 
was given to them at that iuterview on the morning of the 15th. 

A. Well, as I told you, they agreed to carry me through, as I 

understood, if the $400,000 would carry me through. 
251 Q. Did you make the statement as I put it without refer- 
ence to whether the 5400, 000 would do it? 

A. Well, I understood it to be they would carry me through—it 
was based on the $400,000. I considered that would carry us 
through. I don’t recollect in each particular all the conversation. 
It may have been that-if that would carry me through they would 
see me through. 

Q. Was anything said in that interview with reference to any past 
indebtedness of yours to the bank, and whether any of the $400,000 
was to be applied on it? | | 

A. No, sir; there was-no conversation about that. 

Q. How much, do you know, did the bank pay for your account 
on the 15th of June? 

A. I can’t recollect now. 

Q. Do you know what time in the day they stopped paying 
your—— 

A. (Interrupting.) I can’t tell. I think it was—they didn’t pay 
the clearing-house balance check. 

Q. When is the clearing-house balance presented ? 

A. I think it is about 11, but I think it was a little later that 
morning, but I was not over to the bank. I was not to the bank 

after that. 

Q. I understand you can’t tell just how much they paid for you 
that day. Can you tell approximately—can you tell within one 
thousand dollars or $50,000 of how much they paid ? 

A. The books can be got at. That can be easily found out. 

Q. Will your books show ? | 

A. Yes, sir. 

Q. Your books will show how much they paid that day ? 

A. Yes; they ought to show what we drew, and I suppose we can 
find out what they paid. 

Q. Had your checks been thrown out by the bank on the 14th ? 

A. I understood that one check had been thrown out on the 14th. 

Q. How was it on the 13th? 

A. Not any; not to my knowledge. 


252 Cross- examination by Mr. Swirr: 


Q. You said that Mr. Wilshire, prior to the 15th of June, had 
agreed to furnish yo money? When wasthat? Was it on Mon- 
day, the 12th of June? 
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1 No; Monday was not the 12tl: cf June. Monday was the 
13th. 

Q. The 13th; yes; that is right. 

A. He was here on Monday. He said he would go down that 
night and deposit some money for us. I think it was $250,000 he 
would deposit the next morning. 

Q. Was it not $200,000? 

A. No; I think I asked for 250. I don’t know whether it was 
200 or 250. 

Q. Well. for whatever amount it was you drew a draft for that 
amount, didn’t you, and left it with the American Exchange to be 
deposited and forwarded in case they should receive telegraphic 
advices that-Mr. Wilshire had made that deposit ? 

A. Well, I don’t know exactly whether that was done or not, but 
he left me, saying he would deposit and have it telegraphed the 
next morning, Tuesday, and the people in the office may have made 
draft on account of it, but I don’t know. ; 

Q. It might have been made and not been made by you? 

A. Yes, sir. 

Q. Might have been made by your partner, Mr. Dewar? 

A. Exactly. I did very little with the banking business. I very 
seldom went there, in fact. 

Q. The banking business and the principal part of the financial 
matters of your firm were left with Mr. Dewar, were they ? 

A. Yes, sir. 

Q. That is, Mr. Hamilton Dewar? 

A. Yes, sir; that is the detail of drawing drafts. 

Q. Do you know whether the American Exchange Bank did, 
upon Tuesday, the 14th of June, telegraph and ask the Fidelity if 
that deposit had been made by Mr. Wilshire? 

A. I don’t know. I know I telegraphed myself to Wilshire a 

good many times that day. 
253 Q. A nd the deposit was not made on the 14th, as promised, 
was it? 

A. No, sir. 

Q. He left with you on Monday, the 13th of June, a draft or 
check on the Fidelity Bank for $90,000, didn’t he? 

A. Yes, sir; he gave me that on Monday. 

Q. That was deposited in the American Exchange ? 

A. Yes, sir, 

Q. And paid by the Fidelity Bank, wasn’t it? 

A. Yes, sir. 

Q. On the 14th of June and on the 15th of June you say you 
were carrying 11 to 12 millions of bushels of cash wheat for Wil- 
shire, Eckert & Company? 

A. The biggest bulk of it was for Wilshire, Eckert & Company. 

Q. Had the amount you were carrying for them been paid for 
by them? 

E Tt had been paid for by you? 
It ha n paid for by you 
A. By money we raised. 
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Q. Then on the 14th of June and the 15th of June how much 
were Wilshire, Eckert & Co. indebted to you? State as near as you 
are able to without reference to the books. 

A. That depends upon the prices. Oh, you mean what was the 
debit ? 

Q. Yes. : 

A. Well, that would—depends upon how the account was car- 
ried. I don’t know how the wheat was charged up. I can’t say 
now, but the books will show. 

Q. _ can’t tell without reference to the books? 

A. No. 

Q. Under the contract that you had with Wilshire, Eckert & Co., 
‘ were they not indebted to you for all the cash wheat—wheat for 
which you had paid? 

A. Yes; they certainly owed us what we had paid for them, but 
we held the wheat. 

Q. You had the wheat? 

A. Yes, sir. 

Q. But still they were indebted to you, and you could call on 
them for the money if you saw fit? 

A. No; they were to furnish money—we were to advance 
254 70 cents a bushel and they were to furnish the difference be- 
tween 70 cents a bushel and the cost. 

Q. Then, under the contract you had with them you purchased 
wheat for them, and you were to advance up to 70 cents a bushel? 

A. Yes, sir. | 

Q. And everything above 70 cents they were to furnish ? 

. They were to furnish. 

. Had they furnished everthing above 70 cents? 
No; they had not. 

How much in arrears were they ? 

Well, I can’t tell. 

Well, in round numbers? 

I I could not tell, Mr. Swift. 

Were they in arrears more than to the amount of $400,000? — 

A. Well, I guess they were at the market price, on the decline— 
a good deal more. 

_Q. Well, take the market price as it stood on the morning of the 
15th, when they left the $400,000. Did the $400,000 make good what 
they owed to you over and above the 70 cents a bushel ? 

A. Well, it would depend upon the price. That would not 
scarcely at the lowest market price that there was that day—it 
— not; but those are matters of arithmetic I cannot stop to 
make. f 

Q. What I want to know is whether the $400,000 was left with 
you on account of the indebtedness of Wilshire, Eckert & Co. to you 
for wheat that had already been purchased. 

A. Well, they was to have put up 200 or 250 thousand the day 
before by deposit, but they did not do it. I understood by tele- 
graph that afternoon that the money would be coming up, and 
finally this $600,000 came up, of which we only got $400,000, and 
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which did not turn out to be the money, as I understood; but I 
don’t exactly know what you want. 

Q. You understood on the 14th, by telegram, you say, that the 
— wee coming up? 

derstood on he 13th that it was to be—that they would 

deposit as soon us he got back to Cincinnati early in the 

255 morning—would deposit 200 or 250; I forget what, but the 

letters and telegrams will show it. I think it was 200 or 250 
thousand, and in the telegrams—— 

Q. Never mind ds to that; I am asking vou now about the 14th. 
You say you understood that checks or money was coming up? 

A. Well, there were a many telegrams, and I think finally 
they said the money would come up that night. 

Q. How much money? . 

A. Well, I forget now what it was. I don’t know what, but I un- 
derstood some; I heard from somebody that they would have 
$600,000 here the next day. 

Q. You got the idea that that $600,000 was all to be for C. J. Ker- 
shaw & Company, did you? 

A. Yes, sir. 

Q. So that when you went to the bank on the morning of the 15th 
of June you went with that idea? 

A. Yes, sir. 
aa That $600,000 was to be had for the use of C. J. Kershaw 

Co.? 

A. Yes, sir. 

Q. Mr. Eggleston was present during that interview at the bank 
on the morning of the 15th of June, wasn’t he? 

A. I think he was. 

Q. Now, did Mr. Wilshire say anything about that money being 
placed by the American Exchange Bank to the credit of C. J. Ker- 
shaw & Co. and Irwin, Green & Co. pro rata according to the amount 
of wheat they held? 

A. No, sir. 

Q. No talk of that kind, was there? 

A. I didn’t hear any talk of the kind ; still there may have been, 
* I did not hear it. 

7 You were there until after the funds were produced? 

. I got away as quick as I could, because I was pretty excited, 
“a as soon as the funds were produced 

Q. I understand from your testimony—— 

Mr. KittrepeGe: Let him finish his answer. 

A. And as soon as the funds were produced, and they 
256 were being agreed upon and divided around, I left. That is 
what I wanted to state. I did not stop. Somme little details 

done by Mr. Dewar afterwards, but I went purposely to 

Q. (Interrupting.) There was not anything said by Mr. Wilshire 
about the American Exchange agreeing to protect the wheat deal, 
was there? 

A Oh, no; not the wheat deal. It was to protect us—C. J. Ker- 
shaw & Company. 
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Q. To the extent of the funds that were brought up and depos- 
ited ? 

A. Well, I understood it to be the—they asked me how much it 
would take to carry me through. I wanted the whole $600,000, but 
I figured up closely and I thought $400,000 would carry us through, 
and I think they divided it up on that rate afterwards. 

Q. You say you figured up? 

A. Yes, sir; I mentally calculated. 

Q. Were there any figures made on paper? 

A. No; I didn’t make any. I don’t remember of getting any fig- 
ures on paper. 

Q. Were there any made by anybody else? 

A. Well, I don’t know whether there was or not; I can’t tell. 

Q. Were there any made by anybody else that you saw? 

A. Well, I don’t recollect seeing anybody make any. Of course, 
there might have been, but I didn’t see it. | 

Q. Don’t you remember that the cashier, Mr. A. L. Dewar, figured 
up the state of your account—the value of the collateral that was 
held by the bank—and showed to you the condition of your account 
with the bank before you stated how much you would need to carry 
you through the deal? 

A. No, sir; Ididn’t pay no attention to it. He may have done it, 
but I didn’t pay no attention to it. It had nothing to do with our 
— account that I was figuring—what would take us through 
that day. 

Q. Was it a fact that your checks had been thrown out on the 
day before? 

A. I understood it was, but I don’t know it only by hearsay that 
a check had been thrown out for some storage. I heard afterwards 
that there was a check thrown out for some wheat of Mr. Weare’s. I 

don’t know it of my own knowledge. 
257 Q. Didn’t you know on the morning of the 15th of June 


that the checks that went through the bank clearing-house. 


on the 14th of June were thrown out by the American Exchange? 

A. I knew afterwards, but not that day. 

. Didn't know it on the morning on the 15th at all? 

A. On the 15th; no. I knew there had been one check thrown 
out the day before for storage when it went to be certified. 

Q. That is all * knew about it, was it? 

A. That is all I knew about it, except Mr. Weare came to me that 
morning, I think, or it may have been late in the afternoon of the 
14th, and I told him if there was any immediate business I would 
get his check certified. 

Q. Mr. Weare told you so? 

A. I said so. Whether it was that morning or late on the 14th I 
can’t tell just now, but I didn’t know about any checks being thrown 
out. 

Q. You say storage checks had been thrown out? 

A. I understood storage checks had been thrown out. 

. Those were the checks that Mr. A. L. Dewar, cashier, agreed on 

the morning of the 15th to certify? 
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A. To certify, to send around those. He said he would send out 
and get them and certify them. 

Q. You asked that these storage checks be paid, because if they 
were not paid the stuff would be stopped in transit? 

A. Ves, Bir. 

Q. You assigned that as the reason for the immediate payment of 
the storage checks? 

A. Yes, sir; also we wanted to get our credit established. 

Q. Before you left the bank you said to Mr. A. L. Dewar, “I want 
you now to pay those storage checks right away ; otherwise the wheat 
will be stopped in transit ?” 

A. Well, I may have said that. 

Q. Those storage checks represented storage charges for wheat 
that had come out of the elevator and was in transit, didn’t they ? 

A. Yes, sir. 

Q. Did you go yourself with Mr. Wilshire to the American Ex- 
change? 

A. Well, I think I did. 
258 Q. On the morning of the 15th ? 
A. Yes, sir. 

Q. You went with him from the Hotel Richelieu ? 

A. I think I did. 

Q. Then you were with him substantially all the time from the 
time of his arrival 

A. Yes, sir. | 

Q. (Continued.) On the train until after the interview took place? 

A. Yes, sir. 

Q. I understand that the only condition on which Mr. Wilshire 
stated to you or in your presence in reference to the leaving of this 
money was that if on figuring up you found that what was left would 
carry you through the day, that was to be left ? 

A. I don’t — that question. ‘ 

Q. I understand that you say Mr. Wilshire stated in the horse 
car and then stated again in the bank that he brought up $600,000, 
which was to be left if everything was satisfactory, and that what 
he meant by everything being satisfactory was that this money was 
enough to carry you through the day; is that correct? 

A. That is it. He also said if they carried us through the day 
how would we get along? I said if we got through that day we 
would be all right. | 

Q. It was your opinion that day was the crisis day, and if the mar- 
ket reacted you would then be safe, and that would be the end of 
the panic? 

A. That is it—that would restore—that $600,000 would restore 
the market. 

Q. And that was your opinion ? 

A. Yes, sir. 

Q. That that $600,000 would be sufficient to cause the market to 
' react ? 

A. Yes, sir. 
Q. And that would be the end of the panic? 
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A. Yes, sir. ’ 

Q. And that, as you understood it from all that Mr. Wilshire 
said, was the only condition in connection with the leaving of the 
money, wasn’t it? 

A. That is the way I understood it. 

Q. That is all I ask. 

A. He said that he had the money, but it was in a third 
259 party's hands, and that it was not to be left until he could 
0 — satisfied that we could be carried through. 
. Yo 


u said he was satisfied at the bank. Now, as I understand, 


that satisfaction to you and to him came from your stating that 
$400,000 would be enough to carry you through the day. 

A. Well, this talk about the $400,000 was with Mr. Dewar and I 
a good deal, and we figured up, and all the men asked me what I 
thought. I said I thought that $400,000 would carry us through. 

Q. Isn’t it a fact, Mr. Kershaw, that you and Hamilton Dewar 
and Wilshire and Mr. Irwin being present, and the $600,000 bein 
there to be divided, you came to the conclusion that $400,000 woul 
be enough to carry you through the day, and so $200,000 went to 
Irwin; is that about it? 

A. That is about it. 

Q. Did you or Mr. Hamilton Dewar, your partner, state that you 
thought you would only need $68,000 to go through the board of 
trade clearing-house that day? 

A. I did not state it. 

Q. You don’t know whether you stated it or vot? 

A. No, I did not state it because I didn’t know what it would be; 
that none of us could tell what it would be. 

. You were estimating it, weren’t you? 

A. Well, it would be more than that, I think; but still I don’t 
know as I estimated it. , 

Q. You made an estimate there that morning ? 

A. Yes, sir. | 

Q. And it was necessary to make estimutes before Mr. Wilshire 
would leave the money or how much you needed to use that day, 
wasn’t it? 

A. Yessir. He—— 

Q. Well, now—— 


Mr. KITTREDGE : Let him finish it. 


A. I don’t know exactly what he made up his mind was satis- 
factory, only I knew it resulted finally in his tnt it. 
Q. As to the figures, it was necessary to figure up there men- 
tally or on paper what you would need to meet your 
260 drafts through the board of trade clearing-house, and what 
you might be called on for margins, wasn’t it? These were 
two elements entering into the figures you made? 
A. Yes; pretty important elements in so much wheat. 


. Don’t you remember that either you or your partner, Mr. 


Hamilton Dewar, figured up and stated that, as near as you could 


12 


* 


Vv 


1 dowding 23 . Nell 


Pee ee 4 nn S oe i. 4 * * 


AMERICAN EXCHANGE NATIONAL BANK OF CHICAGO, ILL. 183 


then estimate, — would need $68,000 to go through the board of 


trade clearing-house and $150,000 for margins? 

A. No; I don’t recollect anything of that. 

Q. You don’t? 

A. No. 

Q. Well, it is a fact, isn’t it, Mr. Kershaw, that your firm could 
not be sustained through the 15th of June unless the checks which 
you had drawn upon the 14th, and which were unpaid, should be 
paid, as well as new checks you should draw on the 15th; isn’t that 
true? 

A. Oh, those check would have to be paid, of course. 

Q. But in making your figures you did not at the time know that 
anything had been thrown out except the storage checks? 

A. I did not know of anything except the storage checks, and I 
did not even count that in. 

Q. 2 say you did not count that in? 

A. No 


Q. Although you did not count it in you were very particular to 
urge upon the cashier before you left the bank that he should at 
once pay the storage checks, weren’t you ? 

A. Because if our checks were not paid our credit was gone. 

Q. And that was true of your checks outstanding? 

A. Yes; we could not have a check out and go on. 

Q. Just so. You were the first one to leave? 

A. I was the first one to leave. 

Q. At that interview ? 

A. Yes, sir. | 

Q. And had the division of the money been completed really 
when you left? 

A. I think it had been. 

Q. Are you positive about that, Mr. Kershaw? 

A. Yes, sir; I am pretty—I think I am pretty positive; but I got 
the idea that somehow or other the $200,000 would still come to us, 
and if it was a pinch would be available in some way, I don’t know 

— how. 
261 Q. If you did not leave until after the division had been 
completed, how did you get any such idea as that? 

A. Well, Irwin was carrying a good deal of wheat for us—Irwin, 
Green & Company. 

Q. Now, isn’t this the fact—let me refresh your recollectiou— 
didn’t you leave before the division had been made and when you 
found, after having left, that Irwin, Green & Company had received 
$200,000 of the $600,000 didn’t vou go back and ask Mr. Dewar, 
the cashier, to endeavor to persuade Irwin, Green & Co. to let you 
have the benefit of the $200,0007 

A. I don’t recollect. I know I tried to get the $200,000, and I 
thought we ought to have had it, but I can’t recollect just exactly 
what time I came for that $200,000. 

. There was something of that kind? 

A. I know I wanted to get the $200,000, but it was left in such a 
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way that I thought if it was requested it would be forthcoming, but 
I was so delighted to get the—— ; : 

Q. (Interrupting.) The fact is, as you come to think of it, Mr. 
Kershaw, is it not, that you did leave in haste and before the divis- 
ion of the money was actually consummated ? 

A. I think the question of the 400 and 200 had been arrived at ; 
but Mr. Irwin and Mr. Dewar said 

Q. (Interrupting.) You think it had? 

A. Yes, sir. 


Q. Then you say that Mr. Irwin and Mr. Dewar said, Go off and 


tell the folks you are going along?” 

A. Yes, sir; and “ give your checks.” 

Q. Why was it necessary to tell folks you were going along? 

A. Because the market had come down so much there was a great 
deal of talk about whether we would be able to go on. 

Q. Isn’t it a fact that the talk about you not being able to go on 
grew out of the fact that your checks had been thrown out the day 
before ? 

A. Well, it is a fact those were known petty well. 

Q. Then if you yourself did not know at this early hour of 

262 the morning of the 15th of June that any checks of yours 

had been thrown out, except the storage checks, other people 

on the board of trade knew it, did they not, and feared you would 
not be able to go on? 

A. Well, I don’t know. I can’t tell what they knew. 

Q. Well, if they didn’t know your checks had been thrown out 
why should you hurry off to tell folks you were going on? 

A. Rosenfeld had failed the day before, and there was a great 
deal of fear, and I presume they thought the same thing would hap- 
pen to us. 

Q. Now, when you said “if you could be carried along,” which 
you did say in one answer to your direct examination, you meant 
carried along through that day by the $400,000, didn’t you ? 

A. Yes, sir. 

Q. What, if anything, did Mr. Wilshire say in reference to fur- 
nishing more money; what did he say at any time during the 15th ? 
A. Well, he said if you got through—if you get through that day 
all right, the money we will furnish—we will get the money to you 
and there will be no danger. 

Q. That is, if you could get through that day ? 

A. Yes, sir. ! 

Q. That he or his principals would be able to furnish all the 
money you needed ? 

A. To carry us along; to furnish more. : 

Q. Did he say anything about any specific sum he would furnish 
the next day? : 

A. No. 

Q. Don’t you remember he said he was going to Cleveland that 
night and would raise $150,000 for you? 

A. Well, he may have done so. I don’t recollect. 
Q. Don’t you remember about that ? 
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A. I don’t recollect about that. 

Q. All you remember is that he stated if you could get through 
that day there would be no trouble about getting you all the money 
you wanted? 

A. That is it. 

Q. Did you, upon the night of the 15th of June, relying upon 

those statements or any statements of Mr. Wilshire, cause 
263 any announcement to be made from the board of trade 
—— here about your going on? 

A. There was one made early in the morning. 

Q. Of the 15th? 

A. Of the 15th; yes, sir. 

Q. Wasn’t it early in the morning of the 16th? 

A. No, sir; the 15th. 

Q. The 15th? 

A. I think there was one immediately after this agreement was— 
this talk and conversation was had in the bank: 

Q. Then the means you took to let the folks know you were going 
on, when you left the bank on the morning of the 15th of June, was 
to have a public announcement made on the board of trade? 

A. Yes, sir. 

Q. From the gallery ? 

A. Yes, sir. 

. A nd at what time did the board of trade open—half past 
nine! 

A. Half past nine. It was made, I think, soon aſter. I think it 
was made before ten o block. ! 

Q. Made before ten o'clock ? 

A. Yes, sir. | 

Q. Didn’t you subsequently, either upon the night of the 15th of 
June or some time upon the 16th, cause some other announcement 
to be made from that gullery ? 

A. I think there was. 

Q. When was that? 

A. 1 think it was made on that day, after our clearing-house bal- 
ance was not paid. 

Q. What was that announcement? 

A. Well, I think it was that negotiations were pending that would 
enable us to meet our obligations; something to that effect. A copy 
can be got, but that is my recollection now. 

Q. It was drafted in writing, was it? 

A. I think it was. 

Q. Well, was your announcement based upon this statementlof Mr. 
Wilshire, to which you have alluded, that they were going to furnish 
you more money? 

A. Yes; I understood Mr. Wilshire went off that night with a view 
to making arrangements to se if this wheat could not be carried 
along and protected ; and there was considerable telegraphic corre- 
spondence for the balance of the week with a view to raising 
money. 
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264 Q. And that telegraphic correspondence held out the hope 
to you that Mr. Wilshire would raise inore money, didn’t it? 


(Counsel for defendant here entered a special objection to the con- 
tents of the telegrams.) 


A. Yes, sir. 

Q. Mr. Kershaw, did you know any principal except Wilshire or 
Wilshire, Eckert & Co. in these purchases of wheat? 

A. You mean for Wilshire, Eckert & Company ? 

Q. Yes, sir. 

A. No, sir. 

Q. Had you made any effort to ascertain what principal there 
was, if any, behind Wilshire or Wilshire, Eckert & bo? 

A. Yes, sir. 

Q. Won’t you state what efforts you had made in that direction 
and what the result was? 

A. I went down to Cincinnati and asked Wilshire who his prin- 
cipal was. He said he could not tell me. I then asked him—I had 
heard Harper mentioned—if it was Harper. He said it was not. 

Q. That is, E. L. Harper? 

A. I don’t know what his initials are. 

Q. The man who was then vice-president of the Fidelity National 
Bank of Cincinnati? 

A. Yes, sir. I didn’t know Harper, and I thought I would ask 
that question. I had previously asked Mr. McHenry if he knew 
who Wilshire was buying for. He said he understood they were 
very good people. I asked him if he thought it was Harper. He 
said no; that he had reason to believe it was not Harper. 

. What McHenry do you mean—Billy McHenry? 

A. Yes; William E. McHenry. c 

Q. The one now acting as assistant to the receiver, P. B. Weare? 

A. Yes, sir. , 

Q. Did you more than once make this inquiry—that is, more than 
once endeavor to find out who the principal was? 

A. Yes, sir; I asked once or twice. I asked every time I had a 
chance. 

Q. Did you get any information at all? 

A. No é 


265 Q. Had you any suspicion or was there any intimation or 
notice to — of any kind that either Mr. Harper or the Fi- 

delity National Bank had any interest whatever in these purchases ? 
A. Not a particle. 


Redirect examination by Mr. K1ttRepGE: 


. Mr. Hamilton Dewar, your partner, was the brother of Mr- 
Dewar, the cashier of the American Exchange Bank ? 

A. Yes, sir. 

Q. Was he not? 

A. I believe so. 

Q. Did you keep your entire account during these transactions 
with the American Exchange Bank ? 
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A. Yes, sir. 

Q. Your account was overdrawn something over $300,000 on the 
night of the 13th of June, wasn’t it? | 

A. I don’t know, sir; maybe. 

Q. And was considerably more overdrawn on the night of the 
14th, wasn’t it? : 

A. Well, we were shipping wheat. I can’t tell. Quite likely it 
— — were shipping wheat—shipping hundreds of thousands of 

ushels. 

Q. How long have you been keeping your business in the bank ? 

A. Kept it ever since the firm started. 3 

Q. Well, when was that? 

A. That was in October or November. I think the first of No- 
vem ber. | 
Q. Of what year? 
A. 1886 


Q. You had talked — business over from time to time with the 
officers of the bank — the condition of the account during those tran- 
sactions—hadn’t you? 

A. Yes, sir. 

Q. And what you were doing and who you were doing it for? 

A. Well, I think I told them when they asked me. 

Q. Had you any conversation with them as to who was the prin- 
cipal of Mr. Wilshire—I mean with Mr. Dewar, the cashier, or any 
of the people in the bank ? 

A. I don’t know. They may have asked me. I told them 

I didn’t know, probably. I don’t know whether I did or 
266 not. They were looking at the margin checks more than 
anything else. 

Q. Who was looking at margins? 

A. The bank. 

Q. Well, margins on what? 

A. On the wheat we borrowed money on. 

Q. You were borrowing money on what? 

A. We were borrowing money on wheat. 

Q. Of the American Exchange Bank? 

A. Yes,sir. They generally take pretty good care to get good 
margins. 

Q. You said Irwin, Green & Company were carrying a good deal 
of wheat for you? : 

A. Well, they were carrying a good deal ; yes, sir. 

Q. About how much at that time? 

A. Well, I can’t tell; the books show. I don’t know why I was 
asked this question, because the books will show it. Might be half 
a million, might be 600,000, and might be 300,000. I can’t tell. 

Q. You spoke of having asked Mr. Wilshire at one time in Cin- 
cinnati if his 7 was Harper. When was that —how long 
prior to the 15th of June? , 

A. Oh, might be a month; might be two months. I was down 
there two or three times. I think it came up every time I was there. 
I asked him about his principal, I think, every time I was there. 
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Q. I forgot to ask you when you first learned that Mr. Hoyt was 
acting for the same principals. 

A. Well, I think the first time I knew about it was on Decoration 
Day, whenever Decoration was. I think Mr. Hoyt was up here 
Decoration Day. 

Q. The 30th of May that is. 

A. Yes, sir. I had sort of an understanding—I got, I don’t 
know why, I had a sort of a suspicion, but the first time I knew 
they were buying for the same people—they both knew I was buy- 


ing for both, but up to that time I didn’t think either knew I was. 


buying for both. 
Q. On the 30th of May you had learned, you and Mr. a 
267 had both learned, you were representingsthe same principal? 
A. No; I didn’t know it was the same principal. They 
were both cognizant that I was actually operating for both. 

Q. You were operating for both Wilshire and Hoyt? 

A. Yes, sir. I think we were the only brokers that did operate 
for both. I think Rosenfeld only operated for Wilshire,and Irwin, 
Green only for Hoyt, but it seems we were operating for both; but 
I think on the 30th of May Hoyt knew that we were operating for 
Wilshire, and I think that he gave me—I think that he gave me a 
draft or something. 

Q. Wasn’t Mr. Hoyt’s account with you transferred to Wilshire’s 
account about that time? ; 

A. A portion of it was; but finally he gave me all the—he gave 
Wilshire a draft on us for balance to his credit. 3 

Q. You were refusing to pay Hoyt his balance, insisting that it 
should be credited to Wilshire? 

A. That is what brought it out. 

Q. On the 30th of May? 

A. On the 30th of May. 

Q. In those conversations with the officers of the bank do you re- 
member having spoken to them about that when they were carry- 
ing this large amount of money for you? 

A. I might have done so, but it is not impressed upon my mind 
enough to state. } 


Recross-examination by Mr. Swirr: 


Q. You say your account may have been overdrawn because you 
were shipping wheat? 
A. Yes, sir. 
Q. I think that needs a little explanation. You mean that first 
you borrowed money from the bank against wheat as collateral ? 
A. Yes, sir. 
Q. Then you took out that wheat and shipped it? 
A. Yes, sir. : 
Q. While you had it out, shipping it, your account would, of 
course, be overdrawn, wouldu't it? 
A. It might be overdrawn and they had the wheat on 
268 hand; but I went and got this collateral and shipped it for 
them on the condition I had given the draft. | 


' 
* ae 


983 2 


F Is ta etapa oe 


AMERICAN EXCHANGE NATIONAL BANK OF CHICAGO, Int. 191 


: Q. — you had the wheat out for shipping purposes that col- 
atera 

A. (Interrupting.) Was theirs. 

Q. Was theirs, but in your hands? 

A. Yes, sir. . | 

Q. Was not in the bank, but still it was really their collateral ? 

A. Yes; I think we gave a trust receipt. It was just as much 
their shipment as though they had it in the bank. 

Q. Mr. Kittredge asked if you talked with the officers of the bank 
about your account. When you talked in the bank about your ac- 
count with whom did you talk ? 

A. Well, I talked with Dewar and I talked with Mr. Dewey, and 
may have talked with the teller; but I didn’t go around there on 
any—lI very seldom went down except on something important. 

Q. It was with Mr. Dewey and Mr. Dewar, and chiefly with Mr. 
Dewar, the cashier, wasn’t it? 

A. Yes, sir; and a great deal with Mr. Dewey 

Q. You said that upon the 30th of May you thought Mr. Hoyt 
learned that you were buying for both Hoyt and Wilshire? | 

A. Yes, sir. 

Q. Was it not upon Sunday, the 12th of June, that Hoyt trans- 
ferred the balance standing to his credit to the account of Wilshire, 
Eckert & Company ? 

A. Well, I don’t know as it was Sunday. It may have been on 
the Saturday—may have been on the Monday; but there had been 
transfers before that. : 

Q. There had been ? 

A. Yes; I think $150,000; I don’t know but more; but I think 
it was about the 30th day of May. 


Re-redirect examination by Mr. KitrrREDGE: 


Q. Aside from the indebtedness to the bank for which they had 
collateral, your account was overdrawn on the 13th some three hun- 
dred thousand dollars and upwards, wasn’t it? 
269 A. It was not overdrawn, except they had good margins 
and good collateral. 
Q. Are you sure they had collateral for your entire account on 
the 13th and 14th of June? 
A. Yes, sir. 
Q. What did it consist of? 
A. Consisted of wheat being shipped or shipped or receipts. 
Q. Collateral for the whole amount of the indebtedness ? 
A. Yes, sir; I considered it in good condition. 
Q. Did the same collateral remain there on the 15th ? 
A. Some were shipped, I think. I think I gave them some drafts 
on the 15th. 
Q. If it was shipped they still got bills of lading for it? 
A. Yes, sir. 
Q. The collateral they held was not diminished any on the 13th, 
14th, and 15th? 
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A. No; not diminished ; I didn’t take any wheat from them. 

Q. Now, I forgot to ask you before a question, and that is whether 
or no, when you commenced these transactions for the Cincinnati 
parties, you applied to the American Exchange Bank to guarantee 
you your responsibility. 

A. Well, I did one time try to see if I could not get some arrange- 
ment made by which any margins deposited—that is, would be 
guaranteed. 

Q. By whom? 

A. By the American Exchange Bank. 

Q. State to whom you applied for that. 

A. Well, I asked, I think, Mr. Dewey and Mr. Dewar. 

Q. How early did you make that application to them in these 
transactions ? 

A. Well, it was pretty early or when the margins got to be in 
large volume. I particularly did that because, as we hadn’t a large 
capital, I wanted them to feel safe. : 

. What explanation did you make of your motive aud what you 
wanted to the American Exchange Bank ? ) 

A. Because I was getting very large margins, as I thought, from 
the — people, and it was to be put in the Fidelity 

nk. : 
270 Q. You asked the American Exchange Bank. What ex- 
planation did you make to them about it? 

A. I explained them. I didn’t know but what these people were 
afraid to put large sums of money in our hands, and tried to get it 
in some way, so it would be guaranteed; but they said it was im- 
practicable. 

Q. Who said it was impracticable ? 

A. Mr. Dewey. 

Q. How early was that in the history of these transactions ? 

A. Well, I can’t tell. I could not tell. I think I have something 
that would refer to it, but I cannot. I think it was in May; might 
have been in April. 

Q. You have spoken about the contract you had with Wilshire, 
Eckert & Co. What understanding, if any, was there with them at 
the beginning of these transactions, or about the beginning of these 
transactions, as to the amount of money that would be required for 
the contemplated business from you ? 

A. Well, I didn’t see him the first, for I was away when the first 
transaction was made. I think I was in New York. 

Q. Well, still did you have any understanding with them at any 
time about the amount of money you were wanted to be able to 
raise for—— | 

A. er yre Oh, yes, on the cash wheat; yes, sir. I think, 
yes, W6had on the 2lst of June. They was to furnish all the money; 
we was to borrow money on the basis of seventy cents, and they 
were to furnish the balance. 

Q. But when you began these transactions first, when this guar- 
anty was a subject of consideration, was a statement of the amount 
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that you would be called upon to advance at the rate of seventy 
cents per bushel made? 

A. I don’t think there was any guaranty talked about with Wil- 
shire, Eckert & Co. I don’t think there was any guaranty with 
Wilshire, Eckert & Co. at all. I don’t think it wes ever talked 
about. 

Q. Leave the “guaranty ” out of my question. Then, at the time 

you commenced to deal for Wilshire, Eckert & Co., was there 
271 any discussion as to the amount of money you wanted to 

raise or would be expected to raise for the contemplated 
transactions to enable you to advance seventy cents a bushel 

A. — do you refer to options or cash wheat? 

t 


A. Well, when we first commenced to buy options I think the 
understanding was they was to pay five cents a bushel margin, but, 
as the transaction got to be larger, we insisted upon more, and when 
the wheat came to be delivered, say it was delivered on the Ist of 
May, or whenever it was delivered, the understanding was we were 
to borrow money or they were to furnish all the margin required. 

Q. You do not observe my question. 

A. Well. 

Q. And that is whether there was any discussion between you 
and them as to the amount of money it would take or you would 
be called upon to raise to put up seventy cents a bushel. 

A. Well, I told them, I know one time—I think I told Mr. Wil- 
shire and I think I told Mr. Hoyt, both—they would have to be eo 
they could put their bands on a million or two million dollars 
whenever ready; that would have to be ready. 

Q. That was for their margin? 

A. Yes, sir. 

Q. You were to provide seventy cents a bushel ? 

A. Yes, sir. . 

Q. Was there any talk about how much that would call upon you 
to make provision for? 

A. I think there were letters that went back and forth. 

Q. Well, what was the amount? 

A. I can’t tell that; these are pretty large figures to think of. 
The letters are in the hands of the receiver. There was a very 
voluminous correspondence carried on. I carried it on myself. 

Q. Now, about Hoyt. At the same time of this guaranty you . 
think what you were to pay for him—a guaranty was talked of 

A. I think it was. 

Q. Do you remember the amount that he wanted you to make 

provisions for to borrow in the transactions for him? 
2711 A. It was for options mostly, I think. I had never made 
anv practice of borrowing cash wheat. 

Q. Was not the proposition, irrespective of whether it was options or 
cash wheat, that you should make an arrangement to provide ten 
millions of dollars for Hoyt’s transactions at the beginning? 

A. I don’t know. I guess not. I don’t recollect anything about 


that. | 
25—1110 
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Q. Isn’t that a matter of correspondence, too? 

A. There is the correspondence all in existence, but I never —— 

Q. See if you cannot give us an idea of how much it was at the 
time you were talking about this guaranty that it was contemplated 
you would be called upon to raise. 

A. You are referring to Hoyt now? 

Q. Yes; to Hoyt, at this moment. 

A. I think you will have to limit that to option trades. I think 
there was no provision at any time made for cash wheat for Hoyt. 

Q. Well, on the option trade? | 


A. On the option trade there was a question. It was a very sore © 


int. 

Q. When the June options matured, say, or in reference to when 
the June options matured, were you to take them in and they would 
become cash wheat ? 

A. Yes; take in and pay for. 

Q. Was there any discussion about how much money you were 
expected to raise for that pur ? 

A. I was instructed by Wilshire, Eckert & Co. to borrow all the 
money I could. ! 

Q. Was there any amount talked of as representing what would 
be required ? 

A. Well, they knew what wheat was coming in, and I was to bor- 
row so as to take care of what wheat came in. 

Q. Well, what was the discussion of this deal, or whatever you 
‘choose to call it—if you don’t like to call it a deal—what was the 
discussion, if any, as to the extent of capital it would require, money 
it would require ? ä 

A. He stated they had quantities of money; they had all the 

money we wanted. 
272 Q. What was the statement as to what was required here; 
5 what were you to be prepared to be able to borrow or fur- 
nis 


A. Well, we were to borrow all we could, and I thought I would 

— to take care of pretty nearly all the wheat that came in 
ere. 

Q. That means how much when you say pretty nearly all that 
came here? 
_ A. Idon’t know. I could not tell what the Northwest would bring 
in. 

Q. Wasn’t it talked about how much it was likely to be? 

A. No; very little talk about it. They didn’t talk any; never 
gave me any idea of the prices that they wanted to sell at. 

Q. Were you directed and requested to be able to provide for 
taking all that came in? ä 

A. Ves; told me to borrow all the money I could get, and if I 
could not borrow it they would furnish it. 

Q. And this direction to you was given without reference to your 
taking charge of all the wheat which would come in and being able 
to take charge of all that was coming in here at this time? 
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A. Yes, sir; and they also told me I could ship a million or two 
bushels of wheat whenever I saw fit. 

Q. When was it they told you that? 

A. Well, I think it was some time early in June. 

Q. I want to know if you did not get a letter from them about 
the 28th of May with reference to your being prepared to borrow 
some indicated some of money, perhaps eight or ten or twelve mil- 
lions of dollars, for these transactions. 

A. Well, I can’t recollect every day. It is hard for me to recol- 
lect our letters, but I should say no; they instructed me to borrow 
all the money I could to carry the wheat. 

Q. That was being borrowed in Chicago? 

A. Yes, sir. 

Q. These transactions were a subject of a good deal of notoriety 
in Chicago, weren’t they, and of a good deal of public discussion, 
do you remember? 

A. Yes, sir. : 
273 Q. A good deal of excitement about them ? 
A. There was sometimes. 

Q. — say you have been here on the board of trade ſor 53 
years 

A. No; 1853, I came here. 

Q. I mean since the year 1853. That is right. 


Mr. Swirt: He didn’t say so. 


Q. Let him give the figures again. 

A. I say I kave been conversant with the trade since 1853. I 
came here in 1853. 

Q. During that experience do you remember any attempt to ma- 
nipulate this market by any combination of parties of a magnitude 
equal to this? | 
— Why, this was not manipulated. I don’t call this manipu- 

ated. 

Well, [am perhaps using a word that you may not perhaps —. 


What I want to get at is—if you, during your experience with this 


market, have known of any parties undertaking to buy wheat for a 
period such as was covered by these transactions of the magnitude 
of these transactions? 

A. I think there have been transactions as large as that, but I 
don’t think there was ever so much cash wheat here. I have heard 
of options probably as large. 3 

Q. Never as much cash wheat in your experience in this market 
as was held at that time? 

A. No, sir. 

. What proportion of all the cash’ wheat in Chicago did C. J. 
Kershaw & Co., and Irwin, Green & Co., and Rosenfeld & Co. hold 
at this time, in June? 

A. They held a large portion of it; I guess pretty—held a large 
portion of it. 

. Pretty nearly what? “A large portion is not quite definite 
enough.” 
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A. Well, I should think they held three-fourths of the cash wheat ; 
probably more. 3 

Q. Who has these letters you refer to that will indicate what 
the——? 

A. (Interrupting.) I guess the receiver has got them. 

Q. Let me finish my question. (Continuing.) Indicate what the 
preparations were that were made for those transactions cr were 
proposed to be made? 

A. The receiver has got them. 
274 Q. You mean vour receiver? 

A. Yes, sir; I passed everything over to him and never 
seen them since. 


DAVID ARMSTRONG, RECEIVER, &C., vn. 


Re-recross-examination by Mr. Swirr: 


Q. The wheat that vou were to take care of was the cash wheat, 
wasn’t it? : 

A. Well, take care of what wheat came in. Yes; cash wheat was 
what came in on options. 

Q. Yes, sir. 

A. Yes, sir. 

But the wheat you were to take care of was cash wheat? 

A. Well, options, too. 

Q. What? 

A. Well, options, too, when they came in, I presume. 
— the options came in they turned into cash wheat, didn't 
the 

A Yes, sir; when they came to me. 

Q. The minute an option was delivered and you had to take care 
of it, then it was cash wheat? 

A. Yes, sir. Sometimes I don’t understand exactly what you 
want. 

Q. Well, it is because I am ignorant of these terms that you do 
not understand me. 

A. Not ignorance, but we are apt to 

Q. You were to take care of it to the extent of seventy cents a 
bushel yourself, and beyond that they were to take care of it? 

A. Yes, sir. | 

Q. You did ship large quantities of wheat for export and Eastern 
consumption, didn’t you? 

A. Yes, sir; I shipped it on account of these parties. 

Q. On account of these parties? | 

A. Yes, sir. 

Q. And under their orders? 

A. Yes, sir. 

Q. You were acting under their orders as a seller of wheat as 
well as a buyer, weren’t you? 

A. Yes, sir. 

Q. You did sell here at one time in one day, on the orders of these 
very parties, up to three and a half million bushels, didn’t you? 
A. That was for Hoyt. 
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Q. Yes, but on the order of Mr. Hoyt? 

A: Yes, sir. 

Q. You did at one time sell that quantity? 

A. Yes, sir; I don’t remember if it was in one day. It was 
275 within two days. We had an order at one time to sell up to 
five millions, I think. 

Q. You received that from Hoyt at one time? 

A. I think—I can’t tell. It was one message, but I think it was 
within 24 hours. 

Q. Orders to sell five million bushels ? 

A. Yes, sir; and I think it comprised all he had. I think it sold 
him out; sold pretty near all he had. 

Q. Sold for Hoyt, was it? 

A. Yes, sir; it may have been 

Q. Who bought that ? 

A. I sold it on the market. I offered it on the open market, but 
it turned out a large portion went to Rosenfeld. 

Q. So this very Rosenfeld whom you said you understood to be 
buying for 
A. Cantinded ey Wilshire. 
Q. (Continued.) Wilshire, Eckert & Co.? 

A. Yes, sir. 

1 Continued.) Bought this very wheat which you sold? 

Ves, sir. 

Q. Then there was no combination at all between your firm and 
Rosenfeld’s firm ? 

A. Not a particle. I never had any combination with him. 

Q. There was no combination between your firm and Irwin, 
Green & Co.? 

A. No, sir. 

Lou and Rosenfeld and Irwin, Green & Co. were not acting 
together ? 

A. No, sir. 

Q. To accumulate wheat here, were you? 

A. No, sir. 

Q. You never had any such orders from Wilshire, Eckert & Co., 
or Hoyt, did you? 

A. Never. 


Re- re- redirect examination by Mr. K1tTREDGE: 


Q. But you understood that Irwin, Green & Co. required here 

two hundred thousand dollars on the 15th of June, after this six 
hundred thousand dollars came, and that they had been 

276 buying wheat for Hoyt or Wilshire, Eckert & Co., didn't 
ou? 

A. Well, I understood—I know they had been buying for Hoyt, 
but I understood they did not buy any for Wilshire, Eckert & Co. ; 
yes; I think they did not. 3 
* — understood from the start they were purchasing it ſor 

oyt 
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A. From the start? 

Q. Yes, sir. 

A. What do you mean? The start when? 

Q. From the day they began to buy these large quantities. 

A. I didn’t know anything at all what they were doing. It was 
only within a short time previous to this that I knew that. 

C. Explain what you mean by previous to this ”—how long 
previous to the 15th of June? 

A. I can’t tell exactly, but I had no idea when they commenced 
to buy for Hoyt. It was long after—it was after the 30th of May— 
some time after the 30th of May, that, not from any knowledge, I 
— only from inference that Irwin, Green & Co. were buying for 

oyt. 

Q. Well, how early did you begin to buy for Hoyt also? 

A. Well, I believe we bought commencing in February. I can’t 
tell, because I was not here in the middle of February, but I think 
that commenced in February. 

Q. How early did you say you found Irwin, Green & Co. were 
also buying for Hoyt? 

A. I don’t think I knew positively until in June that I could 
put it—locate it—that it was for them. 

Q. Positively ? 

A. Yes, sir. 

Q. Now, as to Rosenfeld, how early did you learn that they were 
or Wilshire, Eckert & Co. or dealing for them ? 

A. Well, it was kind of talked on the floor that they were buy- 
ing for Wilshire, but I had no—until a few days before, I had no 
positive knowledge. 

Q. A few days before you had positive knowledge. How long was 
it prior that it was the talk on the floor of the board of trade that 

Rosenfeld & Co. were buying for Wilshire, Eckert & Co.? 
277 A. Well, I don't know; whether it might have been 

over a week or a month I can’t toll; I don’t pay any attention 
to their business much. 


At this point the further taking of testimony in said cause was 
adjourned until 2 p. m., April 12, 1888. 

Same stipulation regarding signature of this witness Kershaw as 
was made regarding the signature of said witness Eggleston. 


PHILIP A. HOYNE, 
U.. Commissioner. 
(Proper certificate.) 


The taking of testimony was resumed pursuant to adjournment, 
April 12th, 1888, at 2 p. m., as follows: 
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Aucustus W. Greey, having been first duly sworn to testify the 
truth, the whole truth, and nothing but the truth in the cause afore- 
said, did depose and say as follows in answer to interrogatories pro- 
pounded by Mr. K1TTREDGE : 


Direct examination : 


Q. What is your full name? 

A. Augustus W. Green. 

Where do you reside ? 

A. In Chicago. 

Q. What is your business ? 

A. The grain shipping, commission business. 

Q. For how long? 

A. Oh, 15 years perhaps. a 

Q. What was the firm with which you were connected in May 
and June, 1887 ? 

A. Irwin, Green & Co. | 

Q. Were you acquainted with Mr. J. W. Hoyt? 

A. Yes, sir. 2 

Q. You know also Joseph Wilshire? 

A. I know him by sight. , 

Q. I will ask you if your firm were purchasing and carrying 
wheat for J. W. Hoyt in May and June, 1887? 

A. We —— wheat for Hoyt in May and were carrying it 

for him in June. I guess we purchased some also in June. 
278 Q. I should like to have you state the amount of wheat 

you were purchasing for him or carrying for Mr. Hoyt in 
May, 1887? 

A. At the time we ceased buying for Mr. Hoyt, which was on May 
20th, we had about 9,800,000 bushels. 

Q. 9,800,000 bushels ? 

A. Yes, sir; about that. 

Q. State how much you continued to carry through June, up to 
the 14th or 15th of June? “ 

A. On the first day or days of June we sold quite a large quan- 
tity; I think about 2,700,000, as near as I can recollect ; any way, 
enough to reduce our line to 7,090,000 bushels. 

Q. Well? : 

A. So that we were not buying from Mr. Hoyt after May 20th up 
to the time of the coilapse, but selling. 

Q. You continued to carry up to the 15th about the amount you 
had on hand 

A. (Interrupting.) We continued carrying them—we had selling 
orders all the time, but they were limited a little above the market. 

Q. You continued carrying : up to the 14th or 15th of June? 

A. Yes, sir. 

Q. You say you ceased buying on the 20th? 

A. May 20th. 

Q. Was that under orders, or how happened it? 

A. Well, there was perhaps no particular reason, except we felt 
that it was a sufficient quantity for one man. 3 
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Q. You said your firm was Irwin,Green & Co. What is the name 
of the senior member of the firm ? 

A. David W. Irwin. 

Q. Well, what connection had he with the American Exchange 
National Bank at that time? 

A. He was at that time president of that bank. 


Cross-examination by Mr. Swirr: 


Q. You say that from the 20th of May up to the 15th of June you 

had selling orders? 
A. Yes, sir. 

279 Q. But they were limited; in what way limited? 
A. Limited in regard to price. 

Q. In regard to price? 

A. Yes, sir. 

. That is, the price at which you were to sell was a little above 
what the 

A. (Interrupting.) The price was a trifle higher; sometimes an 
eighth of a cent and some times a cent or two. 

Q. Higher than the market price of the day? 

A. Higher than the market price of the day. 

Q. After the 20th of May you say you were sellers? 

A. We were sellers whenever we did anything. 

Q. Was there any agreement between your firm and Mr: Hoyt for 
the purchase of any special quantity of wheat? 

. A. There was not. 

Q. How long had your firm been acting for Mr. Hoyt? 

A. Well, I don’t remember the exact number of years, but for five 
or seven years at least. We had been acting for him even before he 
was in Cincinnati. 

Q. Was there any combination between you and C. J. Kershaw 
& Co. or between you and Rosenfeld & Co. or between you and any- 
body else? ; 

A. Not the slightest. 

Q. To force up the price of wheat in May and June, 1887? 

A. Not the slightest. | 

Q. Had you any other interest in the matter except that of com- 
mission as a broker? 

A. That is all. , 

Q. Were you present at any interview in the American Exchange 
National Bank of this city with Joseph W. Wilshire and J. W. Hoyt 
on the 15th of June? 

A. I was not. 

Q. Were you present at any interview on that day at that bank 
with anybody ? 

A. I was not at the bank at all during the day. 

Q. Do you remember Mr. Irwin’s going over to the bank some 
— — half past eight and half past nine of the morning of 
that day 
A. Ido. I requested him to go over. 
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280 Q. Will you state, if you know, for what purpose he went, 
Mr. Green 

A. As I was on my way down-town in the morning—I came down 
very early on the 15th—and taking the train I met Mr. Hoyt. Mr. 
Hoyt wag coming up from Cincinnati and unexpectedly I met 
him there. 

Q. You came down on the train? 

A. I came down-town on the same train that Mr. Hoyt did, and he 
said that he would have the money for me. The parties were to 
bring it up to the American Exchange Bank; he would go over 
there and get it and bring it over to our office. 

Q. Had you received any word from Mr. Hoyt before that time 
so that you knew what he referred to? : 

A. Yes, sir; on the afternoon of the 14th he stated that the money 
would be sent up the next day or sent up that night, rather; be 
ready for the next day. c 
Re Now, to come back, for what purpose did Mr. Irwin go to the 

nk? 7 

A. He went there at my request to get the money which Mr. Hoyt 
had promised us. g 

Q. And which Mr. Hoyt had that morning informed you would 
be at the bank ? 

A. Yes, sir. 

Q. Was the amount mentioned, Mr. Green? 

A. I believe he stated it was $200,000. In fact, we had asked him 
for that, and it was understood that we should have that amount. 


Redirect examination by Mr. KitrrepceE: 


Q. I forgot to ask you in chief whether, when you commenced 
these transactions which were going on in May and culminated in 
June, Mr. Hoyt made an arrangement with your firm as to the 
amount of money that he wanted you to provide for the transactions 
he completed. 

A. Well, he wanted us to provide sufficient money to pay for the 
cash wheat that was delivered to us, whether it was much or little. 

Q. Was it specified how much he would like to have you make 

arrangements to be able to furnish ? 
281 A. Well, I don’t know as it was exact. He said we might 
go on and get whatever we could, even up to ten millions if 
we chose. | 

Q. Do you mean by that that he made any request, or did he 
make request that you should make provision to be able to advance 
that amount of money for the transactions he was contemplating? 

A. Well, he wished us to pay for all the wheat that we were to 


purchase. 


At what rate per bushel ? 

A. Pay for it at the market price, what we bought it at. 
Q. Do I understand you advanced the full price? 

A. What is that? 

Q. Do I understand your firm advanced the full price? 
26—1110 
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A. We had to pay for it at the full price; certainly. 

Q. Did Mr. Hovt margin it at all, as it is called ? 

A. He gave us security; certainly. N 

Q. You spoke of ten millions. What was it that was said about 
it at the com:mencement of those transactions ? 

A. Oh, at the commencement. Nothing was said about it at the 
commencement. It was afterwards. 

Q. Well, at what stage in the transactions? 

A. Perhaps during May. I could not state exactly. 

Q. Now, what was it that he said then in regard to those 
matters? 

A. Well, it was simply this, that we should pay for what we pur- 
chased for him. . 

Q. But with regard to the amount he wanted you to make pro- 
vision to purchase. You spoke of ten millions. What was it that 
was said on that subject? 

A. Well, Isuppose that was more. The idea was we had authority 
to go ahead and get what money we chose. 

Q. Was it by correspondence or by personal interview that that 
matter was fixed or discussed ? 

A. Well, I don’t know; it may have been one or might have 
been the other, or might have been both. J can’t say. 

Q. Well, was the amount that he would like to have you provide 
or be ready tu furnish a subject of discussion ; and what was, if it 
was, said about it? 

A. I don’t know as it was any particular subject of discus- 
282 sion. He said he wanted us to be prepared to take care of 
what wheat we had purchased. 

Q. What did he say to indicate the amount he contemplated pur- 
chasing and wanted you to be ready to provide for? 

A. Well, that is, that was just the amount; whatever we had on 
hand, whether five millions or ten millions. 

Q. I know; but, of course, Mr. Hoyt did not invite you to go into 
the transactions which resulted in the purchasing of upwards of 
nine millions of grain without indicating in some way what 
amount? ? | 

A. In these purchases he did not come and tell us to buy nine 
million bushels at once. They were bought gradually, and when 
we bought it he told us to go and engage the money to pay for it. 

Q. Isn’t it true he wrote you in regurd to the amount that he 
wanted you to be able to make arrangements to borrow ? 

A. Possibly. I don’t say it isn’t so. It was by conversatiun or 
letter, and perhaps both. 

Q. I want to ask you if you will look at the letters of Mr. Hoyt, 
and especially the letters in regard to the amount that he wanted 
— to furnish, and especially look at his letters about the 28th of 

ay and see if he addressed you anything with regard to what he 
purposed to do with the wheat? 

A. I think T can do so. 


, Mr. KitrrepGe: That is all I have to ask you, then, until you 
o S0. 
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At this point the further taking of testimony in said cause was 
adjourned until 10 o’clock a. m., April 13th, 1888. 


The taking of testimony was resumed, pursuant to adjournment, at 
10 o'clock a. m., April 13, 1888, as follows : 


Avuaustus W. GREEN resumed the stand, and was further exam- 
ined by Mr. Burnet as follows: 


Q. Have you the letters which were asked for yesterday ? 
A. Ihave. There seems to be but one. 
283 (Counsel for defendant offered in evidence a copy of the 
letter produced by the witness, said copy being marked Ex- 
hibit 1 Green, and is returned herewith.) 


Recross-examination by Mr. Swirr: 


Q. What I understand you to mean in reference to Mr. Hoyt’s 
talking with you about providing for the payment of ten million 
bushels is this—won’t you see if I am correct ?—that he desired 
you to provide the means of payment for what cash wheat you had 
to take in, and that ten millions was mentioned, not as the amount 
which you were to purchase, but as the maximum and outside fig- 
ure. Is that correct? 

A. That is the idea. 

Q. That is, it might possibly run up to ten millions? 

A. Yes, sir. 

Q. But there was no specified amount which you were to pur- 
chase? 

A. No. 

Q. And there never was? 

A. No; not to my knowledge. 

Q. As I understand, you obeyed any orders which were given you 
from time to time? 

A. From time to time. 

Q. Not — at any one time how high the amount of the pur- 
chases might run 

A. Yes, sir. 


Re-redirect examination by Mr. Burnet: 


Q. Then that involved the possibility of further purchases on 
your part during June to sustain the market, didn’t it? 

A. No; it did not, hecause we had refused to buy any more after 
May 20th. Anything we did after that was voluntary, under no 
obligations at any time. 

Q. AsI understand — prior testimony, however, Mr. Green, the 
amount of wheat which you -held at the date of that letter did not 
require that amount of money! 

A. No; it did not; did not require what amount of money? 
284 The amount of money designated in the letter. 
A. What amount of money is designated ? 

Q. Haven’t you another letter in which it is intimated to you or 

in which you are requested to provide for about ten million dollars? 
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A. I cannot find such a letter, Mr. Burnet. If there is one in 
existence you must have it, because the pile has not been opened 
until it was given to me this morning. That is the only letter that 
I can find having any bearing on the subject whatever. 

Q. Do you recall from memory whether there was such a letter in 
which an amount was stated and you were requested to provide for 
that amount? 

A. The idea was that we were to borrow sufficient for us to pay 
for all the wheat we had purchased, all the wheat that was to be de- 
livered to us on the Ist of June. We did not agree to do anything; 
but to do, to do what we could. 

Q. I didn’t ask for an agreement, but was there not a request from 
Mr. Hoyt that you should raise or provide for a certain amount of 
money stated in his letter? 

A. Now, as to that, I cun’t answer definitely, only I have the idea 
firmly fixed in my mind it was to take care of what wheat we have 
purchased. 


Re-recross-examination by Mr. Swirt: 


Q. I see that this letter written to you by Mr. Hoyt, under date of 
May 27th, asks that you make some arrangements with C. J. Ker- 
shaw & Co. for together taking care of wheat which should be deliv- 
ered upon the Ist of June. What did you say in reply to this letter? 

A. We answered that the letter was very unsatisfactory. 

Q. Well, did you make any arrangement? 

A. (Continued.) That we should make no such arrangement and 
have nothing to do with Mr. Kershaw or any one else. 

Q. Did you, as a matter of fact, make any arrangement with Mr. 
Kershaw ? 

A. No. 
285 Q. About what time did you first learn that Kershaw’s firm 
was buying for Hoyt or trading for him ? 

A. I can’t say the precise time. I think some time in May. I 
heard incidentally from common gossip on the floor. 

Q. No; but I refer to 

A. — Definitely? 


Q. Ves. 

A. Well, I couldn’t state. 

Q. With reference to the time you ceased to buy, on the 20th of 
May or about that date? 

A. I should think it was about that time that I had more positive 
information. . 

Q. The ten millions which you referred to in your previous testi- 
mony, as I understand, were ten millions of bushels and not ten 
millions of dollars? : 

A. I didn’t know that it was mentioned as ten millions of dollars. 
It was the wheat amounting to pretty nearly ten millions of bushels, 
and that we were to pay; and it was supposed it would be in round 
figures ten millions of bushels. 

Q. This is the testimony I refer to: Mr. Kittredge put this ques- 
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tion: Was it specified how much he (meaning Hoyt) would like to 
have you make arrangements to be able to furnish?” And you 
answer, “ Well, I don’t know as it was exact. He said we might go 
on and get whatever we could, even up to ten millions if he chose.” 

A. Ten, millions of bushels I intended to say. 

Q. But that was simply mentioned as a possible maximum ? 

A. Yes, sir. 

Q. In other words, what he said was: You go ahead and pro- 
vide money to take in what you would buy, even if it run up to ten 
millions ?’ 

A. Yes, sir. 

Q. But there was no order on his part,and no understanding on 
9 you were to provide for ten millions? 

No. 

Q. The Tuesday mentioned in this letter of May 27th was, I sup- 
pose, the following Tuesday, the 1st day of June, which would be the 

rst day upon which June wheat could be delivered ? 

A. Well, quite likely. Idid not read the letter carefully this 

morning. 
286 Q. Won't you look at it now, please (handing letter to wit- 

ness)? My question was whether or not that Tuesday referred 
to the Ist day of Jane, upon which the June wheat could be de- 
livered. It seems, on looking at the calendar, that Tuesday would 
be the last day of May. I suppose, however, that the reference is 
to the preparation for meeting and taking care of whatever whea 
should be delivered on the first day of June? , 3 

A. It would seem it referred to the first day of the month. It ap- 
pears, from looking at the calendar, that the following Tuesday 
would be the last day of May, but I think it must refer to the first 
day for taking June wheat. I don’t see any other interpretation to 
be put upon it. 


Same stipulation regarding signature of this witness, Green, was 
made as was made regarding the signature of said witness Eg- 


gleston. 
W — NE, 
&. missioner. 
(Proper certificate.) 


Exarsit “1 Green.” P. A. Hoyne, Com. 


CincinnaTI1, May 27, 1887. 
Mess. Irwin, Green & Co., Chicago. 


GENTLEMEN: As I promised, I have been pushing B. to get the 


figures for Tuesday’s business, and this afternoon he gave the fol- 


lowing as amount in bushels each party was to take care of for 
Cint. This, he says, does not include any arrangements N. V., Cul., 
or Cleveland have made. 
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C. J. Kershaw & Co. 7,500 
Geo. C. Walker & Co.. 2,000 This is the cash wheat he has. 
I., G. & Co 4,500 500 M is the May you have. 
Rosenfeld & Co. 1,000 

15,000 M. 


287 He says would not say anything to R. & Co., but ſor you 
and C. J. K. & Co. to arrange matters between you as you 
may think best, so in case either one gets more than their share you 
enn attend to it without trouble. Taking these figures, you two 
could pay for 11,500,000, which amount you will not get, but can 
fix for it. Kershaw may have some cash wheat; B. did not say. 


Now, you and K. can get together and see how you're fixed, and if 
not all correct write so I can get it Sunday morning, and I will see 
B. and write so you will get it Monday. Do not use wire any more 
than you may have to.. 

Just have your message saying finished trade with W., and I will 
look for particulars by mail. 

Nothing new to write about situation; think weakness to-day 


was to chase out some tailers. 
Yours truly, J. W. HOYT. 


If you write important letter to-morrow put special-delivery stamp 
on, and be sure and send care of Grand Hotel. 


ABNER M. Wricat, having been first duly sworn to testify the 
truth, the whole truth, and nothing but the truth in the case afore- 
said, did depose and say as follows in answer to interrogatories pro- 
pounded by Mr. Burnet: 


Direct examination: 


Q. State your name, residence, and business. 

A. Abner M. Wright; residence, Chicago; business, commission 
on the board of trade. 

Q. How long have you been engaged in the commission business 
on the board of trade? 

A. Well, next July it will be 29 years. 

Q. Continuously ? 

A. Continuously ; ves, sir. 

Q. What position did you have on the board of trade last year 


1887? 
A. I was president of the board. 
288 Q. During the spring of 1887 and up to June 15th were 
you familiar with the transactions which were being con- 
ducted upou the board of trade? 

A. I was in Florida from the last of March until the 1st of June, 
so I had no personal observation as to what was transpiring on the 
board between those times. 

Q. After you returned from Florida were you upon the board ? 
A. Yes, sir. 
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Q. What did you observe upon the board with reference to the 
wheat market, especially with reference tu any deal or corner that 
might have been running? 

A. Well, the market seemed to be very seriously con In 
common. language, we should say that the market for June wheat 
was cornefed. 

Q. Do you know from rumors and reports which came to your 
knowledge by whom the corner was said to be run, and in whose 
interesi, stating in that connection who were the brokers who were 
managing the deal? 

A. Well, the information that we have in regard to transactions 
of that kind on the board is generally—the information is gen- 
erally indirect, largely inferential. 

Q. I am merely asking as to the rumorsthat were occurring. 

A. It was generally. understood that parties in Cincinnati had the 
market, as the term wus; that they were the owners of the wheat 
and of the contraets which were maturing that month. 

Q. Please state whether or not that was a general understanding, 
and whether rumors and reports to that effect were current upon 
the board. 

A. I think that is so. 

Q. Are you familiar with the amount of the storage capacity for 
grain in Chicago? 

A. I think so. 

Q. What is the storage capacity ? 

A. What we call the regular standard storage capacity is about 
twenty-five million bushels. What was the storage capacity at that 
time, I understood you to say—between twenty-six and twenty-seven 
i millions, total. 

289 Q. What does that include? Wheat, principally? 
A. Oh, includes all kiuds of grain. What we call regular 
storage room for so many bushels. ä 

Q. Irrespective of the kind of grain? 

A. Irrespective of the kind of grain. That was the storage that 
the board had under its rules declared to be regular in the filling of 
contracts. 

Q. Do you know the amount of cash wheat which was in store in 
Chicago during June? 3 

A. Well, I have known it, but I think somewhere in the neigh- 
borhood of fifteen or sixteen million bushels. I should not like to 
answer positively about that without referring to my records. 
Some of these things I don’t carry in my mind. 

Q. Do you know the amount of other grains that were in store— 
whether the storage capacity of the regular elevators was taxed by 
reason of the quantity of wheat which you have indicated ? 

A. I would not like to state definitely the figures, but the storage 
was substantially all occupied. You understand that twenty-six 
millions of storage room does not mean that we can store so much 
grain as that, because the warehouses all have to keep a margin for 
shipping. A certain number of bins have to be kept empty, which 
are called “ shipping bins.” So they are not able with twenty-six 
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millions of storage to handle so much as that; perhaps within two 
or three million bushels, which has to be margined for handling— 
handling in the house. 

Q. That is, for elevating in and out? 

A. Yes; for the use of storage bins and receiving bins. The grain 
is received and deposited in certain bins, and on shipping it is put 
into shipping bins, so that certain bins have to be kept vacant all 
the time for the accommodation of the current business. I can an- 
swer that definitely, if it is desirable—the exact amount that was here 
of wheat—but I don’t recall the exact amount. 


By Mr. Swirr: 


Q. What would you get it from? 

A. Market reports. 

Q. From the board of trade records? 
A. Yes, sir. 


290 By agreement of counsel for the respective parties this 

witness is permitted to insert afterwards the amount of grain, 
after obtaining information from the records of the board of trade. 
(Said statement annexed hereto and marked “Wright Ex. 1.”) 


A. We make up that record every week. 


By Mr. Burnet: 


Q. That record, I suppose, is based on the reports of the elevators 
and warehouses ? 

A. We take the returns from the warehouses and register’s office, 
and they are official, of course. 

Q. Please state if you know whether the condition of the wheat 
market during the early part of June created any financial disturb- 
ance amongst banks or any noted demands of loans, so that the 
banks were taxed to make loans. 

A. I know only by common report. We did not have occasion 
to borrow any. so that from our own observation we could not say. 

Q. What was that common report? 

A. Oh, the common report was that money was scarce; difficult to 
obtain. All demands—that is, to the ordinary extent—were filled, 
but there was a noted demand. The congestion of the market had 
piled up a large amount of property here which ought to have been 
moved out in the ordinary course of business. 

Q. And that condition was to such an extent that it made an ex- 
traordipary demand upon the banks? 

A. I so understand it; yes, sir. 


Cross-examination by Mr. Swirr: 


Q. There was a large quantity of wheat being exported in June, 
was there not, early in June, prior to the 15th? 

A. I don’t think there was a large export demand for wheat. At 
the same time I think that certain parties were sending abroad a 
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deal of wheat. It became necessary to send off a 

291 eal of wheat, as there was a lot of it out of order or liable 
to become out of order. The parties who had it were obliged 

to send it out of store. 

Q. You think the large export demand in these two weeks of 
June was accounted for by that? 

A. I think it was accounted for by that and the fact that the 
banks could not furnish money to carry the wheat. 

Q. But it is a fact, whatever the reason may be, that there was a 
larger amount of wheat exported during these first two weeks of 
June than there had been in any two weeks for a long time? 

A. There was a large movement of wheat at that time. 

Q. It is a fact also, is it not, that wheat was no higher in price in 
the Chicago market the first two weeks in June than it was in 
January or February ? 

A. I think that is substantially so; yes, sir. 

Q. Is it not a fact that in March and April, 1887, wheat was very 
low and was considered as depressed upon the board of trade in 
Chicago ? 

A. No; I don’t think that was so. There was no time during 
that period when the best operators on the board did not consider 
wheat high on its merits—that is, comparing the value of wheat 
there with the value of wheat at other points of accumulation in 
the world’s markets. : 

Q. Why was it, if you can explain, that wheat from January and 
February fell off or became so low in March and April? 

A. Well, it was understood that the, as we called it—the Cincin- 
nati clique was letting go of its May wheat. 

Q. Letting go of what? 

A. Letting go of its May wheat. That was the impression 

Q. When did you understand—— 

Mr. Burnet: Let Mr. Wright finish his answer. 

A. (Continued.) It was understood in January and February that 
the May wheat was cornered or expected to be cornered, and there 
was considerable advance then on that account; but, as I under- 
stand it, the parties concluded not to carry the May deal through ; 

transferred it to June. 
292 Q. Then is it your opinion that wheat was high in January 
and February because of rumors that the Cincinnati parties. 
were to corner May wheat? 

A. I think so; yes, sir; I think that had considerable effect upon 
the market. 

Q. And it is your opinion that the mere rumors in January and 
February that May wheat was to be cornered: by Cincinnati parties 
advanced it as much as the purchases and accumulations which 
you have spoken of as being made in June? 

A. There might have been some other elements at the time operat- 
ing; doubtless were; we are more uncertain in December and 
January as to the probable value of wheat in May; more uncertainty 
as to that then than as we get further along, and that might have 
its * — it to a greater or less extent, but, at the same 
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time, I think the majority of the board thought that wheat was very 
dear at that time. | 
Q. At what time? 
A. During that period that you mentioned, January and Feb- 
— I was not, as I said, on the floor at that time, so I could not 
ro 


say from my own observation on the floor, although I kept a very 


elose watch on the market all the time, from the market reports and 
advices from my house. 
Lou were away in March, April, and May? 


A. Yes, sir. 

Q. There was nothing in the state of the market here which made 
you consider it necessary that you should come home to look after 
your business? 7 

A. Yes, sir. I should have been here if I had been able. I had 
a severe attack of pneumonia in the winter which compelled me to 
leave, and I was kept away until the Ist of June. 

Q. What do you mean by “corner in wheat,” Mr. Wright ? ; 
A. Well, I mean a forestalling of the market, the absorption of 
any particular kind of property that may be for sale, and the pur- 
chase of much larger amount with the idea of taking the whole 
amount and paying for it and then dictating the settling price on 

the excess. * 
293 Q. You did not mean to say that any parties controlled all 

the wheat that was for sale in May and in June, up to the 
15th of June, do you? 

A. Well, substantially all; they controlled 

Q. Was there not plenty of wheat 

A. Let me say they controlled the wheat or what we term the 
contracts or the options for wheat. An option, of course, means 
simply the option to deliver during the month; that is all the op- 
tion there is about it. 

Q. Was there not plenty of wheat for sale on the board of trade 
during the montlis of March, April, May, and June? 

A. _ was plenty of wheat for sale on the market. 

es. 

A. But the inquiry, of course, there determined the market. 

Q. Well, I ask you if you could not buy wheat at the market rate 
during all that time up into the millions, if you had desired. 

A. Doubtless you could have bought it, but you could not have 
sent it anywhere; you could not have shipped anywhere. 

Q. Why not? , 

A. Because there was no other market under the sun that would 
take it at the price. 

Q. Well, you mean that this market was higher than other 
markets ? 

A. Yes, sir. 

Q. You could ship it and sell it, but you could not do so ata 
profit ? 

A. Yes, sir. 6 

Q. You could buy the wheat, couldn't you, on this market? 

A. Yes, sir; could buy the wheat. 
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Q. You could sell it on other markets, could you not? 

A. I could if I wanted to stand the loss. 

Q. Exactly; and you didn’t have to buy the wheat on this market 
of any particular party or any particular set of parties, did you? 

A. Oh, I couldu t say as to that. There is always considerable 
wheat coming on the market here every day that is for sale. 

Q. Are you able to state, Mr. Wright, whether you, or your firm 

in your absence, would have had any difficulty in purchas- 
294 ing from a large number of parties on the board of trade who 

were not considered as representing the Cincinnati parties 
you mentioned wheat in large quantities? 

A. Yes, sir; you can buy of the carriers in large quantities. You 
can buy of the carriers if you will pay them a price so that they can 
sell the same contract against it and make money. . These parties 
were not carriers. -You could buy of those carriers. 

Q. So that nobody on the board of trade, as I understand you, 
during this period, from the Ist of March, say, to the 15th of June, 
was obliged to buy wheat, if they desired to buy at the market rate, 
of any | ge man or set of men; isn’t that true? 

A. Yes; I think that is true, perhaps, in one sense. But the 
prices that those parties were paying affected the price at which we 
would be obliged to buy wheat. 

Q. It is always the case, isn’t it, when you go into the market to 
buy, that if there is any man ready to buy wheat, and pay a figure 
higher than you, to take what is there, you have to pay his price or 
go without; isn’t that so? | 7 

A. That goes without saying, of course. 

Q. What do you mean by “the Cincinnati clique?” Do you 
know anything about the wheat? 

A. We had a little experience with them early in their operations 
here; we knew a little about them. 

Q. You mean your firm had some experience with them ? 

A. Yes, sir; with Wilshire, Eckert & Co. 

Q. When? 

A. Well, they commenced ordering from us, [ think, about along 
in the latter part of December ; in December, I think. 

Q. In December, 18867 | 

A. Yes, sir. 

Q. Your firm was purchasing for them, was it, at that time? 

A. Yes, sir; May wheat. 

Q. What? > 

A. May wheat. 

Q. When did you cease purchasing from them? 

A. Well, I think about the middle of January. 

Q. Did you have any instructions from them or any agreement 
with them to corner wheat? 

A. No, sir. 
295 Q. Did you have any intimation from them that they 
wished to corner May wheat? 

A. Except by their actions; the manner in which they did their 
business. : 
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Q. What was that? 

A. Well, they wanted to open an account with us for the transac- 
tion of a general business in wheat and corn and provisions, and 
were particular, I think, to ask for our commissions on the different 
things, and we gave them to them, supposing they were pong to do 
a general business. The first order we had from them, I think, was 
to buy fifty or ove hundred thousand bushels of May wheat. It 
went along several days, and we had another order to buy May 
wheat. On the 2nd of January, when I was taken ill, I think we 
had about a quarter of a million bushels bought for them. I knew 
nothing of the business then until after I had recovered from the 
first shock of my attack, which was perhaps a fortnight after that, 
and I inquired the condition of that account. I began to be sus- 
picious that they were simply attempting to load us up with May 
wheat. I had learned we had something over three-quarters of a 
million then. I ordered the house to buy no more wheat for them, 
and requested them to remove their account. We didn’t care to 
do that kind of business. 

Q. That is the exent of your personal connection with them, is it? 

A. Yes, sir; except the closing up of the business. 

Q. Well. 

A. We did not succeed in getting the business closed up for 
several weeks after that. 

Q. Why not, because you couldn’t get selling orders ? 

A. We continued to call on them for margins; the market was 
going down, and we were accumulating considerable margins 

against them. 

Q. Yes, sir. 

A. The market went up again, and they wanted their margins 
back. We declined to give them their margins back until , 

closed up the deal, which they were willing to do then. 
296 Q. Do you refer to anybody else, known to you personally, 
in connection with what you called the “Cincinnati clique?” 

A. Besides Wilshire, Eckert & Co.? 

Q. Yes. 

A. No personal knowledge of any other. 

Q. What you say in reference to their being Cincinnati parties, 
outside of what you have just stated, is based wholly upon rumor? 

A. I knew nothing of them except what I have heard from general 
report on the board of trade, what I have seen in the newspapers, 
and what I have heard in the course of the trials at Cincinnati. 

Q. The course of what trials? 

A. The Harper trial and the Hopkins trial. | 

Q. You mean the criminal prosecutions of E. L. Harper and Ben- 
jamin E. Hopkins? 

A. Yes, sir. 

Q. You have no knowledge of any combination on the board of 
trade here to control the price of wheat, have you, Mr. Wright? 

A. No, sir; not at all. 

Q. And I understand that you understood from rumors that if 
there was any such combination it was probably in Cincinnati. 
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A. Oh, I think so; yes, sir; entirely. As I have been dealing in 
inferences somewhat I should presume the parties who were caught 
here were in before they knew it, as they expected to get us in. I 
can conceive how a house can get in where it can’t help following 
the orders of the customers. | 

Q. Explain a little more fully how that would naturally occur 
with commission men on the board of trade here. 

A. Well, parties in whom we had great confidence might load us 
up to an extent that would compel us to follow their dictation after 
we had taken on the load. If we had gone on and bought several 
million bushels, we will say, instead of buying three-quarters of a 
million we would have been under their control then and would 
have been obliged todo as they wanted. 

Q. In other words, self protection would have compelled you to 
go further? 

A. Yes, sir; I think that any one who has the reputation 

297 of having been engaged in that would not have taken the 

deal if he had known beforehand what had been con- 
templated. 

Q. And it is your idea that the probabilities are that these pur- 
chases were commenced by these parties upon orders in like man- 
ner as orders were given you ? 

A. I presume they were. 

Q. Without any arrangement or agreement but in the way in 
which they were given you 

A. They were careful not to intimate to us their purposes. 

Q. Precisely. 

A. I judged it from the fact they bought May wheat, continued 
to buy it, and did nothing else; didn’t buy any provisions; didu’t 
sell anything. 

Q. If the wheat had continued to advance instead of decline, so 
that you were compelled to call on them for margins, your firm 
might have been then caught in the same predicament ? 

A. We couldn’t have been caught. We might have been caught 
in lawsuits with them, but we determined—we told them we should 
buy no more wheat for them. 

Q. It is a fact that the directors of the board of trade have in 
their power to add onto the regular storage at any time, is it not? 

A. Under the rules, under certain restrictions, they have; but 
they are compelled to provide for the proper delivery of the wheat. 
The wheat is not called regular unless there are proper facilities 
for delivering the wheat to the purchaser. It must be stored in 
Chicago, not outside of the city limits. 

Q. Acting under these rules the directors of the board of trade did 
in June add onto the regular storage, didn’t they ? 

A. Yes, sir; to some extent: 

Q. How much in May and June, if you are able to state, did they 
add on? 

A. I should prefer to answer that question in the same manner I 
do the other, where I can get exact figures. 

Q. By referring to the records of the board of trade? 
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A. By referring to the records of the board of trade I can get you 
the exact figures. 
298 Q. When you do so you will please add that to your other 
statement. 
A. I will do so. 
Q. There was even talk, was there not, that the directors of the 


boord of trade would provide storage here and make it regular 


for all wheat that should come in, even if they had to make the cars 
loaded with grain standiag on the track “ regular ? ”. 

A. No; not to that extent. 

Q. Weren’t there rumors? 

A. Well, rumors to that effect, perhaps, were circulated. 

Q. And was there not talk on the board of trade to that effect? 

A. Well, no well-informed person talked that on the board, be- 
cause our members knew the extent of the power that rested in the 
directors. 

Q. Don’t you think if there were rumors upon the board of trade 
going to that extent that affected the market? 

A. No, sir. 

Q. And increased the wheat offered for sale? 

A. People could not understand their business who sup the 
board of directors would make cars “ regular” on the track. 

Q. To what extent did the directors go? 

A. They went to the extent of making storage “ regular” where 
the grain could be delivered upon cars and upon vessels; also 
through regular warehouses. They would, under the rules, have 
been allowed to make wheat “regular” that was delivered to cars 
only, but they did not go to that extent, and it was tacitly under- 
stood among the directors that they would not; that they would 
make only such wheat “ regular” as was deliverable to cars and to 
vessels both. 

Q. But under their powers they could have added a large amount 
of storage capacity onto the regular storage capacity and what they 
did add, couldn’t they ? 

A. They could have added anything that was made, anything 
that the railroad companies would build or permit to be built on 
their tracks in the city limits, where parties would give a bond to 
make delivery as required. ; 

Q. They did not find it necessary to do that? 

A. No, sir. 


299 Redirect examination by Mr. Burnet: 


Q. You were asked by Mr. Swift in substance if wheat could not 
have been bought on the board for shipment to other markets; if 
wheat had been so bought during June, prior to the 15th, would it 
not have been sold at less in other markets? 

A. Yes, sir. There was no legitimate shipping demand for the 
wheat during this period at the prices; the markets of the world 
being supplied through outside markets, it was all accumulating 
here, as the fact shows. 
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Q. State whether or not the market here was any higher rela- 
tively than at the other points of accumulation of wheat? 

A. It was, except in San Francisco, where there was another cor- 
ner being run of a similar character. 


Recfoss-examination by Mr. Swirt: 


Q. Are you able to distinguish a legitimate demand from an 
illegitimate demand of wheat for export? 

A. A legitimate demand always presents orders to the regular 
exporting trade. An illegitimate demand is—well, an illegitimate 
shipment. The illegitimate shipments generally go forward by 
parties who are attemping to manipulate the market to get rid of 
the wheat, to get it out of the market. 

Q. Is it a fact, Mr. Wright, that the men usually engaged and reg- 
ularly engaged in exporting business were not buying and shipping 
wheat in May and early in June? 

A. I can’t say that they were not buying any; they might have 
been buying some. I have known on other occasions wheat to be 
sold to such parties very much below the market by the parties 
who were running these trades or deals. 

Q. How it was in this case — don't know? 

A. I can’t say as to that. I was away from here up to the first of 
June, so I don’t know what was going on before that time. 


Same stipulation arding signature of this witness, Wright, 
was made as was made regarding the signature of said witness 


Eggleston. 


PHILIP A. HOYNE, 
ULS. Commissioner. 
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Statement Showing the Cupa 
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Wriont Exarsit “1.” P. A. Hoyne, Com. 


the City of Chicago, June, 1887. 


city of Elevator Warehouses for the Storage of Grain in 


Q 
A 
1! 
in Chicago? 
A. Oh, six years. 


Direct examination: 
State your name, residence, and business. 


James M. Sherman; Chicago; commission business. 
How long have you been engaged in the commission business 


| 
| Name of elevator. Proprietors. Receive from— — ity, 
Central elevator A J. & E. Buckingham.........| III. Cent. R. R 1,000,000 
Central elevator h J. & E. 227 3 itl. Cent. R. R 1,500,000 
C., B. & Q. elevator A Armour, Dole & Co C., B. & O. R. R. ... 1,250,000 
C., B. & Q. elevator, B Armour, Vole & Co C., B. & Q. R. 800, 000 
C., B. & Q. elevator C Armour, Dole & Co C., M. & . R. eee 150,000 
C., B. & C. elevator D..... ........ Armour, Dole & Co U., B. & Q. R. 1,800,000 
C., B. & C. elevator E Armour, Dole & Co C., B. & C. R. n 1,000,000 
Rock Island elevator A.. Flint, Odell & C C., R. I. & F. R. R.. 1,500,000 
Rock Island elevator B Fiint, Odell & Co C., R. I. & P. R. R. and canal. 1,100,000 
Galena clevat Munger, Wheeler & Co. . . C. & N. W. R. W. . — 700,000 
Air Line elevator Munger, Wheeler & Co. . . C. & N. W. R. W. soos 700,000 
Northwestern elevator............. Munger, Wheeler & Co. . . C. & N. W. R. W. and canal. 50⁰., 000 
Fulton elevator Munger, Wheeler & Co.. C. & N. W. R. W. an 400,00 
City elevat Munger, Wheeler & Co. Railroad and canal. . . . 1,000,000 
Union elevator Munger, Wheeler & Co......| Railroad and canal. “ 900,000 
Iowa elevator | Manger, Wheeler & Co.. C. & N. W. R. W. . e 1,808,000 
Saint Vaul elevator | Munger, Wheeler & Co. C., M. & St. P. R. W 900,000 
Illinois river ele | Norton & Co Canal ose 175,000 
National elevator..............0c0000 P. L. Seymour & Co Railroads and canal.............. 1,000,000 
Chicago & St. Louis ele vator. .. D. L. seymour & Co...... Railroads and eaual. . 1,000,000 
Wabash Elevator Geo. I. Dunlap & Co. W., St. L. & P. R. K.. cccccccee 1.00, 000 
lndiana elevator....... — Geo. L. Dunlap & Co. arious railroad 1,500,000 
Neely & Hambleton’s elevator. III. Trust & Savings Bank. Railroads and canal......... — 60,000 
Cu ieago & Danville ele vator. . P. D. Armour. 3 — — — 350,000 
Pacific elevator A | Chi. & Pac. Elevator Co.....| C., M. & St. P. R. W. and canal. 500,000 
Pacific elevator B Chi. & Pac. Elevator Co..... C., M. & St. P. R. W 1,000,000 
Geo. A. Seaverns’ elevator........, Geo. A. Seaverus C. & A. R. R 900,000 
Amount regular storuge, June, 1877 , 78, 000 
Elevators and warehouses made regular under the emergency clause, 1,700,000: 
E. Hess & Co., A and B * 600,000 
Pacific Elevator Co 75,000 
F. O. Swannell & Co. elevator 125,000 
D. E. sibley & Co. elevat — 175,000 
Seaverns elevator A. 600,000 
Building, No. 5 and 7 W. Madison St 75,000 
Wirconsin Central dock warehouse 250, 000 
Total capacity. 28. 178, 00 
Grain in Store. 
Wheat, bus. | Corn, bus. | Oats, bus. Rye, bus. | Barley, bus. n, total bue. 
1887. 
June 11 16,023,152 6,606,291 956,364 117,855 | 18,224 22,721,886 
% 2 0 
301 JAMES M. SHERMAN, having been first duly sworn to testify 


the truth, the whole truth, and nothing but the truth in the 
cause aforesaid, did depose and say as follows in answer to interrog- 
atories propounded by Mr. Burnet: 


33 silly 


„ * dunt, 22 
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Q. What is the firm name? 

A. Poole & Sherman. 

Q. During that time have you been a member of the board of 
trade and continuously engaged in the commission business? 

A. Yes, sir. 

Q. Were you on the floor of the board of trade engaged in busi- 
ness during the spring of 1887 and up to the middle of June? 

A. Yes, sir. , 

Q. Please state whether or not there was any unusual movement 
or excitement in the wheat market during that period? 

A. There was in April and May, and also in June. 

Q. Please state whether or not the transactions in wheat were 
what is called “ running a corner. ” 

A. That was the general impression on the board. 

Q. By whom was it considered to be run or for whose account? 

A. It was for Cincinnati parties. The principals were variousl 
stated—the real principals—but it was most of it done throug 
Wilshire, Eckert—su to be done. ä 

Q. Was Mr. J. W. Hoyt known as interested in that deal? 

A. His name was mentioned also; also Mr. Harper’s; also Rocke- 
feller's; also another standard oil man, in Cincinnati. 

Q. McDonald ? 

A. McDonald I don’t remember of; I can’t recall the name 

now. 
302 Q. Do you know how much cash wheat there was in Chi- 
— in June, say about June 13th, 14th, and 15th? 

A. Well,my — is there was about twelve millions, twelve 
to fourteen; I could not be positive, to say very closely. 

Q. Please state whether or not the rumors with reference to the 
deal were commonly reported upon the board, so that the members 
of the board were advised of them. 

A. We had all sorts of rumors of corners upon the board from 
March until the corner culminated, until June, when the break 
came; it was rumored that it was cornered. The price of the op- 
tions above the cash wheat showed it was cornered—that is, showed 
that there was fear of corners. 

Q. Please state whether this condition of the market created any 
— demand for money from the banks during the early part 
of June. 

A. That I could not state. 

Q. Do you know whether it was currently reported that there was 
a large demand? 

A. For money? 

Q. For money from the banks. 

A. Yes, sir; it was currently reported that the people who were 


“long” on the May wheat had made arrangements with the banks 


and with carriers who got the money of the banks to carry the 
wheat for them through May. 
Q. Pleuse explain what you mean by a carrier of wheat. 
A. Paying the cash and selling the future option the month fol- 
lowing 1 is, taking and paying for the cash of one 
11 


218 DAVID ARMSTRONG, RECEIVER, 4C., vs. 


month and selling it for the next month at an advance which would 
pay for storage interest and insurance on it; that is what we call 
carrying wheat. 

Q. Please state whether it was currently reported that the arrange- 


‘ments which the clique had made for money to carry wheat pro- 


duced any stringency in the money market here. 

A. I could not state that of my own knowledge. 

Q. Please state how generally it was understood that a corner was 
being run by Cincinnati parties. 

A. It was largely believed by most every one on change. 

303 As I say, the price of the future option would show, show it 

in the trade, that May wheat was selling above June for from 

a cent to five or six cents a bushel through most of May, when it 

ought to sell below it, and every one believed that there would be 

a corner in May. Not every one, but most of the people believed 

it, or else that condition of affairs would not have existed, because, 

naturally, the price of one month—take the price of May, for in- 

stance, would less than the price of June, because there are 
charges to follow on wheat. 

Q. That is, storage aud commissions? 

A. Yes, sir; and commissions and interest and insurance. 

Q. Please state what relation the price of wheat in Chicago during 
June bore to the prices at other points of accumulation or at the 
larger markets of this country and the world. 

A. In June? 

Q. In June. 

A. It was relatively much higher, except in San Francisco. 

Q. Do you know what the condition of the market in San Fran- 
cisco was? 

K. Suppose to be cornered; supposed to be run by the Nevada 
nk. 


Cross- examination by Mr. Swirr: 


Q. What is the business of your firm, Mr. Sherman? Are you 
carriers or shippers or do you do a general commission business? 

A. We do a general commission business; also a carrying busi- 
ness, and sometimes a shipping business. 

Q. What were you doing in May and June, 1887? 

A. We were doing a general commission business. 

Q. Any carrying business or shipping business? 
2 — Not in May; not any shipping business or carrying business 
either. 5 

Q. During those months of April, May, and June up to what you 


call the “culmination,” we will say the 15th of June, there was no 


difficulty in buying wheat on the board of trade at the market 
price, was there? 

A. No, sir. 
304 . You could buy all you wanted to, couldn't you? 

A. I presume so. It would depend somewhat upon how 
much you wanted. 
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Q. And there was no need of buying from any particular parties 
or combination of parties, was there? 

A. No, sir. 

Q. What do you mean by a “corner,” Mr. Sherman, yourself? 

A. Well, a corner is getting control of the property of any par- 
ticular market, and in that way forcing up the prices. 

Q. Isn’t a “corner” getting control of a thing, so that if parties 
want to buy they must come to you and buy at your price—that is 
to say if A, B, C, and D, in order to fill their contracts, must go 
and buy of you, and you fix the — ? 

A. Yes; that would be virtually an explanation of it. 

; 25 — state of things did not exist in May and June of 1887, 
id it 

A. It might have existed in the case of the cash property in May. 
I don’t know whether you could have bought cash wheat in May of 
any one except the people who were reported to have been run- 
ning the corner. 

Q. You don’t know one way or the other about that? 

A. Well, I should judge you could not have bought a very large 
quantity of any one except what we call “ the clique” houses. 

Q. Did you make any effort yourself to do so? 

A. No, sir; we had no demand for it. 

Q. In other words, so far as you know, wheat could have been 
bought in May without going to those parties whom you mentioned, 
but the market here was so high relatively that there was no de- 
mand for it? 

A. The cash wheat, as [ say, I don’t know whether it could have 
been bought or not. Options you could have bought at any time. 

Q. That is, June options? 

A. June or May. 

Q. May or June? 
305 A. There are always plenty of persons willing to fight a 
corner and sell the stuff if they hadn’t got it. 

Q. If you have an — from any of those parties they will be 
compelled to furnish the stuff“ 

A. They would at the end of the month. 

Q. At the end of May the party from whom you purchased the 
May option will be compelled to furnish the stuff before the 31st of 

ay? 

A Either furnish the stuff or settle at the market difference ; not 
obliged to furnish the stuff, according to our rules. 

Q. Under the rules of the board of trade they might pay you the 
difference between the contract price and the market price of the 


31st of May? 


A. Yes, sir. 

Q. But one or the other they · would be compelled to do? 

A. One or the other they would have to do. 

Q. And no man knows when he sells whether the purchaser may 
actually want the wheat delivered or may not want to take it ? 

A. He doesn't know. He must be prepared to give it to him if 
he wants it; that is all. 8 
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Q. He must be prepared to give him wheat if he wants it? 

A. Ves; he has a right to take wheat if he wants it. If he chooses 
to offset it by other contracts that is an agreement betweon them. 

Q. That is entirely within the purchaser’s power? 

A. Yes, sir. 

Q. There were plenty of — on the board of trade who, during 
the month of May, were willing to make these contracts? 

A. Yes, sir. 3 | 

Q. Responsible parties ? 

A. Why, yes, sir; I think so. 

Q. I understand that with reference to Cincinnati parties, Wil- 
shire, Eckert & Co. and others, you are simply stating what the 
rumors were on the board of trade? 

A. I have not stated so far that; we did business for Wilshire, 
Eckert & Co.; not during this period, though. We were offered 

business by Wilshire, Eckert to go into this deal. 
306 Q. Your statements which you made before on your direct 
examination relative to their being parties were based upon 
rumors, I understand ? 

A. Based upon the rumors; yes, sir. 

Q. You said that the price of options above cash wheat showed 
that there was fear of a corner? 

A. I wish to correct that and say the price of options above the 
farther option; I did not mean above cash wheat, but the price of 
Muy above the price of June. The price of May in May and in 
April ranged most of the time above the price of June. In the or- 
dinary course of events it would be below the price of June. 

Q. You say in April and May? 

A. April, mostly; April and May both. 

Q. In the months of April and May if you bought wheat, or 
rather if you sold wheat, upon the option to deliver any day durin 
the month of May—in other words, if you sold May wheat it woul 
sell above cash wheat? 

A. No; above the price of June. 

Q. Above the price of June? 

A. Yes, sir. 

Q. That is, the May option would sell above the price of the June 
option ? 

A. Yes, sir. 

Q. In other words, May wheat was sold above June wheat? 

A. Yes, sir; it was ata premium above June, when it ought to have 
been about two cents discount in the natural course of trade. 

Q. You say it ought to have been—that is, you mean that the 
carrying charges would be two cents per bushel ? 

A. That is what I mean. 

Q. Isn’t it a fact it is a thing frequently occurring upon the board 
of trade, even if there is no corner? 

A. Not within the last seven years, except where there is a corner 
or the fear of a corner. | 
Q. But it is a fact that it has occurred ? 

A. Oh, yes. 
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Q. W within the last seven years from fear of a corner? 
. Yes, sir; several times. 
307 Q. The market has been disturbed in that way ? 
A. Yes, sir. ) 


Redirect examination by Mr. BuRNEt: 


Q. You stated that you were offered business by Wilshire, Eckert 
& Co. to go into the deal ? 

A. Into what we found was the same deal—this same deal. 

Q. When was thet business offered to you? 

A. I think along in February or March, my impression is. Mr. 
Wilshire came up here from Cincinnati. He talked and talked with 
my partner, Mr. Poole, and he said that he could get large orders; 
that there was a sort of syndicate, as he put it, of wealthy bankers 
in Cincinnati who wished to buy a large lot of May wheat, and 
wanted to make arrangements—he had been a customer of ours be- 
fore and we had some wheat bought for him then. He wanted to 
make arrangements with us to buy a large amount of wheat for May 
for these customers of his, and that arrangements he proposed about 
margins was not satisfactory and we refused him. 

Q. Was there any reason why your firm didn’t doa carrying busi- 
ness during May and June of 1887? 

A. There was a reason during May and the first half of June, be- 
cause there were no carrying charges—no what we call “carryin 
charges ”—that is, differences in favor of the far option. As I sai 
before, the price of May was above the price of June, and no one 
could carry it for the charges and make any money out of it; would 
be a loss instead of profit. 

Q. Then, as I understood you, it was because of the corner that 
there was no carrying business ? 

A. It was because of the supposed corner that there were no carry- 
ing charges. 

Q. You stated any person desiring to purchase wheat could have 
bought it, but it depended upon how much he wanted at the early 
part of June or May. What made it depend upon the amount? 

A. Oh, I meant merely to say he could have bought any 

308 reasonable amount of wheat. If a man wanted to have 

bought one hundred millions I don’t believe he could have 
bought it. 

Q. If he wanted to have bought a million bushels of wheat do 
you think he could have bouglit it? 

A. I think he could have bought it; yet he might have got some 
of the clique’s wheat in doing it. 

Q. In your opinion, could a million bushels of wheat have been 
bought on the board without going to the clique? ) 

A. Yes, I think so, because there are always a large number of 
houses, who are what we call“ tailors ”—that is, they follow on after 
these large combinations, and if they could have got any profit out 
of it they always had wheat for sale; and there was another large 
class—scalpers and short sellers—who would sell stuff, so that, I 
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think, a man could have bought a reasonable number of bushels 
within a reasonable time—almost any time during May—and by 
paying enough for it he could have got it at any one day in May; I 
don’t think there is any doubt about that. | 

Q. He would have been compelled to pay 

A. The advance of the market. Of course; certainly he would. 


Recross-examination by Mr. Swirr: 


Q. You said there were no carrying charges in May because of 
the supposed corner. Wouldn’t it be more accurate to say that the 
price of June wheat relatively and the price of May wheat was such 
that the ordinary carrying charges would not pay you for cafrying 
wheat ? 

A. Well, that is true also. 

Q. If you could have received the extra charges you would have 
carried the wheat? | 

A. Yes, sir; carried the wheat. We did, after the corner broke, 
from the 15th.; bought the cash wheat and sold the July; then the 
charges come in again. 

Q. You were pretty safe in doing it after wheat had fallen to 
seventy cents? 
| A. It makes no difference in carrying wheat whether it is 
309 $1.25 or $0.50; we get our charges. All we have to look out 

for is to see the parties we sell to are good. 

Q. it was an easy matter to do it after wheat had fallen to seventy 
cents: 

A. It would not have been any more difficult at ninety, if there 
had been no corner, than at seventy. It merely depends upon the 
amount of wheat they were pressing on the market. 


Same stipulation regarding signature of this witness Sherman 
was made as was made regarding the signature of said witness Eg- 


gleston. 
PHILIP A. HOYNE, 
& Commissioner. 
(Proper certificates attached.) 


310 And aſterwards, to wit, on the 2d June, A. D. 1888, the 
following depositions were filed in the clerk’s office of said 
court clothed in the words and figures following, to wit: 


Deposition of A. L. Dewar and Others. 


Complainants’ testimony in rebuttal. 


It is hereby stipulated that as to all depositions heretofore or here- 
after taken and filed in either of the above causes, in which it appears 
that counsel appeared for the plaintiff and also for the defendant, it is 
understood that notice of the taking of the deposition has been waived, 
and all — to the character of the officer before whom tlie 
same has been taken, and each deposition may be read by either 
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party in all of said causes, and that where the signature of the wit- 
ness to his deposition does not appear it shall be understood that the 
same has been waived. 

It is further stipulated that where any document has been offered 
in evidence and the same has been copied into the deposition the 
original ig to be produced upon the hearing of the cause if desired 
by either party, and that where copies of the letters or telegrams 
have been offered in evidence they shall be treated us we s un- 
less special objection has been made and the original called for at 
the time of offering the same in evidence; but the original telegrams 
and letters are to be produced upon the hearing of the cause if in 

ion of the party introducing the same. 

It is further stipulated that any books of account, whether of the 
plaintiff or of the Fidelity National Bank, which have been or may 
be referred to or used in evidence shall be produced upon the hear- 
ing upon reasonable notice, if desired by either party, and may be 
used at any stage in the litigation, without being made a part of the 
record, to the extent to which the same have been or may hereafter 
be referred to or used in evidence. 

It is further stipulated that the testimony is subject to all objec- 
— to relevancy or competency by either party except as above 
specified. 


311 Testimony in Rebuttal. 


Be it remembered that on this 18th day of April, A. D. 1888, per- 
sonally appeared before me, John Gray, a notary public within and 
for the county of Cook and State of Illinois, A. L. Dewar to testify 
on the part of the plaintiff in the above-entitled cause. 

Present: William H. Swift, „ attorney for the plaintiff, and 
—— H. Burnet and E. W. Kittredge, Esqs., attorneys for de- 

endant. 


And the said A. L. Dewar, having been first duly sworn to testify 


the truth, the whole truth, and nothing but the truth in the cause 


aforesaid, did depose and say as follows, to wit: 


Direct examination by Mr. Swirt : 


Q. Mr. Dewar, you are the cashier of the American Exchange 
National Bank of Chicago, are you? : 

A. Yes, sir. 

Q. You have been cashier of the bank ever since its organization 
in * 1886 ? 

A. Yes, sir. 

Q. You know the firm of C. J. Kershaw & Co.? 

A. Yes, sir. 

Q. Mr. Hamilton Dewar, one member of that firm, is a brother of 
yours, is he not? 

. Yes, sir. 

_ Q And Mr. C. B. Eggleston, who is a special partner of that firm, 
you know also, do you 
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A. Yes, sir. 

Q. The firm of C. J. Kershaw & Co. kept their account with the 
American Exchange National Bank, did it not? 

A. It did. 

Q. Beginning about when—some time in the fall of 18867 

A. About that time; yes. I do not remember the exact date. 

Q. On the 14th of June of last year, 1887, do you remem- 

312 ber that the American Exchange National Bank received a 

telegram from the Fidelity Bank reading as follows: “ Joseph 

Wilshire will be at your bank to-morrow morning with six hundred 

thousand dollars to make his trade with Kershaw and others good 
if they are protected until he arrives?” 

A. Yes, sir. 

Q. I now show you a telegram which has been introduced in evi- 
dence and attached to Mr. Orr’s deposition as Exhibit No. 32 and 
ask you if that is the telegram ? 

A. It is. 

Q. At what time was it received in the city, according to the mark 
of the telegraph office on it? 

A. 2.56 p. m. 

Q. At what time was it received here at the bank ? 

A. It was some time after three o'clock. 

. The bank had closed at that time, had it? 

A. Yes, sir; it had. 

Q. Had the board of trade closed also, Mr. Dewar? 

A. Yes, sir. 

Q. Had the American Exchange received from the Fidelity Bank 
prior to that despatch any telegram or communication referring to 
the matters to which this despatch refers? 

A. No, sir. | 

Q. Did this telegram, when it was received.at the bank, come into 
your hands personally ? 

A. I cannot swear to that. 


I do not mean directly when it was first received, but did it, 


shortly after it reached the bank, come into your hands? 

A. Certainly. 

Q. What did you do in reference to it? Did you reply to it? 

A. Yes, sir. 

Before you sent a reply will you please state what you did, if 
anything? 

A. When we received the telegram I immediately sent over for 
‘Kershaw and my brother, and in course of conversation I told them 
that this bank could not in any way protect them—in any shape, 
manner, or form. We wanted to do everything in our power to as- 

sist them. Then they went on to say that the board of trade 
313 had closed, and that Wilshire would certainly be here before 

: the board opened again on the following morning, so that 
they were practically protected until then, and at their request I 
sent that reply. 


‘ — for defendant objected to the testimony as not being re- 
ut 
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Q. After the reply message was prepared as sent was it shown to 
Kershaw and Mr. Hamilton Dewar? 

A. Yes, sir; it was. 

Q. What action had the bank taken upon the 14th of June, if 
any, with reference to the checks of C. J. Kershaw & Co.? 


(Objected to by counsel for defendant as not being rebuttal.) 


A. We had declined to pay the checks of Kershaw & Co. and 
threw the clearing-house checks out. 

Q. Through the whole day of the 14th or part of the day? 

A. After we threw the clearing-house checks out we certainly paid 
no more checks. 

Q. At what time, if you remember, did you refuse payment of 
the clearing-house checks on the 14th? 

A. It would be about one o’clock. 

Q. That is, that is the usual hour at which clearing-house checks 
are passed on? 

A. Yes, sir. | 

Q. What did you understand this message received from the Fi- 
delity — to mean where it says, If they are protected until he 
arrives?” 


(Counsel for defendant objected to the form of the question.) 


A. I simply understood that if Kershaw & Co. was protected 
until Wilshire arrived the next morning they would send sufficient 
funds to protect them. 

Q. The amount of funds, however, was mentioned in the mes- 
sage received from the Fidelity Bank, was it not? 

A. Yes, sir; $600,000. 

Q. In the ordinary course of business no checks could be 

314 presented between the time that telegram was received and 

the time Wilshire would arrive on the morning train from 
Cincinnati, could there? 

A. No, sir. 

Q. If Mr. Wilshire came up from Cincinnati, about what time 
would he arrive in the morning—that is, if he came up at night? 

A. He would get in about eight o’clock. 

Q. Did you send the reply, or was it sent with your knowledge? 

A. It was sent with my knowledge. 

Q. Is this the reply introduced in evidence and made Exhibit 
“33” to Mr. Orr's deposition : “If Wilshire is here to-morrow morn- 
ing with six zebra currency the deal will be safe. Answer quick.” 

A. Yes, sir. 

Q. Was an answer received from the Fidelity Bank that night— 
the 14th of June? 


(Counsel for defendant objected to all this testimony as not being 
rebuttal.) 


A. There was. : 

Q. Mr. Dewar, were you present at the interview which took place 
in the American Exchange Bank upon the following morning ? 
29—1110 


to the credit of C. J. Kershaw & Co. for their use. 
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A. Yes, sir. 

Q. Will you please state in your own way who were present at 
that interview and what took place as near as you recollect. 

A. J. W. Hoyt, Wilshire, leston, Kershaw, Hamilton Dewar, 
Irwin, and inyself. The interview was held in the ante-room of the 
directors’ room and we sat around the table. I asked Wilshire, 
„Well, have you brought the $600,000 currency?” Hesaid. “ Yes.” 
I then said, What shape is it in?“ He said, Exchange.” I then 
said, What exchange? He said, New York exchange.” I said, 
“ You are pretty fellows to bring New York exchange; exchange is 
selling ata dollar discount.” Kershaw and Hamilton Dewar at once 
commenced to figure with Wilshire and Hoyt as to the requirements 
of the day. They figured that they would want $68,000 and $150,000 
for margins and other purposes. I sat there and listened and turned 

to the firm, and I said, “ Be careful, boys, and figure correctly.” 
315 Iasked Mr. Kershaw, Does this $150,000 include checks 

which were thrown out yesterday?” He said yes, it included 
everything. They then asked for the exchange, and Wilshire said, 
“TI left it over in my satchel at the Richelieu. I will run over and 
get it.“ He left then and I left the room and did some figuring at 
my desk. Wilshire came back shortly afterwards; he took the ex- 
change out of his pocket—it was in an envelope—and passed it 
around the table. There was some more conversation in reference 
to the figuring, which was practically going over the figuring again, 
and the exchange was then finally handed to me by my brother, 
$200,000 exchange and $200,000 letter of credit. 

Q. Was Mr. Irwin present when this interview commenced ? 

A. No, sir; he was not. 

Q. Was I present when the interview commenced ? 

A. You were not present at all. 

Q. Did Mr. Wilshire state that he had any instructions with ref- 
erence to leaving this exchange and letter of credit? 

A. None whatever, sir. 3 

Q. Did he ask for any agreement on the part of the American 
Exchange National Bank ? 

A. No, sir. 

Q. Did you state to him or did he ask you to state that the Amer- 
ican Exchange Bank would protect the wheat deal ? 

A. There was no such conversation at all, sir. 

Q. Did you make any arrangement or agreement of that kind? 

A. None whatever. , 

Q. With Wilshire or Hoyt or any one? 

A. No; no agreement at all. 

Q. What was the exchange ? 

A. The exchange was four drafts, $100,000 each, on New York, 
drawn by the Fidelity National Bank of Cincinnati on the Chemi- 
cal National Bank of New York. 

Q. A letter of advice? 

A. The letter of advice was advice from the Fidelity National 
Bank to this bank, advising that Wilshire had deposited $200,000 
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316 Q. Was there any talk in reference to the markets at that 
interview ? 

A. I don’t remember any. 

Q. You say that after making figures Mr. Kershaw and your 
brother, Hamilton Dewar, stated that they would want $68,000 for 
the clearing-house ? 2 

A. Yes, sir. 

And $150,000 for the margins and other purposes? 

A. Yes, sir. 

Q. What clearing-house did you understand that to be? 

A. The board of trade clearing-house. 

Q. Did you during that interview make any memorandum of 
those figures as they gave them ? 

A. Yes, sir. 

Q. Will you look at the document I now hand you, which has 
been introduced in evidence and is marked Exhibit “6” of Mr. Orr’s 
deposition, and state whether that is the letter of advice you have 
just mentioned in your testimony ? | 

A. Yes, sir; it is. 

Q. Will you look at the back of the letter of advice and state 
whether those figures (indicating) “ $68,000,” and“ $150,000” under 
the $68,000, are the figures made by you at that interview when 
they made that statement? 

A. Yes, sir; they are. 

Q. Have those figures been changed in any way since that time, 
Mr. Dewar? 

A. No, sir; they have not. 

Q. They are your figures, are they ? 

A. Yes, sir; they are my figures. 

Q. During the progress of that interview did you make any fig- 
ures with Mr. Kershaw showing the state of his account with the 


bank? 


A. I did. 
Q. Will you look at the sheet I now hand you and state whether 
any of the figures thereon were made at that time; and, if so, which 


ones? 
A. The figures in ink were made by me with Mr. Kershaw that 


morning at my desk. 

(Counsel for plaintiff offered said paper in evidence, and the same 
is marked Exhibit “ 100.”) 
317 Exaisit 100.“ John Gray, Notary Public. 


American Exchange National Bank. 
25. Capital, $1,000,000. 


D. B. Dewey, pres't. 

E. Buckingham, vice-pres’t. 

D. K. Pearsons, 2nd vice-pres't. 
A. L. Dewar, cashier. 


* 


318 


DAVID ARMSTRONG, RECEIVER, &C., vs. 


CuHIcAaGo, —— —, 188-. 


700 
450 


11,400 8,749.92 ” 
280,000 


6,509 | 
8,749 15,258 


(Norz.— The second page of this exhibit is written on a 
similar letter-head to page 1.) 


896,200 
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897,182 
812,182 
$912,000 100 


(Norz-The figures in heavy-faced type are in ink on original 
and those in light-faced type in pencil.) 


Q. = you please explain these figures in ink? What do they 
mean 

A. In the left-hand column $400,000 represents the exchange and 
letter of credit which we received from Kershaw & Co. $300,000 is 
the same thing, less the $100,000 draft which was made payable to 
the American Exchange National Bank. $11,400 represents the 
amount to their credit the night previous. $483,350 represents the 
value of 690,500 bushels of 2 wheat at 70 cents; the $1,500 repre- 
— * bushels of 2 corn at 30 cents; the $796,200 represents 
the total. 

— what may be called the credit side of the account, 
is it 

A. Yes, sir. 

2 Now explain the items on the other side of the account, if you 
ease. 

A. The $13,135.35 is a check that was thrown out the day before; 

the $257,000 is a check which we paid on the 13th; the 
319 $6,509.27 represents a check thrown out the day before; the 

$8,749.92 the same. The $280,000 are notes which this bank 
held of C. J. Kershaw & Co.’s. The total in ink, $565,394. 

Q. What do you mean, Mr. Dewar, when you say that the 
$300,000 1 —.— the same thing as the $400,000, less one of the 
drafts for $100,000? Explain why, in making those figures, one of 
the drafts was deducted. 

A. When I handed the paper to Mr. Orr he called my attention 
to the fact that one of the drafts was made payable direct to our 
order, and we considered it advisable to telegraph to the Fidelity 
National Bank. 

Q. In reference to that draft? 

A. In reference to that $100,000 draft. 

Q. Meanwhile what, if anything, did you and Mr. Orr say to C. 
J. Kershaw & Co. in reference to that particular draft? 

A. I don’t know what Mr. Orr said. 

Q. Did you yourself say anything ? 

A. I simply told Mr. Kershaw, calling his attention to those 
figures, that we would wait advices from the Fidelity National 

uk. 

Q. In reference to this particular draft? 

A. In reference to the $100,000 draft. 

Q. You say the item of $483,350 — the credit side of these 
figures in ink represents the value of the number of bushels of 
wheat you have stated at 70 cents per bushel. What was that 
wheat? How was it held by the bank, if at all? 
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A. It was held. as collateral to general advances which we had 
previously made. 

Q. Solely as collateral for general advances? 

A. It was held as collateral to his checking and the notes we 
held. 

Q. What notes ? 

A. $280,000. 

Q. The same notes that appear on the other side of the account ? 

A. Yes, sir. 

Q. The $1,500 item you say represents the value of 5,000 bushels 
of corn ? 7 

A. Yes, sir. 

Q. Was that held by the bank in the same way as the wheat? 

A. Yes, sir. 
320 Q. Now, taking the other side of the account, the three 
items representing checks that were thrown out on the pre- 
vious day represent checks that were given for what, if you know? 

A. I think they were for storage checks. 

Q. What do you mean by storage checks? 

A. Payment of storage-house charges. I would not swear they 
were all that, but I think one or two of them was. 

Q. Can’t you — a little more particularly what you mean 
by storage-house charges? 

A. Kershaw was carrying a quantity of cash grain, and it would 
represent the charges due to the elevators on this cash grain. 

Q. Did these checks represent storage charges for the wheat that 
was held by the bank and other wheat in store, or did they repre- 
sent storage charges for wheat in transit, or both together ? 

A. I should say both together. 

Q. Then, as to the wheat in transit,did the bank have any interest 
in that? 

A. Yes, sir. 

Q. What? 

A: Do you refer to the exchange that we had purchased from 
Kershaw, with the documents attached ? 

Q. I refer to that if the bank held any such exchange. Did the 
bank hold any such exchange? 

A. Yes, sir; we had. 

Q. Then, if the storage checks were not paid and paid at once, 
what would the result have been upon the stuff in transit ? 

A. It would have been attached. 

Q. What do you mean by attached? Do you mean stopped in 
transit? 

A. Stopped in transit; yes, sir. 

Q. By the elevator men to whom these charges were due? 

A. Yes, sir. 

Q. Was that the reason, Mr. Dewar, that in making these figures 
special attention was given to these checks, to the exclusion of the 
other checks that had been thrown out? 

A. It was. Mr. Kershaw called my attention to the fact that we 
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must protect these storage-house checks, or otherwise the stuff might 
be sto in transit. 

321 Q. You have stated that Mr. Wilshire produced four drafts 
of $100,000 each. 

A. Yes, sir. 

. Ani that two of them were handed to you by your brother. 
To whom were the other two handed ? 

A. To Mr. Irwin. 

Q. Mr. Dewar, did I have anything to do with the taking of those 
drafts und that letter of advice by the bank? 

A. Nothing whatever. 

Q. Did I say anything to Mr. Wilshire or to any of the gentle- 
men present at that interview in reference to taking them? 

A. No, sir. 

Q. Will you state anything that was said or done at that time, if 
there was anything, that fixes that distinctly in your recollection ? 

A. I remember distinctly coming out to you; before the conclu- 
sion of the interview I turned around to Mr. Wilshire and said: 
“ Now, gentlemen, I want to ask you one question. It is this: Is 
the Fidelity National Bank perfectly solvent?” Eggleston said to 
Wilshire, he said: Joe, I have known you since you were a boy; 
I want yuu to answer Mr. Dewar the straight question.” Wilshire 
laughed and said: “ You might as well ask me if your own bank 
is solvent.” He emphatically declared the bank was so. I came 
out and repeated this to you, and said also that Mr. Irwin had known 
Mr. Hoyt for some years and everything appeared perfectly straight, 
and lingered for your advice. You turned around and said to me: 
“* Dewar, if there are any points of law you wish to know I will be 
glad to give you information, but as regards your financing you 
must use your own judgment.” 

Q. Was there any conference between you and Mr. Irwin or be- 
tween you and any other officer of the bank during this interview 
in reference to taking the exchange and letter of advice ? 

A. No, sir; none whatever. 

Q. Was there any agreement or arrangement about taking the 
letter of advice and the two drafts for $100,000 each as a deposit 

other than what you have already stated ? 


322 (Counsel for defendant objected to the form of the question.) 


A. No; there was no agreement or arrangement made. 

Q. The American Exchange Bank had previously received a num- 
ber of times letters of advice from the Fidelity Bank of a similar 
tenor with this letter of advice, as appears from the testimony of Mr. 
Orr, in which testimony the letters of advice have been introduced 
as exhibits. What had been the custom of the bank in receiving 
those upon the deposit—that is, did they treat them as cash items 
and allow checking against them or take them for collection merely, 
or what had the bank done? 

A. The custom was to place them to the credit of C. J. Kershaw 
& Co. 
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Q. And permit Kershaw & Co. to check against them as cash 
items ? ' 1 

A. Yes, sir. 

Q. How did the bank treat the deposit of this letter of advice 
and these two drafts of $100,000 each ? : 

A. They were placed to the credit of C. J. Kershaw & Co., and we 
held them as paper, paying checks against them. 

Q. Will you state, Mr. Dewar, exactly what the bank did from the 
time that you took those — from your brother up to the time 
that they were placed to the credit of the account of C. J. Kershaw 
& Co.? 

A. We telegraphed New York. We telegraphed Cincinnati. 

Q. Telegrams have been introduced in evidence and made ex- 
hibits to the deposition of Mr. Orr, showing that you telegraphed 
New York to ascertain whether the drafts would be paid by the 
Chemical National Bank of New York when presented, and that 
you telegraphed the Fidelity National Bank of Cincinnati in refer- 
ence to the one draft.of $100,000 made payable to the order of the 
American Exchange Bank. Those telegrams are attached to Mr. 
Orr’s deposition as Exhibits “36, 37, 72, and 73.” I read them to 
you. (Counsel reads telegrams.) Having now read the exhibits to 
you, will you please state whether those are the telegrams to which 
you referred in your previous answer ? 

A. Yes, sir; they are. 
323 Q. Will you now please state what the American Ex- 
change Bank did, if anything, in reference to those two 
drafts and the letter of advice while awaiting replies to those tele- 
rams? 

A. The American Exchange National Bank commenced to pay 
the checks of Kershaw & Co. at 10 o’clock sharp against these drafts 
and letter of advice, and we — steadily up to the time of the pre- 
sentation of the $200,000 check for the clearing-house; then we 


stopped. 
3 While you were paying checks where were the drafts and the 


letter of advice? 

A. They were in the hands of the assistant, Mr. Orr. 

Q. That is, the assistant cashier ? 

A. Yes, sir. 

Q. Had they been entered upon the books of the bank ? 

A. No, sir; I think not. 

Q. Had there been any arrangement or agreement in reference 
to them with C. J. Kershaw & Co., except such as you have already 
stated in reference to the one draft of $100,000? - 

A. No, sir. 

Q. Did Kershaw & Co. know, so far as you know, that the bank 
was telegraphing in reference to any of this paper except in refer- 
ence to the one draft of $100,000 made to the order of the bank ? 

A. I think they did, sir. 

Q. Did they know whether or not the deposit had been placed to 
their credit ? 

A. They could not have known. 
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Q. As to the fact simply, did they know?: 

A. They did not know it had been placed to their credit. 

Q. Now, will you state in reference to the clearing-house check 
you were about to mention what that was and when it was pre- 
sented, and what occurred at that time? 

A. My, brother presented, about 11 o’clock,a clearing-house check 
for his differences in the clearing-house for $200.000. I said to him, 
“T cannot pay this; I decline to pay it.” I expressed my surprise 
that the amount should be $200,000 instead of $68,000. 

Q. Please do not say you expressed your surprise, but state what 

was said and done as near as you cun recollect; give the su b- 
324 stance if you do not recollect the precise words, but give the 
words us rear as you can remember them. 

A. When my brother asked me to pay it I told him it was 
impossible to do so. This bank could not make one cent of 
advance unless we had ample security. He then asked me to pay 
a part of it and drew out a check for $100,000, which I took to the 
teller to get certified. While I was walking to the teller I made u 
my mind it was utterly useless. They would never get throug 
the clearings with $100,000, and I told my brother so, and there and 
then, with his consent, I tore up the check. The entry for certifi- 
cation having been made in our books, I asked him for another 
check for $100,000, which he gave me. 

Q. Was it at that time that you asked him for the other check of 
$100,000 or subsequently upon the same day? 

A. Immediately. 

Q. The first check for $100,000, then, which you took to the teller 
had been certified, had it? | 

. Yes, sir. 

Q. And charged to their account ? 

A. Yes, sir. 

Q. What was the object of getting the second check for $100,000? 

A. In order to reverse the entry. 

Q. Simply to reverse the entry ? 

A. That is all, sir. 

Q. You spoke of this $200,000 check as a clearing-house check ; 
what do you mean by that? 

A. A check to settle differences in the clearing-house. 

Q. The clearing-house of the board of trade? 

A. Board of trade; yes, sir. 

Q. Then do you mean that instead of presenting a check of 
$68,000, which they estimated in the morning would necessary, 
they presented one for $200,000? 

A. Yes, sir. 

Q. You said after you declined to pay your brother drew out a 
check. What did you mean by the expression “ drew out a check ?” 
Do you mean that he took one out of his pocket that was already 
filled out or that he filled out a blank? 

A. He filled out a blank in the office. 
$25 Q. What, if — did he say about needing the 
$200,000 to 10 through the clearing-house ? 
30—1110 
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A. He presented the check and wanted $200,000 to clear them. 
Q. Did he say they needed that amount to zo through the clear- 
ing-house? 


(Counsel for defendant objected to the form of the question.) 


A. Yes, sir. 

Q. After you said you could not pay the check for $200,000, then 
what did he say? 

A. He asked me then to pay $100,000 and tried to assure me 
that it would help them out. 
. Do you remember who was present at that time besides your- 
self and your brother? 

A. I cannot swear positively. | 
Q. Don’t you remember that I was present at that interview? 

A. I know that you were, yes. I remember that distinctly. 

Q. Didn’t your brother, after you declined to pay the check for 
$200,000, ask you how much you would pay? 


(Counsel for defendant objected to the form of the question.) 


A. He asked me if I would not pay $100,000. 

. Q. Won't you explain what you mean by this check being entered 
in the certification book? What does the bank do when a check is 
certified ? 

A. We immediately charge it up in our certification book and 
charge it up to the account. 

Q. Treat it as paid as fur as the customer is concerned at once? 

A. Yes, sir. | 

Q. When was it? At what time of the day of the 15th of June that 
this check for $200,000 was presented and refused ! 

A. About 11 o’clock. 

Q. In the forenoon ? 

A. Yes, sir. 

Q. Did the American Exchange National Bank pay or certify any 
checks after that? 

A. Not one. ' : 
326 Q. When, with reference to the time of refusing that check, 
was the deposit placed to the credit of C. J. Kershaw & Co. 
upon the books of the bank ? 

A. I think it was shortly after this. 

Q. Do you know personally ? 

A. I could not swear positively. 

Q. How definitely do you know, Mr. Dewar, at what time the de- 
— was placed to the credit of Kershaw & Co. on the books of the 

nk ? 

A. I havea very strong impression that it was placed a short time 
after this. I could not say definitely. 

Q. Had the bank, at the time it was certifying and paying checks 
and up to the time that the deposit was placed to the credit of C. J. 
Kershaw & Co., received any reply to the telegrams sent to New 
York and Cincinnati, to which you have referred ? 

A. No, sir. : 


- 
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Q. Then, — — the bank —let me see if I understand 
ou correctly —notwithstanding the bank was awaiting advices from 
ew York and from Cincinnati, all the action that the bank had 

taken in paying and certifying checks and refusing the clearing- 

house check for $200,000 and crediting the deposit was taken be- 
fore any of the advices were received ? 


(Counsel for defendant objected to the form of the question.) 


A. Yes, sir. 

Q. Exhibit “100” which has been introduced in evidence has 
upon it, I see, figures in pencil in addition to or besides the figures 
in ink, about which you have testified. Will you please explain 
what the pencil figures are? 

A. These sheets represent checks. 

Q. Please confine yourself to the question. 


(Question read by stenographer.) 


A. The pencil figures are the amounts of checks we paid out 
that day—the 15th of June. There is one item here which repre- 
sents margins which we were holding for exchange—which we had 

practically charged up. 
327 Q. When you say checks paid, do you include as paid 
checks certified ? 

A. Yes, sir. ä 

Q. When were those pencil figures made? 

2 were made from 10 up to the time I stopped paying 
checks. 

Q. After you had made the figures in ink and exhibited them to 
Mr. Kershaw, on the morning of the 15th of June, what did you do 
during the balance of the forenoon with that memorandum ? 

A. I took this memorandum and went to the teller’s box. 

Q. Which teller? 

A. The paying teller. There was quite a line of parties at the 
counter offering their checks for certification. As I wanted to see 
there would be no error made, I took this memorandum’ myself as 
the checks were presented to me. I then handed the checks to the 
teller, who also took a memorandum and certified them and de- 
livered them out. 

Q. You say you went to the teller’s box; which teller? 

A. The paying teller. 

Q. And remained in the paying teller’s box, acting with him, dur- 
ing the time these checks were being presented ? 

A. Yes, sir. 

Q. You say, “So that no error would be made.” Error in what 
way? 

A. There were a great many there presenting their checks; I was 
desirous of keeping a correct account of each item myself. 

Q. Why, what was the thing you were watching? 

A. That there should be no overdrawing. 

Q. What, if anything, did your brother say in reference to your 
stopping payment of the checks at the time you refused payment 
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of the clearing-house check for $200,000 and destroyed the check 
for $100,000? 

A. I cannot remember any particular conversation. 

Q. Did you ask him how he expected to get through the clearing- 
house with $100,000 when he had presented a check for $200,000, 
and said they needed that amount? 

A. Certainly, I remember that. 
328 Q. What did he say in reply to that? 

A. He assured me he could get through with one hurdred. 
I told him it was impossible. 

Q. What further did you say to him? 

A. I remember saying it was all up; we could not do anything 
more for him. 

Q. Do you remember saying to him“ You might as well stop?“ 

A. You might as well stop, yes; some such word as that. 

Q. What, if anything, did he say in reply to that; did he assent 
to it or dissent from it or what did he say or do? 

A. He certainly assented to it. 

Q. Do you remember what he said ? 

A. I don’t remember his exact words. , 

Q. In the telegram which you sent to the Fidelity Bank, upon the 
night of June 14, you used this expression, “ The deal will be safe.” 
Will you please explain what you meant or what you had reference 
to in that —— ? : a 

A. I — meant to convey the idea, in reply to the Fidelity 
National Bank’s telegram if Wilshire was here with $600,000 cur- 
7 in the morning, that the trades of Kershaw would be all 
right. 

Q. Their telegram to which yours was a reply said, “ Wilshire 
will be at your bank to make his trade with Kershaw and others 
good.” You said, The deal — be safe.” Did you intend to refer 
to the same thing to which they referred, the trade with Kershaw 
and others? 

A. Yes, sir, most certainly ; nothing else. 

Q. Was Mr. Green, of Irwin, Green & Co., atthe bank on the 15th 
of June? 

A. I could not swear to that. 

Q. Was he present at the interview, to which we have referred, 
that took place in the room adjacent to the directors’ room on the 
morning of the 15th of June? 

A. No, sir. 

Q. When Mr. Wilshire took from the envelope the letter 
329 of advice and the four drafts, what was done with them! 

A. My distinct recollection is that they were passed around 
the table and examined by those present. 

Q. What was done in reference to a division of the drafts and 
what was said, if anything? 

A. Kershaw & Co. received $400,000, $200,000 of the draft and 
— letter of credit, and Irwin received $200,000 of New York 
exchange. | 

Q. Did you personally make that division ? 
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A. No, sir; I had nothing to do with it. 

Q. Who did make it, if you know? 

A. I could not say. 

Q. Did Mr. Wilshire state that he was instructed to leave that 
letter of advice and those drafts with the American Exchange Bank 
if the American Exchange Bank would place $400,000 to the credit 
of C. J. Kershaw & Co. and $200,000 to the credit of Irwin, Green 
& Co., and protect the wheat deal ? 

A. Most positively not. 

Q. Did he say anything of that kind ? 

A. Nothing at all, sir; not a word. 

Q. Was anything said about placing $200,000 to the credit of 
Irwin, Green & Co. by the American Exchange Bank ? 

A. Not one syllable, sir. 

Q. During the interview on the morning of the 15th was any- 
thing said in reference to the telegrams of the night before between 
the American Exchange Bank and the Fidelity Bank ? 

A. There was nothing said that I can remember except what I 
asked Wilshire. ä 

Q. _ was that that you asked Wilshire; your previous testi- 
mony 

A. I asked him if he had brought the currency. 

Q. That was all? 

A. That was all; yes, sir. 

Q. Did you introduce me to Mr. Wilshire as a director of the 
bank ? 

A. No, sir. 

Q. Did you make any statement upon the 15th of June to Mr. 
Wilshire of my connection with the bank? 

A. I stated to Mr. Wilshire you were the bank’s attorney. 
330 Q. How came you to make that statement? 

A. My recollection is Mr. Eggleston had introduced you, 
and Mr. Wilshire seemed to want to know—enquired who you were. 
He asked the question more from his expression than from saying 
anything. I just simply said, Mr. Swift is the attorney of the bank, 
Mr. Wilshire.” 

Q. Did Mr. Wilshire deliver the contents of that package to you 
personally ? 

A. Decidedly not, sir. 

Q. Do 2 recollect Mr. Wilshire saying anything about going to 
— during that day—the 15th of June? If so, what did he 
say 

A. Towards afternoon he stated he would go to Cleveland and get 


enough money to protect these trades. 


Q. After the bank had 2 payment of Kershaw's checks 
upon the 15th of June did Mr. Wilshire have any conversation with 
you — make any enquiry of you about the bank’s stopping pay - 
inent 

A. I remember him coming back in an excited manner, asking 
what was the matter. 

Q Asking you what was the matter, do you mean? 


238 DAVID ARMSTRONG, RECEIVER, &C., vs. 


A. Yes, sir. 

Q. What did you say in reply? 

A. I simply stated that instead of the clearing-house check being 
—" it was presented for $200,000, and we could not possibly 

o it. 

Q. Did he say anything in reference to the bank having violated 
an agreement? 

A. No, sir; nothing at all. 

Q. Did he say anything about an agreement? 

A. Nothing to me at — one word; never even intimated it. 

Q. Did he say anything whatever in reference to an agreement, to 
which you, in reply, referred him to me, saying “ What does Mr. 
Swift say?” 

A. I don’t remember any such thing. | 

Q. Are you positive Mr., Wilshire did not say anything to you in 
reference to there being an agreement made by the bank? 

A. Most decidedly: perfectly positive, sir. 
331 Q. During the interview on the morning.of the 15th did 
Mr. Wilshire have any side talk with you and Mr. Irwin? 

A. None whatever, sir. 

Q. Were the figures in ink shown upon Exhibit “ 100” taken into 
the room where the interview took place during the interview ? 
My recollection is that they were. 

. Where were they made? 

. They were made at my desk outside. 

. Was Mr. Kershaw with you when they were made? 
Ves, sir; he saw them made. 

aa anybody else with you when the figures were made? 

o, sir. . 

. Was there any conversation on the morning of the 15th or on 
the afternoon of the 14th between you and Mr. Kershaw in reference 
to — throwing out of the checks of C. J. Kershaw & Co. upon the 
14th? 

A. I remember distinctly discussing the throwing out of the 
checks on the afternoon of the 14th with Mr. Kershaw and m 
brother. I also remember distinctly on the morning of the 15th 
interview asking Mr. Kershaw himself if that $150,000 would in- 
clude checks which were thrown out the previous day. 

Q. Do you remember whether these figures, $150,000 and $68,000, 
were figures given to you by Mr. Kershaw or your brother or 
arrived at by them together? 

A. They were both together, sir, and figured together with Wil- 
shire and Hoyt. 

Q. Figured together and figured with Wilshire and Hoyt? 

A. Yes, sir. 


OPOropor 


Cross-examination by Mr. K1rtrepGE: 


Q. Mr. Dewar, I want to ask you to produce Mr. Kershaw’s ac- 
count with the bank and state to me what was the indebtedness of 
Kershaw & Co. at the close of business on the 13th of June, 1887, 
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and how it was represented—that is to say, when I say how it was 
represented I want to know what part of it was notes and what part 
of it was anything else. 
3312 A. The books show a total indebtedness of $660,378.37, 
com of $280,000 in notes and the balance in checks, less 
a deposit which did not come in in time, and therefore did not go 
through. until the 14th, of $94,063.75, and stuff which was outload- 
ing and the exchange for which we received the following day, the 
14th, for $71,128. That is as near as I can figure it. That leaves 
an indebtedness of $494,386.62. 

Q. You say the balance was in checks after the $280,000. What 
is the amount of that balance? 

A. The balance would be $380,378.37. 

. From this total indebtedness of $660,000 I understand you to 
state there were certain deductions that you make. The first isa 
check of $94,063? 

A. A deposit. 7 

Q. What are the facts about that depesit ; what did it consist of? 

A. I could not tell you without reference. - 

Q. It was a deposit, if I understand you, that was not entered on 
the books until the 14th. 

A. It was a deposit received late in the afternoon of the 13th— 
too late to go through the books until the 14th. 

Q. And was actually made on the books on the 14th? 

A. Yes, sir. 

Q. What other deduction did you make from the $660,000? 

A. $71,928. 

Q. What did that represent? | 

A. That represented, I am informed by the assistant cashier, stuff 
which had been given out for export—a trust receipt. We did not 
receive the exchange until the 14th. 

Q. You mean that on collaterals held by the bank, a part of the 
690,000 bushels of wheat that you had given to Kershaw for ship- 
ment—the amount — by the $71,928. Is it that? 

A. I understand from the assistants that that was for wheat which 
the bank had held and had given out for shipment. 

Q. Was it wheat in addition to the 690,500 bushels? 

A. Yes, sir. 

Q. In addition to it? 

A. In addition to it. 
332 50 * which, therefore, you had trust receipts as you call 
them 

A. I believe we had trust receipts. 

Q. Do you remember how many bushels of wheat were repre- 
sented by that $71,928? 

A. No, sir; I could not tell you. 

Q. Are you quite sure that that is in addition to the 690,500 
bushels mentioned on Exhibit“ 100?” 
A. Certainly, sir. 
Q. You are quite sure it was in addition ? 
A. It must have been. 


240 DAVID ARMSTRONG, RECEIVER, &C., vs. 


Q. It must have been in addition? 

A. Yes, sir. 

Q. This was at the close of business hours on the 13th? 

A. Yes, sir. 

Q. On the 14th can you give me the credits to Kershaw & Co.’s 
account ? 3 a 

A. $94,063.75, $93,267.76, $71,928, and $10,000. 

Q. That $94,063 is the same item you mention as having been 
deposited on the afternoon of the 13th ? 

A. Yes, sir. 

Q. And entered on the morning of the 14th? 

A. Yes, sir. 4 

Q. Now, on that date was the $71,928 represented by trust re- 
ceipts that you had given out returned to the bank ? 

A. On the day of the 14th? 

Q. Yes. 

A. We received a deposit on the 14th as that amount. 

Q. Is that the $71,928 that is mentioned in these four items of 
credit on the 14th? 

A. Yes, sir. 

Q. Those two items, therefore, in arriving at the figures $494,386.62 
were deduced from his indebtedness on the 13th ? 

A. Yes, sir. 

Q. To get that amount? 

A. To get that amount. 

Q. Now, aside from those two items he deposited two other 
items, aggregating $103,267, if I understand it, on the 14th ? 

A. Yes, sir. ; 

Q. Give me the deposits on the 14th. 
333 A. $4,319.94, $84,397.97, $10,000, $500, $8,557.06, $4,583.18, 
$21,000, and $1,000. 

Q. Making his total deposits on that date how much ? 

A. $134,358.15. 

Q. From which you deduct his credits of that date that you did 
not deduct on the 13th of $103,267 you get what amount? 

A. $31,090.39. 

Q. Towhich, in order to ascertain the amount of his total in- 
debtedness when you dishonored his checks on the 14th, you must 
add the item of $494,386.62, must you not? 

A. Yes, sir. 

Q. Making a total of $525,477 ; is that correct? 

A. That is right, sir. 

Q. In stating his indebtedness on the 13th did you include the 
check of $257,000, which you said was paid on the 13th ? 

A. Yes, sir; I did. 

Q. Was that charged to Messrs. Kershaw & Co. on the 13th? 

A. It was not. | 

Q. When was it charged to them ? 

A. It was charged on the morning of the 15th. 

a 2 it carried as cash by the bank from the 13th to the 
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A. Yes, sir. 

Q. But in the statement made to me here you have included it as 
though it had been charged on the 13th? 

A. Yes, sir. 

Q. If I understand you correctly the bank commenced dishonor- 
ing the checks of Kershaw & Co. about 11 o’clock on the 14th of 

une? 

A. No; it was about 1 o’clock we threw out the clearing-house 
checks on the 14th of June. . 

Q. Mr. Orr states it, as according to his recollection, to have been 
about 11 o’clock on the 14th. Your statement is it was about the 
time the board of trade clearing-house check was presented ? 

A. Yes, sir. 

Q. If I understand you that was ordinarily presented about 11 
o’clock ? 

A. Excuse me; I think you are confusing the two dates— 

334 the 14th and 15th. On the 14th of June—that was on Tues- 

day —we threw out Kershaw & Co.’s checks which came 
through the clearing-house. . 

Q. It is the 14th I am asking about. 

Mr. Swirt: Mr. Dewar, when you say clearing-house won’t you 
state whether you mean the bank clearing-house or the board of 
trade clearing-house, for I think there is where the confusion 
arises ? 

A. Yes, sir. 

Mr. KitrrepGE: When you speak of throwing out clearing-house 
—_ * the 14th do you inean the board of trade clearing-house 
checks J : 

A. No, sir; I mean checks that came in from the other banks. 

Q. From the bank clearing-house? 

A. Yes, sir. 

Q. I wish to see if I can refresh your recollection as to the 14th. 
According to Mr. Orr’s recollection you commenced dishonoring the 
checks of Kershaw & Co. about 11 o’clock on the 14th; is it yours 
that it was later in the day than that? 

A. Yes, sir. 

Q. About what time in the day would you fix it? 

A. I should say it was about 1 o’clock. | 

Q. It was after you had commenced dishonoring his checks that 
you received the telegram from the Fidelity National Bank, Exhibit 
“ 32,” to which your attention was called in chief—I read the tele- 
gram to you: “Joseph Wilshire will be at your bank to-morrow 
morning with six zebras to make his trade with Kershaw and others 
good if they are protected until he arrives —was it? 

A. Yes, sir. 

Q. Now, up to that time had Mr. Kershaw brought any of his 
contracts for the purchase of wheat to this bank ? ; 

A. Up to when, sir? 

Q. During the months of May and June, prior to this dishonor- 
ing of his checks on the 14th. 


31—1110 


242 DAVID ARMSTRONG. RECEIVER, &C.. vs. 


A. I cannot exactly understand what you mean by contracts of 
wheat. : 

Q. Is it not a fact that Mr. Kershaw, prior to this 14th of June, 
was daily or almost daily bringing to your bank contracts that he 
had entered into for the purchase of wheat ? 

A. No, sir. 
335 Q. Did he bring any of them save such as he deposited 
with you as collateral ? 

A. I never saw any contract. 

Q. Was he here from time to time talking with you about his 
purchases prior to the 14th of June? 

A. Mr. Kershaw would come in occasionally ; yes, sir. 

Q. How frequently ? 

A. Kershaw would come in once every two or three or four days. 

Q. Did he bring his contracts with him and show them to you? 

A. I never saw any contracts of Mr. Kershaw’s. 

Q. Did you have any conversation with him prior to the 14th as 
to the quantity of wheat he was purchasing ? 

A. I could not swear positively as to that. Mr. Kershaw would 
occasionally make some statements to me that he was going to take 
over so much cash wheat, and he wanted to be protected to that 
amount, or something of that sort. 

. Is it not a fact that Mr. Kershaw prior to that time, and I inean 
for a few weeks prior to that time, repeatedly discussed with — the 
transactions he was engaged in and the contracts he was making? 

A. Not particularly so. 

Q. We may not construe that answer in the same way. Did he 
discuss the contracts he was making, the extent to which he was 
purchasing wheat, with you prior to the 14th of June? 

A. To the best of my recollection Mr. Kershaw on several occa- 
sions mentioned some large amounts that he was to take care of 
from time to time. That is all I can remember about it. 

Q. Can’t you state how large he stated the amounts were? 

A. No, sir; I cannot. 50 

Q. From time to time, you say, he did this, during what period? 

A. It must have been about probably a couple of months. 

Q. You sent for Mr. Kershaw and your brother upon the receipt 
of this telegram from the Fidelity Bank on the 14th of June? 

A. Yes, sir. 

3 Q. Did you have any conversation with them as to the 
336 character of the deal in wheat that they were engaged in on 

that occasion? 

A. I do not remember entering into any particulars with refer- 
ence to the deal at that time. | 

Q. Did you ask them to what extent they had been purchasing 
wheat ? 

A. I think not. | 

Q. Nor to what extent they had contracts outstanding for which 
they were liable to be called upon for money ? 

A. I don’t remember any such conversation. 
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Q. Did you have any discussion with them as to how much money 
they would require to enable them to continue the deal ? 

A. When I showed them a telegram stating that Wilshire would 
be in Chicago the following morning with $600,000 there was some 
conversation to this extent: it would be far more than would be at 
all necessary to protect their trades. 

Q. Did you ask them what their trades were, as to their magni- 
tude, or what the extent of them was? 

A. I don’t remember having any such conversation. 

Q. You were acquainted with Kershaw & Co.’s account with your 
bank during this period of three or four months prior to June 14th ? 

A. Yes, sir. 

Q. Can you tell me to what extent they had deposited and drawn 
upon your bank during the months of April, May, and June ? 

A. It would be altogether a matter of reference. 

We are here where you can conveniently make the reference, 
and I shall be glad if you will do so. 

A. It will take me some time to make out the total amount of 
their deposits for the two months. It would take a clerk an hour 
or two hours probably. 

: Q. Your brother was one of the firm of Kershaw & Co. and was 
ere? 

A. Yes, sir. 

Q. I don’t know but what my questions have related and you 
have understood them to relate to conversations with Kershaw indi- 
vidually. Had you any conversation with your brother as to the 
character of the transactions that they were engaged in? 

A. I had conversations from time to time; yes, sir. . 
337 Q. What information did he give you as to the character 
of the deal that they were prosecuting in wheat, especially as 
to the quantity of wheat they were purchasing? 

A. At times he would state how much they were purchasing or 
about how much they were purchasing, but I had no reason to en- 
quire into all their purchases with any definiteness or their busi- 
ness. : 

Q. When their indebtedness to your bank approached the neigli- 
borhood of halfa million of dollars you were concerned, were you 
not, in knowing about the character of the deal they were prose- 
cuting ? 

A. Not the slightest, sir. It is simply this: Kershaw & Co.’s 
account was never for one moment overdrawn at this bank. I kept 
good track of that. They never had one cent of this bank’s money 
which was not amply secured. That is all I looked out for; all I 
cared about. 

Q. At this particular date they were indebted to you, according 
to your statement, a little rising $525,000 ? 

A. Yes, sir. | 

Q. What collaterals had you at that date for that indebtedness ? 

A. We had ample collateral for all the indebtedness at that time. 
The amount of collateral I would have to refer to the assistant for 
to get the figures. 
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Q. I call your attention to Exhibit “100” and ask you if, by any 
inspection of it, you can tell me what collateral you had, that you 
mentionad in that exhibit when you made those figures, and if you 
had any that is not mentioned in that exhibit, please recall it or 
ascertain it and give it to me. 

A. We had the collateral mentioned in this exhibit on the morn- 
ing of the 15th of June. 

Q. Had you that collateral at the time when you commenced dis- 
honoring the checks of Kershaw & Co. on the 14th of June? 

A. I can swear almost positively that we had the wheut and the 
corn long before we commenced to dishonor Kershaw’s checks on 
the previous day. 

Q. On the 14th of June? 

A. We had that wheat, to the best of my knowledge and 
338 belief, on the 13th. I don’t think there was much change in 
the collateral from that date. 

Q. That collateral was represented by 690,500 bushels of wheat, 
which at 70 cents amounted to $483,350, and 5,000 bushels of.corn, 
which at 30 cents amounted to $1,500? 

A. Yes, sir. | 

Q. Had you any other collateral at that time? 

A. Iv addition to that, I think, on the 13th there was 

Q. This is the 14th. 

A. I know; I was going to answer your question. I think on 
the 13th we gave up some stuff for shipment, and in addition to that 
we had a trust receipt. 

Q. Did you give up any stuff for shipmont—and I want you to 
ascertain about it—except what was covered by this $71,928 which 
you mentioned as a credit they were entitled to on the 13th, and 
— 4 they were really credited with on the 14th; was there any other 
stuff? 

A. I would have to ask the assistant about that; I did not have 
charge of that. 

Q. I will have to ask you to do that. 

A. There might have been. 

Q. I want to know; I want you to ascertain. 

A. (Witness refers to book.) Yes, there is the proceeds of that 
wheat which we gave out in the trust receipt. 

Q. How much is it? 

A. $25,249.40. 

Q. What is that item: it is a credit of what date? 

A. It ison the 15th. 

Q. Was that wheat in addition to the 690,000 bushels ? 

A. Yes, sir. | 

Q. And in addition to the $71,928 worth ? 

A. It was. 

Q. How was it you did not mention it in Exhibit “100?” 

A. I suppose that was an oversight of mine. 

Q. You feel confident you had $25,000 worth of wheat in addition 
— chat that is mentioned in Exhibit “100,” as collateral at that 
ime ? 
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A. Perfectly so, sir. 
339 Q. In addition to the 690,000 bushels? 
A. Yes, sir. 

Q. I want you to tell me what was the aggregate of the checks 
that you paid on the morning of the 15th, before you stopped pay- 
ing the — of Kershaw & Co., excluding the check to Eagleston, 
referred to 

A. $239,930.78; that is exclusive of that $256,000 check. 

Q. That is the total amount that you paid out on their account 
on the 15th, is it? 

A. Yes; that is exclusive of the Eggleston check and exclusive 
of the $100,000 check which was reversed. 

Q. You mean the $100,000 clearance check which you spoke of 
which was reversed ? 

A. Yes, sir. 

Q. Of that indebtedness I will ask you if three checks tothe order 
of the Chicago & Pacific Elevator Company, amounting to $15,083.24, 
dated the 13th: $4,905.43, dated the 1 Ith, and $3,120.78, dated the 
11th, were not the storage checks that you referred to that were pre- 
sented on the 14th and — ? 

A. I cannot state these amounts. 

Q. To whom were these storage checks that were presented on 
the 14th and dishonored drawn—in whose favor were they drawn? 

A. I do not remember, sir. 

Q. They were chargeable against the wheat that you had, and 
the collateral either in warehouse or in transit, as I understood you 
to state; is that so? 

A. We felt we had to pay them, certainly. . 

Q. They were chargeable against that wheat, were they not—liens 
upon it! 


(Counsel for plaintiff objected to the question because it asks the 
witness a question of law, whether these storage charges were not 
liens upon the wheat held by the bank and in transit.) 


„ 


A. Ves, sir. 
Q. Have you stated all the conversation which you had with your 
brother and Mr. Kershaw on the 14th, before you sent the telegram 
to the Fidelity Bank, to which your attention has been called! 

A. Yes, sir; I have. 
340 Q. Mr. Dewar, at what time does vour hank open in the 
morning? 

A. 10 o’clock, sir. 

Q. What time do you ordinarily arrive at it? 

A. About half past eight. 

Q. What time did you arrive on the morning of the 15th? 

A. It must have been about 8.30 or 20 minutes of nine. 

Q. Do you know how Mr. Eggleston came to be-here on that 
morning? 

A. I i not. 

Q. You know of no appointment by which he was here? 
A. I cannot remember any. 
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Mr. Eggleston was the largest stockholder in your bank, was he 


— 
© 
S 
» 


A. He was; yes, sir. 
Q. Can you tell me about the amount of his stock at that time? 
A. It was in the neighborhood of about $125,000. 

Q. Mr. Eggleston had been in the habit of being here almost daily 
prior to the 15th of June, had he not? 

A. Yes, sir. 

Q. He had been in the habit of discussing with you the business 
— the bank, and especially its business with Kershaw & Co., had 

e not? 

A. He had discussed the business of the bank, as well as the 
bank’s business with Kershaw ; yes, sir. 

Q. He had informed you of his relations to Kershaw’s business, 
especially the fact that he. was advancing money on wheat for them, 
and the extent to which he was advancing it, had he not? 

A. Yes, sir. 

Q. And he had himself become a borrower from the bank for 
that purpose, had he not? 

A. He was a borrower from the bank. 
at Was it not for the express purpose of assisting Kershaw & 

A. I believe he borrowed the money for the pur of carrying 
wheat for Kershaw & Co. a i . . 
Q. At any rate, he was present on the morning of the 15th ? 
A. Les, sir; he was. 
341 Q. Now, I understand you that at that interview Mr. Wil- 
shire did not bring the drefts and letter uf advice with him 
when he first came in? 
A. I don’t know that he did, sir, but he certainly gave me the im- 
ression that he had not them with him when he came in. He said 
1e would go out and get them. 

Q. Did you say he said he had left them at the Richelieu Hotel 
in his satchel ? 

A. Yes, sir; I did. 

Q. And that he would go there and get them? 

A. Yes, sir. 

Q. How far is the Richelieu Hotel from the bank ? 

A. About five minutes’ walk. 

Q. Don’t you know, Mr. Dewar, that he stated that there was a 
third party who had those papers, and that he could produce them 
from the third party ? 

A. He never made any such statement, Mr. Kittredge. 

Q. He never made any such statement? : 

A. No, sir. 

Q. How long was he gone for them ? 

A. I could not say. It was a short time. 

Q. Any such time as would enable him to go to the Hotel Riche- 
lieu and back ? 

A. Yes; I should say so. 

Q. How short a time was it? 
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A. It seemed to me about 15 minutes or so. 

Q. Isn't it true he went out and met a young gentleman in the 
rotunda of the bank, and that he came inside the bank and deliv- 
ered him the envelope? 

A. I know nothing of such a meeting. 

Q. And there was nothing said at that interview as to the papers 
being in the possession of a third party? | 

A. Not one word. 

Q. Before going out for the papers did Mr. Wilshire make any 
statement whatever as to any instructions under which he was pres- 
ent? 

A. No, sir; there was nothing said at all as regards instructions. 

Q. Did he make any reference to the tel ms that had 
342-344 passed the day before — the Fidelity National Bank 
and the American Exchange Bank ? 

A. No, sir; not that I remember. 

Q. You say you were sitting around the table at the time of that 
interview ? 

A. Yes, sir. | 

Q. When the papers were produced who were sitting there—who 
were the parties that were sitting at the table at that time? 

A. 225 ‘was Hoyt and Wilshire, Eggleston, Kershaw, and 
myself. 

Q. Is that all? 

A. Hamilton Dewar was standing; Mr. Irwin, I think, was 
standing. 

Q. You mean the president of the bank? 

A. Yes, sir. 

Q. Is that all? 

A. Yes, sir. 

Q. You say that the papers were taken out and they were passed 
around the table, if I understand you? 

A. Yes, sir. 

Q. You examined them ? 

A. Yes, sir. 

Q. One of them, if I understand vou, was a draft of the Fidelity 
National Bank to the order of the American Exchange Bank for 
$100,000? 

A. Yes, sir. 

Q. Did you discover that fact at that time? 

A. I don’t think I did; I am sure I did not. 

Q. You discovered it before any of the parties left, if I under- 
stand you? 

A. Yes, sir. 

Q. Before Mr. Wilshire had left? 

A. Yes, sir. 

Q. That paper upon the face of it was a transaction between the 
Fidelity National Bank and the American Exchange Bank. Did 

ou make any inquiry of Mr. Wilshire or anybody as to his author- 
ity with reference to that paper to deliver it to you? 
A. I did not receive it from Mr. Wilshire. 
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Q. My point is whether you asked anybody from whom you did 
receive it, or anybody who was present there, as to the authority 
that any one had to deliver you paper of the Fidelity Bank drawn 
to your order? | 

: A. I never made any such inquiry. 
345 Q. When you discovered that paper was so drawn you 
knew, did you not, there could be no delivery of that paper 
to you except by an agent of the Fidelity National Bank ? 


(Counsel for plaintiff objected to the question because it ‘s putting 
to the witness a question of law.) 


A. I did not. 

Q. How came you, then, to telegraph to the Fidelity Nationa] 
Bank about it? 

A. That was done as an extra precaution. 

Q. How happened it you did not ask the parties who brought it 
anything about it, if it was worth telegraphing about ? 

A. It is customary in receiving such deposits from a customer 
simply to pass upon the items and hand them toa clerk, and he 
called my attention to this after I handed it to him. We did not 
recognize Wilshire & Company in the matter, and I know that 
Kershaw & Co.—their attention had been called to it. 

Q. How long have you been engaged in the banking business? 

A. 20 years, sir. 

Q. In what capacity ? 

A. From junior boy up. 

Q. Do you mean to say that you did not know that a draft drawn 
by the Fidelity Bank to your order could only be delivered to you 
by the Fidelity Bank or some one representing it? 

A. We get many deposits from customers with checks payable to 
the bank’s order-which have been sent to them for their own credit ; 
when I say many I should say occasionally sume. I have received 
such deposits before in my banking experience, and there was in- 


‘formation to lead up to them. 


Q. You have not answered the question. (Question read by ste- 
nographer.) ' 

A. Not necessarily. 

Q. And after your attention was called to the fact that this draft 
was drawn as it was, and in view of the correspondence you had 
with the Fidelity Bank on the day previous, and Mr. Wilshire, who 
brought the draft, being present, are you able to state any reason 

why you did not call his attention to it and ask him how 
346 the draft caine to be drawn that way, or what authority he 
had to deliver it to you, or anything in regard to it? 

A. I can’t remember saying anything to Wilshire about it; I 
don’t think I said anything at all to him. 

Q. How happened it that you did not? 

A. I don’t see that I had anything todo with Wilshire in connec- 
tion with the draft. 

Q. Was it because you did not want to have anything to do with 
him or did not want to get any information from him about it? 
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A. I don’t know that I ever thought at all of speaking to Wil- 
— about it; I went to the proper party I thought that I should 
speak to. 

Q. Who did hand this paper to you ? 

A. Hamilton Dewar handed it to me. 

Q. Did he make any statement to you when he handed it to you, 
or did le hand it in the presence of the other parties? 

A. I don’t remember any statement being made. He passed it 
to me, I think, when we were standing up at the door. 

Q. Where the other parties were ? 

A. I think the other parties were present at the time he delivered 
the paper to me. 

Q. Who handed the other two drafts to Mr. Irwin? 

A. I don’t know, sir. 

Q. Have you no recollection who did that ? 

A. Not the slightest. 

: Q. * was said about those two drafts that were handed to Mr. 
rwin ?. 

A. I don’t remember anything particular being said. 

Q. Was there anything said about what they were to do with 
them—how they came to be handed to him? 

A. No, sir. | 

Q. Were those papers delivered to your bank as collateral security ? 

A. We accepted these papers from Kershaw & Co. and held them 
as such pending answers to telegrams which we had sent to New 

York and Cincinnati. 
347 Q. When you say you accepted them as such you mean you 
accepted them as collateral security pending the sending of 
those telegrams and the getting of the answers, do you? 
A. We accepted thein and considered them as collateral. 


Mr. Swirr: No matter what you considered; state what was done. 


Mr. KitrrepGE: I want him to state what he considered. You - 
state that your understanding or consideration was that you held 
them as collateral security pending the replies or answers to tele- 
grams you sent to Cincinnati and New Vork; is that correct? 

A. I did not make that exact statement, Mr. Kittredge. 

Q. Js that true? 

A. We simply held them as security against checks which Ker- 
shaw & Co. — we were to pay until we should receive a 
reply from New York or Cincinnati. 

Q. Was there anything said to that effect? 

A. There was nothing particular said; the draft and the letter 
of credit were simply handed to me by my brother, and he went 
away with the understanding that I was to pay checks to the extent 
of $218,000. I don’t remember anything particular being said. 

Q. Your understanding, then, that you were to hold these as col- 
lateral security, was an understanding he had as well as yourself? 

A. There was no understanding made between us, Mr. Kittredge. 

Q. What did you derive your understanding from that you took 
these papers as collateral security ? 

32—1110 
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(Counsel for plaintiff objected to the question, because the witness 
has not made any such statement as is incorporated in the question.) 


A. I did not have any — — 
Q. Didn't you have any understanding that you took them as 
collateral security? 

A. No particular understanding at all. 

Q. Particular or otherwise 

A. No; I did not. 
348 . Didn't you understand that you received these papers 
as collateral security? 

A. No, sir; I did not. 

Q. Have you testified as a witness in the case of James F. Hill 
against C. J. Kershaw and others? 

A. I believe that I have. 

Q. Before H. W. Bishop ? 

A. Yes, sir. 

Q. During the present year ? 

A. Yes, sir. . 

Q. Commencing your testimony in the latter part of February, 
did you testify before him? 

A. Ves, sir. 

Q. Did you testify in that case in answer to the question, Was 


. that 8200. 000 — referring to the $200,000 represented by. the two 


drafts—“ received on the 15th for collection, or passed to the credit 
of Kershaw & Co., and did you answer, It was received as col- 
lateral security for Kershaw & Co., or words to that effect ? 

A. I thiuk Mr. Manning asked me to give him a statement in re- 
gard to the amount of collaterals we held on such and such dates, 
and I — it to him, among which were these papers. 

Q. Wes the question just read to you asked you, and did you 
answer it just as I have read it? 

A. It seems to. me that I did. 

Q. Were you asked the further question—referring to the letter of 
advice or certificate of deposit, as it is called, for $200,000 from the 
Fidelity Bank—“ Did your bank receive that on deposit or as col- 
lateral security?“ and did you answer, “We — with the 
rest as collateral security? 

A. I believe I did. hat I wanted to convey to Mr. Manning 
was simply this: that we had not received that as an actual deposit 
at that time; that we simply held that paper, and the understand- 
ing Kershaw had with us—he went away being assured we would 
pay his $218,000 checks. As regards any promises or arrange- 
— made by this bank we had made none; there was no reason 
or any. 

Q. I ask you again wasn't that paper received as collateral secu- 
rity by the bank? 

A. Was it received as collateral security by the bank? 
349 Q. Wasn’t that your understanding of it at that time? 
A. No, sir. 
Q. How did you understand the bank received it? 


a . 
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A. I have stated that, Mr. Kittredge. I simply state it this way, 
that this paper was handed to me by my brother, and to all intents 
and purposes he understood I would pay his checks through the 
clearings when he delivered that paper to me. I did not say I would 
pay it, nor I did not say what I would pay or how much I would 
pay, what checks I would pay, or what I would do with the paper, 
and I held the paper there. It might be considered as collateral 
security or whatever you choose to call it. I simply held the paper 
there until we had received advices from New York and Cincinnati. 
We commenced immediately to pay the checks at ten o'clock. We 

id more than Kershaw understood we should pay, and when this 
$200,000 check was presented we stopped paying, and, to the best of 
my knowledge, the drafts were then, before we received any telegram 
from New York or Cincinnati, placed to the credit of C. J. Kershaw 
& Co., the two $100,000 drafts and the $200,000 certificate of deposit. 
That is all the explanation I can make and all the explanation I 
want to make in reference to it. 

Q. They were placed to the credit of C. J. Kershaw & Co. without 
anything further transpiring between you and them after the parties 
left the bank in the morning, were they nut? 

A. There was a discussion with reference to that $100,000 draft. 

Q. Before they left? 

A. Before they left. 

Q. After the discussion and after they left the paper, as you just 
stated in your last answer, you held the paper until aſter you had 
— to dishonor further checks of Kershaw & Co., and then 
placed this amount to their eredit without further consultation or 
conversation with any one, did you? 

A. I think that is about it. 

Q. Now, when they left, you say there was a procession of 
350 people having checks against them here, if I understand you, 
t the bank ? 

A. There were a number of parties presenting checks for certifi- 
cation. 

Q. Do I understand you that you went to the teller’s box ? 

A. Yes, sir. 

And O K’ed the checks before they were paid? 

A. Yes, sir; or certified them. 

Q. Do you remember Mr. Gregg coming here with a check? 

A. I do; yes, sir. 

Q. Did he come before or after the clearing-house check was 
presented ? 

A. He came afterwards, sir. 

Q. Did Mr. Jackson come with one—Howard B. Jackson ? 

A. I don’t remember Mr. Jackson. 

Q. You cannot say whether he came before or after the clearing- 
house cheek was dishonored and presented a check, which you did 
not pay, of Kershaw’s? 

A. We paid all checks which were presented before the clearing- 
house $200,000 check but one, which was for $10,000. 

Q. Which one was that? 
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A. It was a $10,000 check, payable to the order of Rosenfeld & Co. 

Q. You don’t remember who presented it? 

A. The Chicago National Bank presented it. 

Q. Did Howard Jackson bring it? 

A. I don’t know who Howard Jackson is, sir. : 

Q. Do I understand you that you showed these figures in ink on 
Exhibit “100” to Mr. Wilshire? 

A. I don’t remember showing them to Mr. Wilshire. 

Q. Or to Mr. Hoyt? 

A. No, sir; I am sure I did not. 

Q. Did you bring them into the room where the parties were at 
the time these papers were produced ? 

A. That I don’t remember distinctly. ° 

Q. Did Mr. Wilshire come to your desk without the directors’ 
room in the bank? - 

A. No. 

Q. Can’t you recall that fact and tell whether he saw these figures 
that are in ink at all or not? 

A. I am almost certain he did not. 
351 Q. Do you know what the settling day is, or the day that is 
known as such, to men dealing on the board of trade? 

A. The first of the month. 

Q. Why is it called settling day? I want to get an idea of what 
that day is. : 

A. I used to know thoroughly well, but I forgot; I cannot ex- 
plain it. I think it is what you might call a comparing of trades 
upon the books of the different parties. 

Q. You say it occurs on the first of the month. Is it the day on 
which the members of the board of trade close up their transactions 
for the previous month and settle them ? 

A. I cannot speak definitely as to that. I used to know it all. 

. Can you tell whether this bank required Mr. Eggleston to 
guarantee the checks of Kershaw & Co. during this deal for settling 
day or settlement day, as it is called—whether any such arrange- 
ment was made or requirement had ? 

A. What do you mean by that—any particular day? 

Q. What is called settlement day; I do not mean to confine in 
question to that day, but, drawing your attention to it, did the ban 
at any time require Mr. Eggleston to guarantee the checks of Ker- 
shaw & Co. as they were drawn ? 

— never remember the bank making such a request of Mr. Eg- 
gleston. 

Q. Did Mr. Eggleston give a general guaranty or any guarant 
of the checks of Kershaw & Co. — period of 1887 or — 
part of it? 

A. No, sir; he never gave a guaranty. 

Q. Do you mean a written or verbal one? 

A. Neither one, sir. I never knew Eggleston to guarantee any- 
thing of Kershaw’s. 

Q. Don’t you know, Mr. Dewar, that on the Ist of June and on 


2 
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the Ist of May, 1887, Mr. Eggleston guaranteed the checks of Ker- 
shaw & Co.? f 

A. I do not, sir. 

Q. Iam obliged to ask you before closing to make out a 
352 statement of the extent of the deposits and the checks’ of the 
firm of Kershaw & Co. for the months of April and May and 

up to-the 15th of June, 1887? 

A. The total, is it? | 

Q. The total; the aggregate; the total amount for each month— 
say March, April, May, and June. 

A. I will have them made. 

Q. If I understand you, Mr. Swift was not present in the directors’ 
room at any part of this interview on the 15th of June? 

A. That is right; he was not. 

Q. Was there any demand mede upon you for a receipt for those 
drafts by anybody? 

A. No, sir. ! | 

Q. Didn’t you undertake that you would give a receipt for them 
— the day? 7 

A. I did not, sir. 

Q. Is your memory very distinct about that now? 

A. Yes, sir; it is. 

Q. In this testimony that you delivered before Mr. Bishop in the 
case referred to were you not asked if you gave a receipt, and did 
you not answer, “I don’t remember if any receipt was given; I 
don’t remember giving any —or words to that effect? - 

A. I think probably I did. 

Q. Is your memory better now than it was when you testified at 
that time? 

A. It is to this extent better: that I have given some thought to 
this matter since I have been before Mr. Manning. I never thought 
of that before that at all, and I was suddenly called up and asked a 
lot of questions by Mr. Manning, and I never thought of the panic 
from the time it occurred to the time of going before Mr. Manning. 
I have tried to recall a great many things which 1 had not time to 
think about then. I certainly don’t remember giving any receipt. 

Q. You say that when your brother came in reference to the 
clearing-house check that you took the check for $100,000, which 
he filled up, and while you were walking with it in the bank you 
made up vour mind it was utterly useless, and you told your brother 
so. What is it you mean was utterly useless and what was it you 
told him? : 
A. I told him it was utterly useless to endeavor to go 
353 through the board of trade clearing-houses with $100,000 if 

he owed the board of trade clearing-hiouse $200,000. 

Q. And you say you remember saying to him that it was all up. 
What was it that was all up.? 

A. I meant that he had to suspend payment. 

Q. At this interview of the 15th when you asked Mr. Wilshire if 
he had got the currency and he said it was in exchange, or words 
of that kind, did you say anything to him about having tele- 


— — — — 
— — —— te 


254 DAVID ARMSTRONG, RECEIVER, àc., vs. 


‘graphed for currency, or the understanding being that currency was 
to be sent? i 

A. I cannot recollect saying anything but what I have said iu 
reference to that. 


Redirect examination by Mr. Swirr: 


Q. Mr. Dewar, I understood from your answers to Mr. Kittredge 
that the $94,063.75 which was entered to the credit of Kershaw & 
Co. upon the 14th was actually in the bank upon the 13th, but came 
in so late that it could not be put through the books until the next 
day. Is that correct? 

A. Yes, sir; that is right. 

Q. And the item of $71,928 credited upon the 14th upon the 
books, but which you in your — ＋ 1 allowed credit for upon 
the 13th, represented wheat which the bank held as collateral 
security under the trust receipt and which had been sold, but the 
proceeds did not come in until the 14th. Is that correct? 

A. That is; yes, sir. 

Q. When the bank holds wheat as collateral security in what 
form is it? 

A. In the shape of elevator receipts. 

Q. The bank never in any instance takes as collateral security, 
does it, and never did for C. J. Kershaw & Co., any contracts for 
wheat for future delivery ? 

A. Never. : 

Q. The bank never had anything to do with such contracts of 
C. J. Kershaw & Co., as I understand you, one way or the other? 

A. Nothing whatever. 

Q. In the computation which you made of the value of the 
354 collateral—that is to say, the value of the wheat as shown b 
Exhibit “100”—wheat is computed at 70 cents a bushel. 
What was its market value at that time? 


(Counsel for defendant objected to the question because it is not 
— and because the witness is not shown to be an ex- 
pert. ' e 

A. I cannot tell without reference. 

Q. Are you able to say whether it was above or below 70 cents? 

A. Yes, sir. 

Q. How was it? 

A. It was above 70 cents. 

Q. You gave Mr. Kittredge your legal opinion that the storage 
charges were a lien upon the wheat which the bank held as collat- 
eral security and which was in transit. How do you know ? 

A. Idid not intend to convey they had a legal right to collect 
that, because I do not consider they had. 

Q. Are you now or were you then able to tell whether the storage 
charges were charges solely against wheat which the bank held and 
the wheat in transit against which the bank held bills of lading, or 
whether they were not also charges against some other wheat? 1 
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allude to the storage charges covered by the checks about which Mr. 
— has inquired. 

A. I have no means of — 

Q. Is Mr. Eggleston a stock holder of the American Exchange 
Bank now? 

A. He is not. 

Q. Vou told Mr. Kittredge in your cross-examination that you 
did not know about the Jackson check. Did you remain in the 
teller’s box after the time that the clearing-house check of $200,000 
was thrown out? 

A. No, sir; I did not. 

Q. When the bank ceased paying checks, then you returned to 
your regular duties of cashier, did you? 

A. Yes, sir. 

Q. It was an unusual and extraordinary precaution for you to be 
in the paying teller’s box while these checks were being presented, 
was it not? i 

A. Yes, sir. 

Q. It is not a customary thing for you to do? 

A. No, sir. 
355 Q. I think there was some confusion in one of your answers 
on cross-examination. Mr. Kittredge interrogated you about 
some testimony before Mr. Bishop, and in your reply you spoke 
about appearing before Mr. Manning. I think you meant appear- 
ing before Mr. Bishop where you were examined by Mr. Manning, 
as attorney. Is that it? 
A. Certainly, that was it. 


(The further examination of said witness was then adjourned to 
Thursday, April 19th, at 9 o’clock a. m.) 


Cross- examination resumed by Mr. K1TrREDGE: 


Q. Mr. Dewar, have you brought the figures showing the checks 
of Kershaw & Co. and the deposits for March, April, May, and June, 
1887? If so, please give them to the notary. 
=. These are the checks and credits taken from the bank’s 

ger: 


Total checks. Total credits. 
— $785,905 01 $840,962 47 
. tI 579,454 01 638.673 82 
T ea NE 4,765,990 08 4,551,153 84 


June 7,336,105 93 7,180,366 77 


By Mr. Swirt: 


Q. Mr. Dewar, what does the large volume of business of May and 
June indicate or what is the explanation of it, if any? 

A. That would represent the transactions principally in cash 
wheat which came to the bank and went out. 

Q. Came to the bank in what way? 
A. Came to the bank in the shape of elevator receipts. 
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Q. As collateral security? 

A. As collateral security. 

Q. Mr. Dewar, in looking over your testimony I notice you say, 
in reference to Exhibit “100,” that there is one item of the — 
figures which represents margins that the bank was holding for ex- 
change. Which is that item? 

A. The 840,000. 

Q. Won't you make it a little more clear what you mean by 
356 saying that item represents margins that you were holding 
for exchange? 

A. We had several drafts with bills of lading attached being for- 
warded to New York against which we had made advances. The 
market declining, we considered we wanted this amount as margips 
to protect advances on these drafts. 

Q. Is there any other item of the pencil figures on Exhibit “100” 
that does not represent checks besides the one you have just re- 
ferred to? 

A. I believe that $30,000 does not represent checks. 

Q. Are you able to state what that does represent? 

A. I cannot recall it at all. 

Q. Is there any other item on Exhibit “100” that does not rep- 
resent a check—that is, of the pencil figures? 

A. No, sir; all the rest are checks. 

„Q. I notice that you have added in pencil “$100,000” on each 
side of the account; what is the explanation of that? 

A. That is presuming the $100,000 which was made to the order 
of the American Exchange National Bank would be all in order. 

Q. That is, that is put on to show what the condition would be if 
you advanced against that? 

A. Yes; that is exactly it. 

Q. What was the memorandum, so far as the pencil figures are 
concerned, made for ? 

A. Do you refer to the $100,000? 

Q. The whole memorandum. 

A. It was made so that I could keep a correct account myself of 
the transactions. 

Q. And keep the run of the account? 

A. And keep run of the account myself. 

Q. Will you explain what is meant by the term “clearing-house 
currency?” It has been used several times in the course of evidence 
taken in this case. 

A. It represents currency which will be accepted by the clearing- 

house banks—that is, legal tenders in large amounts, — 
357 done up in $5,000 packages, and small notes of five and ten 

and twenty denominations which are done up in sealed pack- 
ages by elearing-house associates. 

Q. Is that term in general use by bankers ? 

A. Yes; under the constitution. 

Q. Under the rules of the clearing-house association, do you 
mean ? : 

A. Yes, sir. 
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Q. Calling your attention again, for a moment, to the interview 
that took place on the morning of June 15th, did Mr. Kershaw make 
any statement to you or in your hearing or to any officer of the 
— to the effect that he needed $400,000 to carry him through the 

ay 

A. No, sir. 

Q. You have been interrogated upon the cross-examination with 
referencé to your testimony before Master in Chancery Bishop. Has 
your evidence in that case been concluded ? 

A. No, sir; it has not. 

Q. It seems, Mr. Dewar, I did not correctly understand an answer 
to one question that was put upon the direct examination, which I 
will repeat: I asked you and ask again whether, during the time 
that the American Exchange was certifying and paying checks of 
Kershaw & Co. on the morning of the 15th of June and before the 
two drafts and letter of advice had been placed to the credit of Ker- 
shaw & Co. on the books of the bank, Kershaw & Co. themselves 
knew that the drafts and letter of advice had not been placed to 
their credit. Will you answer the question now, please? 

A. They did not know. 


Recross-examination by Mr. K1ttREDGE: 


Q. As to the $40,000 on Exhibit 100”—were checks subse- 
quently given for that? 
A. Yes. I will not say to the exact amount, but very near it, if 
not the whole amount; it may have been over. 
Q. And was the margin to protect it independent of the 690,000 
bushels of wheat and the other collaterals you have mentioned— 
that is to say, this paper, I understand, was drafts, with bills 
358 of lading to secure them. What I want to know is whether 
these bills of lading were for other wheat than the 690,000 


‘bushels and the other collaterals representing wheat in storage or in 


transit that you have before mentioned ? 

A. They were for other wheat than represented in the 690,000 
bushels. I cannot say positively whether some of this exchange did 
not represent that $71,000 deposited on the 14th. It may have; it 
is a matter of record. 

Q. If it is a matter of record that you can verify briefly, I should 
like to have you verify. 

A. So far as I can find out by examination, it would appear that 
part of that $40,000 would represent margins held as against ship- 
ments represented by the $71,000 deposited on the 14th; I think 
$71,000 was the amount. : 

. Calling your attention now to the figures “$100,000” on each 
side of Exhibit “100,” those are at the end of the memorandum 
on either side, are they not? 

A. Yes, sir. | 

Q. Now, let me see if I cannot refresh your memory. Didn’t 
that $100,000 represent the clearing-house draft that you made and 
tore up and the check given to offset it in the manner you have 
testified ? 
33—1110 
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A. Most certainly not. I remember that entry of $100,000 very 
distinctly. It was simply the figuring up of the totals to make them 
come as near each other as ible. 

Q. $100,000 added to each side would not affect the result ? 

A. Yes; if you will see there, you will see how I get it. The best 
of my recollection is that that was put on after. 

Q. After when—after the 15th ? 

A. No, sir; after the clearing-house check had been refused, so as 
to make the totals agree, so that the thing was complete. 

Q. And you feel very sure that it did not represent the zlearing- 
house check and the check to make the reverse entry for it? 

A. I am not only sure, sir, but I am perfectly positive. 

Q. Mr. Dewar, I wish to ask you if the American Exchange Bank, 


at or about the first of June or between that and the 15th of 


359 June, received an anonymous circular in reference to the 
Fidelity National Bank, and subsequently received a reply to 
that circular, signed by the officers of the Fidelity Bank ? 

A. I never received any anonymous circular about the 1st of June, 
but I do remember receiving a circular letter from the Fidelity 
National Bank. 

Q. Can you produce the letter you received from the Fidelity 
National Bank? 

A. I think we have the letter here. 

Q. I should like it and the date of your receipt of it. 

A. I remember receiving such a circular, and my recollection is 
we received it on the morning of the 14th of June. 

Q. You cannot put your hands on it now? 

A. Not at this present moment. 


By Mr. Swirt: 


Q. By the answer you have just given, saying “I remember hav- 
ing received such a circular,” what do you mean? You have been 
enquired of in reference to an anonymous circular and in reference to 
a letter issued by the Fidelity Bank in reply; which do you mean 
you received ? 

A. I mean we received no anonymous circular about the first of 
June, as Mr. Kittredge enquired, but we did receive a circuiar letter 
from the Fidelity National Bank. 

Q. And it is that letter which you are unable to find? 

A. That is the letter which I have been unable to find. 


By Mr. Burnet: 


Q. Have you here the circular letter which at the previous session 
you were unable to find and which you were asked to produce? 
A. Ihave. (Witness produces letter.) 


Solicitor for defendant offered said letter in evidence as Exhibit 
“102,” the same being as follows: 


— 7 -_ — — — 
1 r . aR 


4 


: n rr 
eo 


AMERICAN EXCHANGE NATIONAL BANK OF CHICAGO, ILL. 259 


B. | “THE Fiperity NATIONAL Bank, 
CINCINNATI, June 13th, 1887. 


GENTLEMEN : Notwithstanding that false anonymous circulars are 

being sent to our customers, which we believe to emanate from 

360 some of our banking competitors, we are doing a larger busi- 

ness than ever, and our deposits have reached this day the 
highest. point in our history. 

We invite reciprocal accounts in all cities. We allow 23 per cent. 
interest on daily balances, calculated monthly, and credit all cash 
items in surrounding States at par. 

We remit New York or other principal cities from balances, as 
you desire, without charge for exchange. 

We collect all points and remit every 10 days. We collect Ohio, 
Indiana, and Kentucky and remit weekly. We collect Cincinnati 
items and remit on day of receipt, less 40 cents per thousand for 
exchange or 20 cents for $500.00, or lesser amounts; but you are only 
allowed to accept one of the above propositions. 

We re-discount when balances warrant. 

We have the largest capital, the largest surplus, and the largest 
deposits of any National Bank in Ohio, and parties doing business 
with us will find us most liberal in all transactions. 


Respectfully yours, BRIGGS SWIFT, President. 


| E. L. HARPER, Vice-Pres’t 
AMMI BALDWIN, Cashier. 
BENJ. E. HOPKINS, Ass’t Cashier. 


By Mr. Swirr: 


Q. Mr. Dewar, upon cross-examination you said in answer to a 
question put by Mr. Kittredge, “The books show a total indebted- 
ness of $660,378.37, — of $280,600 in notes and the balance 
in checks.” What did you mean by saying the balance in checks 
an overdraft? 

A. It would be a mutter of overdraft, yes. 

Q. How much is the firm of C. J. Kershaw indebted to the Amer- 
can Exchange National Bank now? 

A. At present? 

Q. Yes. 

A. About $325,000, and the interest would probably bring it up 

to about $340,000 odd thousand dollars. ) 
361 Q. That is charging back to their account the letter of ad- 
vice and the two drafts for $100,000 each, which were credited 
upon the 15th of June and which have not been paid? 

A. Yes, sir. 

Q. And has all the collateral security which the bank held 
been sold and the proceeds applied ? 

A. Everything ; yes, sir. 

Q. Mr. Dewar, enquiry was made of Mr. Dewey, the president of 
the bank, upon cross-examination, for an explanation of a check of 
D. Eggleston & Son for $500,000, credited in the account of C. J. 
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Kershaw & Co. upon the 7th of June, 1887. Are you familiar with 
that matter and able to explain it? 

A. Yes, sir. 

Q. With whom was the transaction made—that is, on the part of 
the bank—with you personally or with somebody else? 

A. With me personally. 

Q. Won't you give the explanation, please? 

A. — — and Sons were carriers of grain for C. J. Kershaw & 
Co., and the deliveries of grain to Kershaw & Co. on that day were 
very heavy, and it was impossible for Kershaw & Co. to have the 
grain entered on their books, delivered to Eggleston. Eggleston en- 
tered the grain on his books and delivered to the banks from whom 


he had arranged to borrow money to carry the wheat in time for. 


banking hours that day. I was determined that the account of C. 
J. Kershaw & Co. should never appear overdrawn—that is, we would 
have the account every night covered by cash stuff or by good 
checks. I sent over for one of the members of the firm, I think it 
was Hamilton Dewar, and said 1 wanted the account covered that 
night as usual, and he said that he would get a check for a round 
amount from D. Eggleston & Son to pay for the wheat which had 
been delivered to them. Eggleston & Sons sent over this check to 
me. It was a check on the Illinois Trust and Savings Bank, to be 
placed to the credit of C. J. Kershaw & Co., which was done. The 
next morning C. J. Kershaw & Co. deposited checks on this bank 
and on other banks and reti this $500,000 check. This 
362 check, you will understand, was simply given for a round 
amount. 

Q. The next morning, when C. J. Kershaw & Co. retired it, as you 
— was done to retire it with the account of C.J. Kershaw & 

A. I presume a check was given for it or charged him in his ac- 
count; I cannot recollect. 

Q. As a matter of fact, what do the books show? 

A. The books will show a charge to Kershaw’s account. 

Q. Will the books show whether it was by check or not—that is to 
say, do the books of the bank show whether on the morning of the 
8th of June C. J. Kershaw & Co. gave a check in favor of D. Eggle- 
ston & Son for $500,000 ? | 

A. It simply shows in the books of the bank as an ordinary 
charge. 

Q. An item on the debit side of the account? 

A. That is all. 

Q. Are you able to state from any of the books of the bank or an 
paper or memorandum in possession of the bank whether a ch 
was given upon the 8th for that amount ? : 

A. In actual cash ? 

Q. Yes. 

A. No; I cannot. 


Mr. BuRNEtT: 


Q. Did D. Eggleson & Son keep an account with the Illinois 
Trust and Savings Bank ? 


| 
1 
| 
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A. Yes, sir; a very heavy account with them. 
ALEX. L. DEWAR. 


(Counsel for defendant offered in evidence the following transcript 
from testimony taken in the case of Hill vs. Kershaw et al., now 
pending in the circuit court of the United States for the northern 
district of Illinois, and it is agreed by counsel for the plaintiff that 
said trahscript correctly shows certain questions put to and answers 
given by A. L. Dewar, called and examined as a witness on behalf 
of the plaintiffs in said cause:) 


363 “Q. Did the bank receive any exchange to any large 
amount that you remember from C. J. Kershaw & Company 

on the 15th of Inne, 1887 ? : 

A. Yes, they cid. 

Q. What was that? 

A. It was drafis from the Fidelity National Bank. 

Q. Of Cincinnati. 

A. Of Cincinnati, yes. 

Q. What was the amount of those drafts ? 

$200,000. 


A. 

Q. 

A. Yes, in drafts. 

Q. Was that $200,000 received for collection or passed to the 
credit of Kershaw & Co.? 

A. It was received as collateral security for Kershaw & Com- 
pany, 

Q. What else did the bank reeeive from Kershaw & Company on 
that day as collateral security ? : 

A. That is a point I could not tell without reference to the grain 
receipts. 

Q. Did you get any other bank drafts or checks on that day ? 

A. We got a certificate of deposit. 

Q. What amount? 

A. $200,000. 

Q. 7 addition to the $200,000 you have spoken of? 

A. Yes. 

Q. By what bank was it? 

A. The Fidelity National Bank of Cincinnati. 

Q. Did your bank receive that on deposit or as collateral secur- 
ity ? 

A. We received that with the rest as collateral security. 

Q. Did you receive any other bank draft or checks on the 15th of 
June? 

A. None that I remember, to any large amount. 

Q. With what person connected with your bank was the arrange- 
ment made under which this $400,000 was to be taken as collateral 


—T ? : 
A. With myself. 

Q. Who made the arrangement with you ? 
A. C. J. Kershaw & Company. 
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364 Q. Which one? 
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A. Well, both partners were in the office; I can’t remem- 


ber distinctly which. 

Q. Who do you mean by both partners? 

A. C. J. Kershaw and Hamilton Dewar. 

Q. Who is Hamilton Dewar? 

A. My brother. 

Q. What was said by them or either of them with reference to 
taking this $400,000 as collateral security? Give the language if you 
can. 

A. There was no particular conversation had at all; they simply 
— about how much they would require during the day against 
this. 

Q. Which one stated that? . 

A. I think both stated it; at least one stated it and the other con- 
firmed it. 

Q. What time in the day was it? 

A. Early in the morning. 

Q. What hour? 

A. I could not tell you the hour; it was before the bank opened. 

Q. Was it before eight o’clock in the morning? 

A. Oh, no. 

Q. Before nine o’clock ? 

A. It might have been between nine and ten some time. 

Q. Was any receipt given by the bank to them, to C. J. Kershaw 
& Co., as to how they took that amount of money ? 

A. I don’t remember that. 

Q. Do you remember of giving any ? 

A. I didn’t give any. I don't remember giving any receipt, to 
my knowledge. 

Q. Which one of the members of the firm was it that told you the 
amount they would want during that day? 

A. C. J. Kershaw; they both told me the amount. 

Q. What amount? 

A. They told me they would require about $150,000 for marginal 
purposes, about $68,000 for their clearing-house put poses. 


* * * * * * * 


Q. You had agreed to pay $680,000, you say? 
A. No, sir; we had not agreed to pay any sum. Kershaw simply 
stated that he would want us to pay $150,000 for checks 
365 coming in, $150,000 for marginal purposes, and the check for 
$68,000 against the clearing-house balance. 
Q. On making that arrangement with you to put up the $400,000 
collateral security ? 
A. There was no arrangement made with us. 
Q. I understood you to say they came in the morning between 
nine and ten o’clock and told you they would want through the 
day $150,000 for margins and $68,000 for the clearing-house bal- 
ance, and that an arrangement was made whereby they put up this 
$400,000 as collateral security for you. Am I right? 


—— 
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A. This was collateral security. 

. They did it on the understanding that the bank was to pay 
checks to the amount of $150,000 and the $68,000 for the clearing- 
house check, did they not? 


(Objected to.) 


A. Witness declines to answer by advice of counsel. 

Q. Hdve I correctly stated the arrangement under which you 
took the $400,000 as collateral security ? 

A. I decline to answer, under instructions of counsel. 

Se did you decline to pay the $200,000 clearing-house 

chee 

A. The amount was $68,000, and we had no funds—no collateral 
for it; no funds and not sufficient collateral for it. 


* * * * * * * 


Q. Did you, at or about the hour of 11 o clock on this 15th of 
June, 1887, when you declined to honor the clearing-house check, 
give any directions to the paying teller in your bank about paying 
other checks if presented ? : 

A. There were no checks paid except through my hands, except 
such as had my initials. 

Q. When was that arrangement made? 

A. It had been made the day before the 15th. 

Q. The 14th? 

A. The 14th. 

Q. What time on the 14th was the arrangement made by the 
bank that no checks were to be paid by the bank unless with your 
initials on them? ä 

A. I don't know. 
366 Q. Who did you make the arrangement with? 
A. With the paying teller. 

Q. Who made it with vou in behalf of Kershaw & Company? 

A. No one had any right to make it with Kershaw & Company. 

Q. But on the 14th you told the paying teller of the bank not to 

y any checks signed by Kershaw & Company unless it had your 
Initials on it. 

A. To the best of my knowledge and belief, I think I did. 

* * * * * * * 


Q. Mr. Dewar, will you let the record show a little more clearly 
why it was that you refused payment of checks as early as 11 o’clock 


on the 15th of June, 1887? 


Objected to and witness instructed by counsel not to answer. 
Objection overruled. 


A. Because there were no funds and we had not sufficient collat- 
erals for that. 
Q. Did you ask for more collaterals at that time ? 
A. I donot remember. 
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Q. What reason did you give to your brother why you would 
not pay that check? Give the words that you used. 


(Objected to.) 


A. I don’t remember the exact conversation, but the gist of it was 
simply this: I told my brother that we had not sufficient collateral 
in the bank to meet the check. 

Q. What did he say? 

A. He asked me to pay it; that is all I remember. I told him 
that I could not. . 

Q. What did he say after you told him there wasn’t collaterals 
enough to pay it? 

A. I don’t remember that point, Mr. Manning. 

Q. You don’t remember that he said anything? 

A. There was some talk, but I could not swear to anything that 
was said. | 

Q. Did you see Mr. Kershaw at or about that time? 

A. No; not immediately. 


Q. Or — ? 
o. 


367 Q. Did you see him any time during the forenoon ? 
A. I think Kershaw came in afterwards. 

Q. What did he say—the substance of it? 

A. He wanted to know what was up. I told him. 

Q. What did you tell him ? . 

A. I told him I could not pay the check because there was not 
sufficient stuff there to meet it. 

Q. What did he say? 

A. I don’t remember. 

Q. Can you give the substance of what was said? 

A. I don't remember. I had something else to do besides attend 
to Kershaw then. I don’t remember. 

Q. Had you realized anything on the collaterals that were put 
into _ hands two hours before on that morning ? 

A. No. 

Q. Did you have them there in the bank then? 

A. Yes; I think so. 

Q. They had not gone out of the bank? 

A. Not to my knowledge. 

Q. Had not been sent forward for collection ? 

A. No. 

Q. You had them there? 

A. Yes. 

Q. Had you at that time learned anything as to whether that 
ar es would be promptly paid? 

A. No. 

Q. I mean at 11 o’clock when you told him you would not honor 
that check. 

A. I think not. 

a. — had not heard anything but that the collaterals were all 

right ö 
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A. I don’t think so. 


* * * * * * * * 


Q. What amount of grain receipts did the bank hold from C. J. 
Kershaw & Co. as collateral security at the close of business on the 
14th of June, 18877 

A. 692,688 bushels of wheat and 5,028 bushels of corn ; also a trust 
receipt fon wheat-loading, worth about $25,000. 

Q. What was that held as collateral security for on the evening 


of June 14, 1887? 
A. For advances made the firm. 
* * * * * ** * 


368 Q. Of what did the $400,000 consist that you say was passed 
to the credit of Kershaw & Co. or received from them as col- 
lateral security on the 15th of June, 1887? 

A. A $100,000 draft on the Fidelity National Bank in favor of C. 
J. Kershaw & Co., a $100,000 draft of the Fidelity National Bank of 
Cincinnati on the Chemical National Bank of New York, and one 
certificate of deposit, $200,000. It was a letter addressed to the Ameri- 
can Exchange National Bank, advising that the account of that bank 
had been credited $200,000 for use of C. J. Kershaw & Co. 

Q. Then when you speak of certificate of deposit you refer to this 
letter, do you? 

A. Yes, sir. 

* * * * * * * 


Q. Was any person present at the time these drafts were delivered 
representing the Fidelity National Bank of Cincinnati ? 
A. No; not to my knowledge. 


* * * * * * * 


Q. At or about the same time the $400,000 in drafts was delivered 
to you, as you have stated, were any drafts delivered to Mr. Irwin? 

A. I think so. 

Q. What amount? 

A. I think there were $200,000 delivered. 

Q. What did that consist of? 

_ A. Similar drafts on the Chemical National Bank. 

Q. Describe them as near as you can. 

A. I can only recall them as two $100,000 drafts drawn by the 
Fidelity National Bank of Cincinnati on the Chemical National 
Bank of New York. 

Q. In whose favor were they drawn ? 

A. I don’t remember. : 

Q. In whose favor were the drafts drawn that you say you took 
from Kershaw & Co.? ‘ 

A. I have already answered that. 

Q. Please answer it again. 

A. One drawn in favor of C. J. Kershaw & Co. and the other drawn 

in favor of the American Exchange National Bank. 

369 Q. By whom was the $100,000 draft in favor of C. J. Ker- 
shaw & Co. indorsed, if you know? 

34—1110 
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A. Indorsed by C. J. Kershaw & Co. 

Q. Which member of the firm endorsed it? 

A. Hamilton Dewar. : 

Q. Did you see the drafts for $200,000 that were delivered to Mr. 
Irwin? 

A. I did. | , 

Q. By whom were they signed? Who signed them in behalf of 
the Fidelity National Bank ? 

I could not swear to it. 

. In whose favor were the drafts drawn ? 

I don’t remember. 

Did you ever have them in your hands? 

. I think I did. 

What time in the day did you have them? 

Early in the morning. 

How long a time did you have them in your hands? 
I did not have them for more than a moment in my hands. 
What did you do with them ? 

. I don’t remember. 

' — you direct them to be sent forward for collection? 
No, sir. 

Q. To whom did you deliver them? 

A. I don’t remember. 

Q. Is it not a fact that at the time this $600,000 was brought to 
you, and at the time you had the drafts in your hands, that they 
were to have been passed to the credit of C. J. Kershaw & Co. for 
the full amount of $600,000 ? 

A. I don’t know as to that at all. 

Q. Did you hear any talk to that effect or in substance like that? 

A. No, sir. 

Q. Did you ever talk with your brother about it? 

A. I think not. 

Q. Is it not a fact the whole $600,000 was as first credited to Ker- 
shaw & — = the books or some memorandum in your bank? 

No, sir. ' 
370 Q. Did you hear anything said at the tithe the $200,000 
drafts were delivered to Mr. Irwin as to the purpose for 
which they were delivered ? 

A. I don’t remember of hearing anything said. 

Q. Who delivered these drafts to Mr. Irwin ? 

A. 1 don’t know. 

Q. Were you present when they were delivered ? 

A. I was. 

Q. Who else was present? 

A. There were several present. 

Q. Name as many as you can. 

A. Hamilton Dewar, Joseph Wilshire, J. B. Hoyt, Mr. Irwin. Of 
course he was there. 

a 2. 1 one of these persons delivered these draſts to Mr. 
rwin i 
A. I don’t know. 
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Q. Which one of these persons delivered the drafts going to Mr. 
Irwin to you? 

A. I never received them. 

Q. Haven’t you testified you had them in your hands? 

A. I —_ — the — at — — never delivered 
to me. ey simply passed througli my hands. 

Q. Who passed on into your hands? 

A. I don’t know. 

Q. Did either of the persons present take them out of your hands? 

A. I think not. 

Q. How long before that interview had you had them in your 
hands? 

A. I could not say. 

Q. From whom did you receive them ? 

A. Which drafts? 

Q. The Irwin drafts. 

A. They were never delivered to me. 

Q. What did you do with them ? 

A. I don’t remember distinctly. 

* * * * oe * * 


Q. Which one of those persons present delivered to you the 
$400,000 for your bank? 


Objected to on the ground the question has been asked repeat- 
edly and answered.) : 


371 A. I have answered that? 

: Q. Will you please answer it again if you have answered 
it | 

Mr. Swirt: That is objected to; the witness need not decline, as 
I would rather he would answer four or five times, if necessary. 


A. I received them from Hamilton Dewar. 

Q. Which one of them delivered them to Hamilton Dewar ? 
A. I don’t know. 

Q. What did Hamilton Dewar say when he gave them to you? 
A. I don’t remember. 

Q. Did he say — — 

A. I don't remember. 

Q. Will you say he did not say anything? 

A. No; I would not. 

Q. Did he deliver them to you without speaking ? 

A. Might have. 

Q. Did he? 

A. I can’t say. 

Q. Did he hand them to you in a secret or clandestine way ? 
A. No, sir. 

Q. Did you give him any receipt for them ? 

A. No, sir. 

Q. What did he tell you to do with them? 

A. I don’t remember. 


* * * * * 
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Lou knew, did vou not, about June 13th and 14th, 1887, that 
C. J. Kershaw & Co. were carrying large quantities of wheat and 
trying to corner the market here? 

A. I did not. 

Q. Did you know anything about it? 

A. I knew they were carrying large quantities of wheat and ship- 
ping wheat. 

Q. You knew they were in what was known as the wheat deal, 
did you not? ? 

Hr. Swirt: You need not answer the question. 

Q. Did you know whether or not Kershaw & Co., about June 14th, 
were carrying what was known as a wheat deal in Chicago? 

A. I decline to answer.” 

372 Mr. Swirr: Mr. Dewar, I notice you say in a portion of 
: your testimony just introduced in evidence that upon the 
15th of June, 1887, no checks of C. J. Kershaw & Co. were paid ex- 
cept such as had your initials,and you say there was an arrange- 
ment made to that effect upon the 14th of June; do you mean that 
there was an arrangement of that kind made between you and C. J. 
Kershaw & Co., or that orders were given by you to that effect to the 
paying teller of your bank ? 

A. Such orders were given by me to the teller of the bank from 
time to time. 

Q. In reference to this particular account, do you mean? 

A. No, sir; in reference to that and other accounts. 

Q. I am now speaking in reference to this particular account at 
that time; what was your meaning when you said that there was 
an arrangement of thatkind? Was it an arrangement between you 
and the paying teller in the bank, or an arrangement between you 
and C. J. Kershaw & Co.? Which did you mean? 

A. Simply an arrangement between the teller and myself. 

Q. Were C. J. Kershaw & Co. parties to that arrangement at all? 

A. None whatever; as regards saying that every check was 
initialed by me, I could not swear positively as to that. ‘There must 
be something to lead up to that. I don’t understand it. They may 
and they may not have been. I would never swear to that posi- 
tively, but I would swear to this, every check was passed by me that 
morning. That is what I wanted to convey in my testimony to Mr. 
Manning. 

Q. I notice also in the testimony just introduced that you say the 
bank held upon the 14th day of June, as collateral security, 692,588 
bushels of wheat, while in your testimony in this case and in Ex- 
hibit “100” you speak of and show the wheat held as collateral 
security at 690,500; how do you account for the difference in the 

statements ? 
373 A. I never kept a close run of the collaterals. If they 
were within a few thousand bushels one way or the other it 
was sufficient for me. 
Q. Which are the accurate figures? 
A. J will have to inquire about that in the office. 
Q. Won’t you inquire now and see? 
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A. 692,688 bushels. 
ALEX. L. DEWAR. 


Davip B. Dewey, having been first duly sworn to testify the truth, 
the whole truth, and nothing but the truth in the cause aforesaid, 
did depose and say as follows, to wit: 


Direct examination by Mr. Swirt: 


Q. In the months of March, April, May, and June of 1887, were 
you one of the executive officers of the American Exchange National 
Bank of Chicago? : 

A. I was its vice-president, and active in the bank’s affairs. 

4 2 — gave your time and attention to the business of the bank, 
id you 

A. That was my only business. 

Q. You were connected with the bank in that capacity from the 
— its organization down to and including those months, were 
you | 

A. I was; yes, sir. 

Q. And now hold what office in the bank ? 

A. Iam president of the bank. 

Q. Did you know the members of the firm of C. J. Kershaw & 
Co. during the months I have mentioned—March, April, May, and 
June, 18877 g 

A. Ves, sir. 

Q. They were keeping an account with the American Exchange 
Bank, were they not? J 

A. Yes, they kept an account from the time of the organization 
of the firm, some time in the fall of 1886, up to June 16, 1887. 

Q. What, if anything, did you know as to the capital of that firm, 
not as to the precise amount I do not enquire, but as to whether it 

was small or large? 
374 A. We considered the firm entirely a reputable firm but of 
small means. 

Q. Do you know what their business was? | 

A. Grain commission on the Chicago board of trade. 

Q. What was the condition of their account, say, from the time it 
opened up to, say, the latter part of March, 1887; I don’t mean to 
ask for the exact figures, but as to whether the volume of business 
was increasing ? 

A. Yes; it increased from the time of their opening, especially 
beginning to increase in the months of February and March. 

Q. Did this increase in the volume of their business lead you, as 
an executive officer of the bank, to make any enquiries of them ; 
and, if so, what? : 

A. Yes, sir; I did have occasion to make enquiries concerning 
the increase in the volume of their business and found that they 
were receiving large orders for the purchase of wheat from one Hoyt, 
in Cincinnati, said by them to be a broker. 

Q. Did you make any enquiry at all of them beyond that, as to 
who the principals were behind the broker, Mr. Hoyt? 
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A. Idid. I endeavored to ascertain, through Kershaw & Co., who 
the principals were backing Mr. Hoyt. 

Q. Do you mean by enquiries of Kershaw & Co.? 

A. I endeavored to ascertain from Kershaw & Co., by enquiry of 
them, who were the backers of Mr. Hoyt and behind them. 

Q. What did you learn from them? 

A. They were unable to give me the names of the principal, but 
said to me that Mr. Hoyt’s means were small, but that they consid- 
ered him a man of honor and integrity, and he assured them—this 
is in substance the conversation-—he assured them that the parties 
— him were very strong and abundantly able to protect their 
trades. 

Q. Will you state about when, if you know, Mr. Dewey, the Ameri- 
can Exchange Bank and the Fidelity National Bank of Cincinnati 
became correspondents? 

A. In the month of March, 1887; I think about the 17th. 
375 Q. After the two banks became correspondents and after 
you had made these enquiries of Kershaw & Co., did you 

visit Cincinnati yourself? 

A. I did. : 

Q. Will you state the object of your visit and what you did there? 

A. We were told by Kershaw & Co. that the volume of the Cin- 
cinnati exchange would increase to quite an extent—in fact, it was 
increasing, and the deposits were being made for the account of 
Kershaw & Company in the Fidelity National Bank, against which 
they desired new drafts of credit here, and I considered it would be 
a wise thing for me to go to Cincinnati and make investigations 
there to obtain the names or the strength of the principals, if I 
could, and also to have a conference with the Fidelity National Bank 
as our correspondents. 

Q. And having visited Cincinnati for this purpose, will you please 
state what you did there? 

A. I first went to Mr. Hoyt’s office; I never had met him before ; 
I told him that througn Kershaw & Co. we were getting a certain 
amount of exchange, and we understood from them that he was 
their broker, or a broker giving them orders for large purchases of 
wheat in Chicago, and I wanted, if possible, to obtain from him the 
names of the principals and their financial strength. I said to him 
if he would give me that information I would treat it in strict 
confidence as between ourselves. I wanted it solely for the benefit of 
my bank. Mr. Hoyt declined to give me any information, but did 
state that the parties had plenty of muney—were financially strong 
and fully able to protect their trades with Kershaw. That is the 
conversation in substance. : 

Q. Was any mention made in that conversation about the Fidelity 
Bank and deposits being made there for these parties ? 

A. I asked Mr. Hoyt if he was well aco#<ated with the Fidelit 
National Bank, its strength and its ch. raster. He said the ban 
was in high credit, and was rapidly growing in business. I said, “I 
notice that you make your deposits in the Fidelity Nationa] Bank; 


271 


cannot you as well arrange to deposit in some other bank if 
376 ve preſer it?” He said his parties seemed to prefer to de- 
it there, and he had entire confidence in the bank. 

Q. Was any mention whatever made of Mr. Harper in that con- 
versation ? 

A. His name was incidentally mentioned. I don’t remember now 
just how itcame up. Mr. Hoyt told me he had never met Mr. Harper; 
didn’t know him personally at all. 

Q. What further enquiries, if any, did you make besides those 
you made of Mr. Hoyt, as just stated ? 

A. I went from Mr. Hoyt’s office directly to the Fidelity National 
Bank, and met Mr. Harper and Mr. Baldwin, and had quite a full 
conversation with them in reference to our business transactions. I 
mentioned to them also that parties in Cincinnati, or seeming to 
have headquarters in Cincinnati, trading through Mr. Hoyt, were 
making large purchases of wheat on the Chicago market, and one 
of my objects in visiting Cincinnati was to learn, if possible, who 
— —ͤ— were. They both seemed entirely indifferent, and 
cared nothing about the Chicago wheat market, and could not give 
me any information which would enable me to attain the object I 
went there for, in part. 

Q. Did you make any other enquiries elsewhere, either in refer- 
ence to who the principals were or about the Fidelity Bank itself? 

A. I asked Mr. Harper about the capital of the Fidelity Bank. 
He told me that they started with a million dollars—a fact I was 
already aware of by their circular; that they had lately increased 
it to two millions, which was fully paid up, and that the bank had 
earned $50,000 and had contributed § $350,000 to their surplus, mak- 
ing the capital of the bank $2,000,000 and $400,000 in surplus. He 
also stated that the stock was in active demand at 175. 

Q. Did you learn from Mr. Harper and Mr. Baldwin, in that in- 
terview, anything about who were the parties interested in the pur- 
chases of wheat through Mr. Hoyt? 3 

A. I did not. 

Q. If there was any impression made upon your mind in 

377 pour interview with them, either from what they said or the 

way they acted, with reference to the matter of your enquiries 

as to whether they or either of them had any interest in the subject- 
matter of your enquiries, won't you please state what it was! 

A. Not the slightest impression made upon my mind as to their 
being interested in the purchase of the wheat. 

Q. Did they manifest any interest whatever in your talk about the 
purchases of wheat; and, if so, what did they say or do to evince 
their interest? | 

A. Not the slightest. They were unable to give me any informa- 
tion by which I could get the names of the principals; seemed to 
— nothing about the deal or purchases of wheat in the Chicago 
market. ' 

Q. How long did you remain in Cincinnati? 

A. I spent the whole day of March 27th; got there in the morn- 
ing and left at night. 
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Q. Did you obtain any information from any source while you 
were there about the oy who were the principals in making 
these purchases through Mr. Hoyt? 

A. A number of — ‘were mentioned to me during my en- 
quiries as parties behind the deal, as they called it; but I was un- 
able to get any information that would enable me to determine who 
they were or form anything more than a guess. 

Q. Who were the parties that were mentioned ? 

A. The Standard Oil parties, Cleveland parties. I remember 
Rockafeller’s name especially being mentioned, and Mackey'd name 
D being mentioned. 

Q. Did anybody mention these names to you purporting to have 


any knowledge of the facts, or were they merely mentioned to you as 


rumors and suspicions ? 

A. The impression left on my mind was they were mere guesses 
as 1 who they were; that they had no information in any way re- 
liable. 

Q. Did you make any other enquiries about the bauk— that is, 
about the Fidelity Bank ? 

A. I made several enquiries about it. One of my enquiries was 

of Dun’sagency, the manager of Dun’s agency. My recollection 

378 is his name was Scarlett. I went there—we are patrons of the 
agency here in Chicago—and I went there thinking I might 
tsome reliable information there, perhaps. My conversation with 


1im about who the principals were in this matter was limited; but 


my conversation about the Fidelity National Bank was more ex- 
tended, and about Mr. Harper. c 

Q. About what were your enquiries and what was the informa- 
tion you received ? 

A. I asked him—this is the conversation in substance—I asked 
him if he believed that the additional million dollars capital of the 


Fidelity National Bank was fully paid. He said he did. I asked 


him about the standing of Mr. Harper. He said Harper was a very 
bright, aggressive man; that he was also a very rich man and that 
he had a very strong backing in the State of Ohio, giving him a 
very warm commendation. : 

Q. Did you get any information other than what you have stated 
during your visit? 

A. Nothing that would be in any way definite. I called on the 
Cincinnati National Bank and saw those people, but they bad no 
knowledge; they were our correspondents also. 


Cross-examination by Mr. K1ttREDGE: 


Q. Mr. Dewey, this visit was on the 27th of March. Was that 

before you had begun to receive remittances from Wilshire & Com- 
any? 

. A. I did not even know Wilshire, Eckert & Co. at that time; they 
never had come to my attention. 

Q. How long before you went to Cincinnati was it that Kershaw 
& Co. told you that the volume of exchange coming from Cincin- 
nati would increase ? 
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A. I think it was in the early part of the month. 

Q. To what extent did he tell you it was likely to increase? 

A. I don't think any definite figures were given. 

Q. You were a good deal interested in the account that 
379 they were carrying in the bank, I judge, from your going to 
Cincinnati at that time in regard to it? 

A. Yes, sir. 

Q. Tour interest in that account continued, I suppose, up to the 
15th of June? 

A. I had a banker’s interest only in the account. It was one of 
those accounts that we would have to look after carefully, the means 
not being large, and keep ourselves protected with collaterals, so as 
to know whatever business we did with them was on the safe side. 

Q. And the character of the account in reference to the increase 
of the magnitude of it in May and June was in view of your in- 
terest in the matter at that date likely to increase, was it not? 

A. I could not tell what the probabilities were. 

Q. I mean it was likely to increase your interest in it—the char- 
acter of the account—it was likely to increase your interest in it 
— attention to it and observation of it as an officer of the 

ank. 

A. Yes, sir. 

Q. Did you know that on or about the 7th of June the check of 
Kershaw & Co. for $500,000 was carried as cash by your bank ? 

A. I do not remember it. | 

Q. Could you ascertain by an examination whether that was so, 
and whether that check was subsequently made good by a check of 
D. leston & Sons? 

A. It would be a matter of investigation. I should have to refer 
to the assistant cashier or some one of the clerks. 

Q. I should be glad if you would see if that was the case. 

A. I will furnish the information if it is at my command. 

Q. To direct your attention I presume there will be no trouble 
in your identifying the item, but it is an item of $500,000 on or 
about the 7th of June. I wish to know if Kershaw & Co.'s check 
was carried for cash for that amount, and how long, and whether D. 
Eggleston & Son’s check was received fur it and carried in any 
manner? 

A. In answer to the question “ Did you know that on or about the 
7th of June the check of Kershaw & Co. for $500,000 was carried 

as cash by your bank?” I answered then “I don’t remember.” 
380 I say now that I have made diligent enquiry, and I answer 

no. The next question was, “I want to know if Kershaw & 
Co.’s check was carried for cash for that amount, and héw long, and 
whether D. Eggleston & Son’s check was received for it and carried 
in any manner.” In answer to the first part of the question, refer- 
ring to Kershaw & Co.’s check being carried for cash, I answer no. 
A check for $500,000 was received from D. Eggleston & Son in the 
— course of business, and with other checks placed to their 
credit. 

. Placed to whose credit ? 

35—1110 
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A. ToC. J. Kershaw & Co.’s credit. I might add it was nota 
check upon this bank. 

Q. Was it replaced by Kershaw & Co.’s check ultimately to the 
credit of D. Eggleston & Son? 

A. The check did not pass through the clearing-house, but was 
provided for the next morning. 

Q. By whom? : 

A. As I understand, by C. J. Kershaw & Co. 

Q. Was it provided for by wheat contracts of Kershaw & Co.? 

A. I have no knowledge of any wheat contracts. 

Q. Warehouse receipts or bills of lading I mean. 

A. I would have to make further investigations before I could 
answer that. 


Q. I don’t know, Mr. Dewey, whether it occurred before your ill- : 


ness or not, but I wish to ask if your bank received an anonymous 
circular about the first of June in reference to the Fidelity National 
Bank, and if they — — received a circular signed by the 
—— of the Fidelity National Bank replying to the anonymous 
- Circular. 3 

A. If so, I have no knowledge of it; I never saw either circular. 


Q. Did you know that on the 13th of June the check, in favor of 


Eggleston & Sons, of Kershaw & Co. for $257,000 or about that was 
carried as cash by the bank ? 

A. I bave no personal knowledge of the affairs of this bank from 

June 9th until June 20th. I was taken sick on the 9th day 
381 of June—dangerously sick—and was confined to my house 
during that period. 

Q. How did it happen you asked Mr. Hoyt if he was not 
willing to deposit in some other bank than the Fidelity? Did you 

distrust the Fidelity Bank? 

A. I did not like the methods of the Fidelity Bank. I did not 
distrust their immediate solvency. I thought that their methods 
were not consistent with sound banking. 

Q. You say there were a number of parties mentioned to you as 
being the principals in this wheat deal. By whom were they men- 
tioned to you? . 

A. It is my recollection that more names were mentioned to me 
in the Cincinnati National Bank than any other place. 

Q. In your conversation with Harper and Baldwin, were they 
both together ? 

A. They were part of the time; part of the time I was alone with Mr. 
Harper. He showed me the daily balance-sheets of the bank and 
how rapidly the business was growing, the wonderful increase; also 
showed me through the safety-deposit vaults. | 

Q. Did you have any conversation with Mr. Baldwin alone, or 
was your conversation with him in the presence of Harper? 

A. My recollection is that my talk with Mr. Baldwin was in the 
presence of Mr. Harper. 

Q. Who was it at the Cincinnati National tbat you talked 
with—who were the parties? 

A. Both the cashier and the president. I think the president’s 
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name at that time was Larkin. I knew Mr. Stark before, but I 
had never met Mr. Larkin. 

Q. What did they tell you about the Fidelity Bank ? 

A. I don’t remember what the conversation was. I did not get 
the idea that their relations with the Fidelity National Bank were 
very pleasant. | 

Q. Did you get the idea from them also that Mr. Harper had 


been a party that speculated in wheat, and had had very question- 


able transactions in connection with the Third National Bank at 
that time? 
A. Yes, sir. 
382 Q. They told you, didn’t they, that they had the reputation 
of having gutted the Third National Bank in a wheat deal at 
some yp period ? 

A. I don’t think there was any question mentioned ahout his gut- 
ting the bank, or using that term, through any prior wheat deal, 
— his transactions with the Third National Bank were question- 
able. 

Q. What was the nature of the question that attached to those 
transactions? What did they say about the connection of Harper 


with the Third National Bank that you speak of as questionable? 


A. I do not remember the details of it. I know there was no im- 
— left on my mind that the Fidelity National Bank or E. L. 

arper were in any way connected with the Chicago wheat deal 
that was being carried on in the month of May or June or any other 
time. 

Q. I do not regard impressions as significant in testimony, and I 
want, as far as I can, to get whatever was said to you in regard to 
Harper’s transactions with the Third National Bank or in connec- 
tion with it. ä 

A. It would be impossible for me to give you that con versa- 
tion. 

Q. Was it a subject brought to your knowledge that his trans- 
actions had been questionable which led you to pursue enquiry 
about it? 

A. I did not pursue enquiry further. 

Q. Pursue enquiry with the parties informing you? 

A. What I was most interested in was to, if possible, learn who 
were the principals connected with the purchases of wheat in Chi- 
cago and about the standing of the Fidelity National Bank. 

Q. Didn’t you know, Mr. Dewey, before you went there as well as 
after vou went there that Mr. Harper had been concerned in wheat 
deals in Chicago that were questionable in their character? 

A. I only had incidental information. I had no knowledge what- 
ever. 

Q. Of course, I am speaking of incidental information, but still 
what I want to get at is whether or no you had not, incidentally or 

otherwise, been informed that Harper had had wheat deals in 

383 Chicago, and that his connection with them was very ques- 
tionable. 

A. I do not remember that I was ever given any information that 


— —— 
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made particular impression on my mind as to Mr. Harper’s former 
wheat deals. : 

Q. Didn't you know that he was being sued? Hadu't you heard 
he was being sued for a large amount by Preston and McHenry, 
growing out of his previous wheat deals in Chicago? 

A. If I had heard it I do not remember it. 

Q. Wasn’t it a fact that Mr. Harper’s reputation in Chicago in 
connection with his wheat deals was exceedingly bad ? 

A. I could not state; I knew very little about Mr. Harper. 

Q. Did you make any inquiry in Chicago about him? 

A. No, sir. 

Q. Of any party? 

A. I do not remember having done so. 


Q. Havingincidentally heard of hisconnection with previous wheat 


deals in Chicago, and feeling it worth while to go to Cincinnati to 
make enquiry, how happened it you did not make any enquiry in 
Chicago about such a matter? 

A. i had no particular occasion to enquire about Mr. Harper’s 
wheat deals. 

Q. Did you at time you got this information, at the Cincinnati 
National Bank, get information connecting Harper and Hopkins 
together in transactions with the Third National Bank? 

— I do not remember Mr. Hopkins’ name having been mentioned 
at all. 

Q. Just give me in substance what they did tell you at the Cin- 
cinnati National Bank about Harper and his connection with the 
Third National Bank and the wheat deal that occurred at the time 
of that connection. 

A. I don’t remember that Mr. Harper’s name was mentioned in 
connection with any wheat deal at the Cincinnati National Bank, or 
that they gave me the details of his connection with the Third Na- 
tional Bank; only I know the impression was left on my mind that 
Mr. Harper’s connection with the Third National Bank was not 

creditable to him or to Mr. Baldwin. 
384 Q. Or to Hopkins? | 
A. I do not remember hearing Mr. Hopkins’ name men- 
tioned at all. I know I did not see him. 

Q. State rather a result produced on your mind. I wish I could 
get the substance of your recollection about what produced it, what 
was said to you. 

A. I have given you the best I can on that. I did not have 
occasion to go into that again. 

Q. When Hoyt mentioned Harper’s name to you, do you remem- 
ber what the occasion was in which he mentioned it? Had it any 
connection with Harper’s previous record ? 


A. I don't think it had. I remember Mr. Hoyt commending the 


Fidelity National Bank very strongly, but just how Harper's name 
was mentioned I cannot now remember, but I know this fact, that 
he said he never had met him ; didn’t know him at all personally. 
gay he speak of knowing Hopkins, as being his acquaint- 
ance 
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A. No, sir; Hopkins’ name was not mentioned to me in Cin- 
cinnati. ) f 

Q. When you called upon Dun’s agency, did you make any en- 
quiries there about Harper? 

A. Yes, sir. 

Q. What did they tell vou about Harper and his antecedents ? 

A. They said nothing about that. 

Q. Titey didn’t know — about Harper ? 

A. They said nothing about Harper except what I have said to 
you previously, that they commended him very highly, and told 
me he was backed by very strong parties in Ohio, and he was a very 
wealthy man himself. 

Q. Was your conversation principally with Larken or with the 
cashier, Stark, in the Cincinnati Bank ? 

A. With both. 

Q. How long had you been in the banking business in Chicago? 

A. I was in the discuunt banking business or brokerage business 
since 1876, but my first connection with banking proper was on the 
2 of this bank, which commerced business in May, 

1886. . 
385 Q. Then you were in Chicago and connected with the bank- 
ing business in 1881 and 1882, were you not? 

A. I was doing what is more properly termed a brokerage busi- 
ness. We were buyers of paper. 

Q. Did you, during the years 1881 and 1882, hear anything about 
Harper and his transactions in Chicago? 

A. I do not remember about it. I naturally would not. I never 
bought a bushel of grain on the Chicago Board of Trade during my 
experience. I never loaned a dollar on wheat or any collaterals 
growing out of the Chicago Board of Trade; was in no way identi- 
fied with it, and it would not be natural I would follow up any- 
thing of that sort. 

Q. During the months of May and June, 1887, up to the time 
when you were taken ill, the Chicago papers were pretty full of dis- 
— of the wheat deal that was then progressing in Chicago, were 
they not? 

A. I do not remember particularly about that. 

Q. Did you read the daily papers? 

A. Oh, yes. 

Did your connection with the business you were doing for 
Kershaw & Co. not cause your attention to be called at all to the 
discussion in the papers concerning that deal at that time? 

A. I do not remember about the matter. It was my business to 
see that our loans were properly collateralized, looking after the 
banking business, not after the Chicago wheat deal. 

Q. The Chicago wheat deal was cutting a pretty prominent figure 
in financial affairs in Chicago in May and June, 1887, wasn’t it. 

A. Among bankers the only interest would be in the demand for 
money and the value of wheat as a collateral. ä 
Q. That demand among bankers by such men as Mr. Eggleston, 
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who was in this bank considerably at that time, was pretty active, 
wasn’t it? 

A. I don’t remember anything especially in connection with Mr. 
Eggleston. 

Q. I mean in connection with the demand for money growing 
out of the wheat deal then progressing in Chicago. 

A. There was undoubtedly an active demand for money. 
386 Q. Growing out of that wheat deal ? 
A. Borrowing money on wheat being carried in Chicago. 

Q. If you did read the newspapers and observe anything in re- 
gard to who were said to be the principals of that wheat deal, and 
as to the general character of it and magnitude of it and so forth, 
vou have forgotten all about it, have you? 

— Well, I have not forgotten; I have forgotten about any de- 
tails. : 

Q. Do you remember the general fact that you did read the news- 
papers and did observe what was said on that subject? 

A. I, of course, read the newspapers, but there was no impres- 
sion left on my mind as to what was said as to the wheat deal. 

Q. For instance, if Harper’s name as the principal in this wheat 
deal was editorially mentioned in the Chicago Tribune on the 14th 
of June, could you say whether you observed it or not ? 

A. I could not read a paper on the 14th of June; I was nearly 
unconscious. I will say in answer to your question that I never 
heard the name of Harper mentioned directly or indirectly as con- 
nected with this Chicago wheat deal, as you term it, until I got up 
from my bed of sickness. 

Q. In the assurances that Mr. Hoyt gave you as to the character 
of his principals, did he mention to you that they were bankers, 
either of them, or in any wise connected with the banks? 


A. He did not. 
DAVID B. DEWEY. 


Hamitton Dewar, having been first duly sworn to testify the 
truth, the whole truth, and nothing but the truth in the cause 
aforesaid, did depose and say as follows, to wit: 


Direct examination by Mr. Swirr: 


Q. Give your full name, please. 
A. Hamilton. Dewar. 
387 Q. You are a brother of A. L. Dewar, cashier of the Ameri- 
can Exchange Bank, are you? 

A. I am. 

Q. Were you a member of the firm of C. J. Kershaw & Co. in the 
months of March, April, May, and June of 1887, and from the for- 
mation of the firm down to and including those months? 

A. I was from 1886. 

Q. The fall of 1886 ? 

A. The fall of 1886. 

Q. What was the business of that firm ? 

A. Commission merchants. 
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Q. On the Board of Trade in Chicago? 

A. Yes, sir. 

Q. Where did that firm keep its bank account? 

A. It banked at the American Exchange National Bank, Chicago. 

Q. Who had charge of the firm’s bank business and financial 
matters ? 

A. I had, principally. 

Q. Were you present at the American Exchange Bank on the 
morning of the 15th of June, 1887 ? 

A. 1 was, sir. 

Q. Did you meet at the bank Mr. J. W. Hoyt and J. W. Wilshire at 
that time? 

A. I did. 

Q. Will you please state in your own language, as near as you 
can, what was said and done at that meeting, stating first who was 
present? 

A. There was Mr. Irwin, Mr. Eggleston, Mr. Wilshire, Mr. Hoyt, 
Mr. A. L. Dewar, and myself, and Mr. Kershaw. Mr. Kershaw and I 
met Wilshire and Hoyt—at least I did; I cannot account for Mr. 
Kershaw—from a telegram we received from Hoyt that he would be 
at the bank in the morning with $600,000 to go to our credit to 
help us carry on our business. We were in hot water the day be- 
fore—at least we were short of funds—and I met them here for that 
money. The money was not here at the time when I got here, 
but shortly afterwards Mr. Wilshire went out and brought in the 


Q. Before he went out what took place? 

A. There was some figuring done; he wanted to know how much 
money we needed. 

Q. Who wanted to know ? 

A. Mr. Wilshire wanted to know how much we wanted. 

388 Mr. Hoyt.at that time claimed he wanted $200,000 for 

Irwin, Green & Co., and I was satisfied $400,000 would be 

quite sufficient to carry us along, figuring on the night before. I 

figured the night before that $250,000 would he sufficient to carry 
us through the clearing-house and pav our margins. | 

Q. Come back to this interview. Who was it that did the figur- 
ing? You said there was figuring done. 

A. Mr. Kershaw and myself did the figuring for our firm. I fig- 
ured a little while. I told my brother how much money I needed 
for the clearing-house. 

Q. What did you tell him ? ! 

A. I told him that the slips from the clearing-house the night 
before called for sixty-eight thousand and odd dollars, and our mar- 
gins were about ninety thousand. The calls for margins that even- 
ing were about $90,000. 

Q. What clearing-house ? 

A. The board of trade clearing-house ; and I think about $60,000 
or so was the amount of the checks thrown out the day before. I 
am not quite sure; that would be enough to pay everything; any- 
way, $250,000 would be plenty to pay everything. 


7 oll eis do 0 peri 


280 DAVID ARMSTRONG, RECEIVER, 4C., VS. 


Q. Ninety and sixty would make 150,000? 

A. 150,000; I calculated about two hundred to two hundred and 
— thousand would be ample to carry us through and pay every- 
thing. 

Qn Was that statement made at the interview you speak of? 

A. It was made before Mr. Wilshire. I cannot say whether they 
all heard it. I know I told Wilshire myself. 

Q. Did you tell the cashier of the bank? 

A. I told my brother. 

Q. After this talk had taken place, you say, Mr. Wilshire went 
out after the money ? 

A. Yes, sir. 

Q. What did he say in reference to where the money was, if any- 
thing, before he went out? 

A. He said he had not got the money here, but he would go and 

get it. He did not tell me where he would go. 
389 Q. What do you mean by “ here?” 
A. With him; that was the expression. 

Q. How long was he gone—about ? 

A. Oh, I should not think more than twenty minutes, perhaps 
not that long. 

Q. After he returned what took place? 

A. Well, I think he took the drafts out of the envelope and they 
were inspected by all of us. I think all of us or nearly all looked at 
them. Finally I took $400,000; $200,000 was a deposit slip from 
the Fidelity National Bank saying Wilshire, Eckert & Co. had de- 
posited $200,000 to the credit of C. J. Kershaw & Co. I also took 
two $100,000 drafts and I handed them to my brother and told him 
to place them to our credit. I took the whole $600,000 at first, and 
then Mr. Hoyt took $200,000 from me; he handed $200,000 to Mr. 
Irwin and I handed $400,000 to my brother and told him to place 
it to our credit. 

Q. Will you please look at the drafts I now hand you marked 
Exhibits “7” and “8” and the letter of advice marked Exhibit “6” 
and state whether they are the drafts and letter of advice to which 
you refer as having been handed by you to your brother for deposit? 

A. I can swear those two drafts are (indicating Exhibits “7” and 
“8”). They have got my signature on the back of them. And this 
(referring to Exhibit “6 ”) is very likely the other. 

Q. Iu whose handwriting is the endorsement “ Deposit to the 
account of C. J. Kershaw & Co.; C. J. Kershaw?” 

A. C. J. Kershaw & Co.” is my writing. 

Q. Upon both drafts? 

A. Upon both drafts. ü 

Q. Were Wilshire, Eckert & Co. indebted to C. J. Kershaw & Co. 
at that time? 

A. Yes, sir; according to their agreement they were to keep up 
so much margins on their deals and they were indebted to us. 

Q. How much? 

A. I think they were indebted to us—probably they were behind 
$800,000 that evening. 
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Q. What was their agreement with you to which you refer ? 
390 A. They were to keep the cash wheat margined seventy 
cents a bushel and their options were to be margined four 

cents below the market, below the current price. 

Q. Will you look at Exhibit “100,” which I now hand you, and 
state whether at any time on the morning of the 15th of June you 
saw that, paper. 

A. I don’t recollect. I remember going over so many figures 
with my brother. I know this (referring to Exhibit 100“) is his 
handwriting. I went over so many I could not say exactly I saw 
that paper or not, but I think I did see it; I think I saw this one. 

Q. That is, the sheet containing the figures in ink, do you mean? 

A. Yes, sir, the one in ink; I think that I saw that. 

Q. Before the interview closed on the morning of the 15th was it 
you saw it, do you remember? 

A. No, sir; I don’t think it was before the interview closed. 

Q. Was anything said to you before you left the bank that morn- 
ing about the draft for $100,000, payable to the order of the Ameri- 
can Exchange National Bank, Exhibit “7;” if so, what? 

A. I don’t know whether it was before I left the bank or when I 
came back again; I was backwards and forwards two or three 
times; but there was something said about a $100,000 draft. 

Q. By whom? 

A. By my brother, the cashier. 

Q. What did he say? 

A. He told me there was one draft I deposited was payable to them, 
and that they were wiring to Cincinnati to find out what the reason 
was it was payable to them, and probably he would have to hold that 
$100,000 until he could hear. ; 125 

Q. During the interview did Mr. Wilshire state that he brought 
up this $600,000 with instructions to leave it if the American Ex- 


change National Bank would place $400,000 to your credit and 


— 2 to the eredit of Irwin, Green & Co., and protect the wheat 
en 

A. No, sir; there was nothing said of that kind. 

Q. Did he state anything of that kind? 

A. He simply handed me $400,000 and asked me if that would 

be enough for my account. I told him it would be plenty. 
391 Q. Did he say anything about instructions at all ? 
A. He said nothing at all to me about instructions. 

Q. Did he say anything about the bank’s protecting you or pro- 
tecting Irwin, Green & Co.? 

A. Ro, sir. | 

Q. Was there an —— or arrangement made by your brother, 
the cashier, or any rh on the part of the American Exchange Bank, 
to protect the wheat deal or tu protect you? 

A. There was nothing said further than this: that I had told him 
how much money I wanted. ‘He said,“ All right; go ahead.“ That 
is all he said. 

Q. You say you told him how much you wanted ? 
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A. $68,000 and $150,000 I told him I wanted; two hundred odd 
thousand dollars. | 
Q. Who presented to the American Exchange Bank the check for 
settling differences with the board of trade clearing-house on the | 
15th of June? : 
A. I did. : 
Q. What was the amount of that check ? 
A. $200,000. L 
} Q. Won’t you explain in this connection what the board of trade 
clearing-house is? 
* A. The board of trade elearing-hiouse is an institution organized : 
, for the pur of clearing the differences between firms on the | 
board of trade that may be due them from other parties on the board 
| of trade. | 
| Q. Instead of making settlements by running around to the dif- 
ferent offices? 
A. Yes, sir; it is cleared through the board of trade clearing- 


house. 

Q. This check for $200,000 that you call the board of trade clear- 
ing-house check was a check drawn for that purpose, was it? | 
A. Yes, sir. | 
| Q. Then, instead of $68,000 being sufficient to carry you through | 
| the clearing-house, when the hour was reached for settling vour dif- [ 


ferences on the board of trade you found you needed how much ? 
| A. We needed $198,000. 
Q. Will you state what took place at the bank when you presented | 
{ that check for $200,000? : 
U A. When I presented the check for $200,000 my brother 
g 392 seemed very much surprised that the amount was so much 
0 — — than I had originally told him. 
| Q. Did he say anything to express that surprise ? 

A. He said, “ How is it that thisamount is so large? You only 
asked for $68.000.” I explained to him the reasons. 

Q. What did you say in explaining the reasons ? 

A. I told him on the previous evening—I will ask to explain how 
this clearing-house system is first before answering the question. 
There is a system in the clearing-house that all differences claimed 
must be put on a slip in this fashion: You say John Smith, or 
whatever the man’s name is, claims from C. J. Kershaw & Co. so 
many hundred dollars, and those slips must be in the clearing- { 


house by six o'clock that evening—the evening before the clearing- 
house meets the next morning—and I sent my boy at six o’cloc 
that night to get all our differences. : 
Q. That is, on the 14th? ä a 
A. That is, on the 14th; got all my differences out that night, 
and I had him figure them out in rough, and it came to $68,000. 
The next morning some of these big fellows who had wheat sold to 
us, they got wind we were going to pay our clearing-house differ- 
ences. They immediately went on the board of trade and closed 
our trades out without our authority and sent in check slips to our 
office; instead of sending to the clearing-house they sent them to 
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our office. Our boys immediately entered these check slips on the 
clearing-house sheets, and when I got over to our office again, in- 
stead of $68,000, about one hundred and ninety odd thousand 
dollars I found claimed from the board of trade. I did not know 
how it could occur. I didn’t know how it occurred, except they 
closed ouf.trades out without our authority. I said we would pay 
that $200,000. 

Q. You said so to whom ? 

A. I said so to Mr. Kershaw. He was in the office at the time. 

Q. I was asking you about what took place in the bank between 

you and your brother, the cashier. Am I to understand you 
393 made the explanation to him you have just made to us? 
A. I made that explanation to him. I made it first of all 
in the office. 

Q. What did your brother, the cashier, say after the explanation 
was made, and what was done then? 

A. He told me that he could not pay $200,000; that there was not 
enough funds to our credit to pay $200,000. _ 

Q. What did you say to that? 

A. I asked him then to help us through by paying $100,000. I 
tore up the $200,000 check and asked him to pay $100,000 to help 
us through. He said he.would. I drew a check for $100,000. He 
says, “I guess I will pay.” He went off and kind of—then he came 
back again and said—— 

. You say he “kind of—.” “ Kind of” what? 

A. He hesitated. 

Q. Before he said he would do it was there any discussion ? 

A. He said he did not see what good it would do me to pay 
$100,000 when I owed $200,000. I told him it would be all right. 
It would help us through. 

Q. Do you remember while that talk was going on and when he 
said he would pay $100,000 whether anybody was called into the 
room where you were? 

A. Yes, sir; I think you were culled into the room, Mr. Swift. In 
fact I know you were. You were in the room at the time this dis- 
cussion was going on, but finally it happened he decided he would 
not pay a hundred thousand dollars. He came to me and told me 
it was of no account; it could not do us any good, and we might as 
well give up; and I think I asked you—spoke to you about the 
subject—and you told me the best thing we could do was if we hadn’t 
enough funds to throw up the sponge, something of that sort, to 
which I said all right, that we would do that. I immediately left 
the bank then and went back to the board of trade. 

8 drew a check for $100,000. What was done with that 
check ? 

A. I handed that to my brother. He went back to the office, to 

one of the clerks, I think, and he certified it. 
394 Q. What was done with it afterwards ? 
A. Afterwards he came to me and told us that it would do 
us no good to pay $100,000, so he asked my leave to destroy the 
check. It was destroyed. 


them on the 15th, or words to that effect? 
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Q. Will you look at the draft I now show you marked Exhibit 
“101,” and state whether that signature is in your handwriting ? 

A. Yes, sir; it is. | 

Q. Doyou remember the circumstances connected with the draw- 
ing of that draft? 

A. I will have to refresh my memory on that point. 

Q. Do you remember Mr. Wilshire being in Chicago with Mr. 
Hoyt — — Monday, the 13th day of June, 1887? 

A. o. 

Q. Did Mr. Wilshire authorize your firm to draw for $90,000 on 
the Fidelity National Bank ? 


(Counsel for defendant objected to the form of the question.) 


A. Yes, sir; I havea recollection of that. 

Q. Was anything said about Wilshire going to Cincinnati on the 
night of the 13th and depositing $200,000 on the 14th in the Fidel- 
ity National Bank which you could draw against? 

A. Yes, sir; I remember that. Yes, there was; that is what this 
is for (Exhibit “ 101”). 

Q. Your recollection being refreshed by the question I have asked, 
will you now state what the draft is, Exhibit “101?” 

A. This draft was drawn, signed by myself, on the strength of 
Mr. Wilshire telling us that there would be $200,000 deposited in 
the Fidelity National Bank to our credit the next morning after he 
went back, and I drew a draft for that amount. 

Q. Did it ever go forward for payment? 

A. I don’t think it ever did. 

Q. It never was paid, was it? 

A. It never was paid. 


Counsel for plaintiff offered said draft marked Exhibit “101” in 
evidence, of which the following is a copy : 


395 “ $200,000.00. Cuicaco, 14 June, 1887. 
“On demand pay to the order of the Americun Exchange 
National Bank of Chicago two hundred thousand dollars, value 
received, and charge to account of— 
“C. J. KERSHAW & CO. 


“To Fidelity Nat. Bank, Cincinnati, Ohio.” 


Cross-examination by Mr. Kitrrepce: 


Q. Mr. Dewar, did you testify before H. W. Bishop, the master in 
chancery, at his office, in the case of James F. Hill and others against 
C. J. Kershaw and others? 

A. I did. 

Q. At what date, about, did you deliver your evidence ? 

A. About three weeks ago, I should think. : 

On that occasion, in respect to Exhibits “6,” “7,” and 8, 
did you testify that you had no recollection to whom you delivered 
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A. I think I testified that I either delivered them to Mr. Orr or to 
my brother. I am not sure; I think that is my testimony. 

Q. Did you testify, as I have asked, thut you have no recollection 
to whom you delivered them ? 

A. I cannot say that I did. I should have to read my testimony 
over. 

Q. Did you testify, in answer to a further question, that you have 
no recollection to whom you delivered them, but you probably gave 
them to the receiving teller of the bank, or words to that effect ? 

A. I might have said so. | 

Q. Did you? 

A. I would not swear to it. 

Q. Did you testify that you did not make any arrangement with 
the bank on making that deposit, or words to that effect ? 

. — I think I did. I never made any arrangement at all with the 

ank. : 

Q. Did you testify at the same time that there was nothing said 
between you and your brother about it? 

A. No; I don’t think I did. 
396 Q. I want to refresh your recollection. I have not the tes- 
timony here, but by directing your attention particular to it, 
were you not asked and did you not testify that there was nothing 
said between you and your brother about it at that time? 

A. About what, Mr. Kittredge? 

About that deposit or about those drafts and that letter of ad- 
vice. 

A. It depends entirely on how the question was put to me. I could 
not answer it now. | 

Q. Wasn’t the question asked you ? 

A. The question might have been asked in a very peculiar way 
and I might have answered it in a peculiar way. 

Q. Wasn’t the question asked you, in substance, if anything was 
said between you and your brother, and didn’t you testify that there 
was nothing said between you and your brother about it? 

A. That question conld not have been put to me in that way, be- 
cause I could not have testified I did not have any conversation with 
my brother. 

Q. Did you not testify there was nothing said between you and 
your brother abont it? 

A. Not in that way; no; certainly not. 

Q. In that language, or substantially in that language, that there 
was nothing said between you and your brother about it? 

A. I don’t think so. I could not have said it. I could not have 
testified to that. 

Q. Did you? 

A. I don’t think I did. It%depends entirely on how the question 
was put.. 

Q. You were examined by. Mr. Manning, were you not? 

A. I was. 

Q. It was a question put by him. 

A. He put some very funny questions. 
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Q. Without paying attention to the fun and regarding only the 
serious part, I want to ask you again if Mr. Manning did not ask 
you in respect to it, and if you did not testify that you didn’t make 
any arrangement with the bank on making that deposit—that there 

was nothing said between you and your brother about it ? 
397 A. I certainly said we made no arrangements with the bank 
on making that deposit. Certainly. I say so now. 

Q. Didn't you testify and state that there was nothing said be- 
tween you and your brother about it? 

A. No; I don’t think I could have said that, Mr. Kittredge, that 
there was nothing said; there was a good deal said. 

Q. When that interview occurred on the 15th of June in the office 
of the board of directors, how long did it last? 

A. Probably half an hour. 

Q. Were you present during the whole of it? 

A. Yes, sir. a 

Q. Did Wilshire or Hoyt leave before you did? 

A. Hoyt did. 

Q. How was it about Wilshire ? 

A. I think he left about the same time; perhaps he left a little 
while before [ did. 

Q. Did Mr. Wilshire say that a third party had brought the 
money, but that he could get it; he could produce it? 

A. I never heard anything about a third party. ; 

Q. Didn’t he say he had not got that amount, but he could pro- 
duce it? 

A. No, sir; he said he would have to go out after the money. 

Q. Did he say where he would have to go after it? 

A. I have no recollection. He told me he was stopping at the 
Richelieu. 

Q. At this interview I am speaking of, did he say at that inter- 
view where he would have to go for it? 

A. No; not that I am aware of; he might have. 

Q. Didn’t he say anything about having the money at the Riche- 
lieu, or did he say that a third party had it and he could go and 

et it? 
A. He never mentioned any third party. I know that. 

Q. Did he mention going to the Richelieu for it ? 

A. No; he told me he was stopping there; that is all. 

Q. Did he tell you that at this interview ? . 

A. Iam not sure whether it was at that interview or whe 
398 I first met him. I think when I shook hands with him he 
told me he was stopping there. . 

. Directing your attention to what took place at this interview, 
and only to that, did he say anything there about going to the 
Richelieu for it? 

A. Not that J remember. 

Q. Did he say anything about having it in his satchel at the 
Richelieu ? 

A. Not that I remember. 
Q. Do you know Mr. Gahr? 


DAVID ARMSTRONG, RECEIVER, &C., vs. 


AMERICAN EXCHANGE NATIONAL BANK OF CHICAGO, ILL. 287 


A. I don’t know that I do. 

Q. Were you introduced to him? 

A. No, sir. 

Q. Did yéu remain in the directors’ room while Wilshire went 
off for the money ? 

A. I believe I did. 

Q. You did not go out with him then? 

A. Oh, no. 

Did vou see him while he was out? 

A. No, sir. 

Q. What was the first thing Wilshire said about the money or 
the drafts at that interview? 

A. He said he had $600,000. He said he had brought $600,000. 

Q. Was he asked in what form it was? 

A. Not that I am aware of. 

Q. Was anything said about whether it was in currency or not? 

A. Not that I know of. : 

Q. Was anything said about exchange on New York before he 
went out for the money ? 

A. Not that I remember. 

Q. Was your brother, the cashier, there all the time? 

A. He was in and out: 

Q. Did your brother say anything about the price of exchange 
before Wilshire went off? 

A. He might have. I didn’t pay any attention to it. 

Q. Was there a good deal of talk that you did not pay any atten- 
tion to at that interview ? | 

A. Anything that had anything to do with our business I listened 
to pretty attentively. Exchange didn’t muke any difference to us, 
whether it was exchange or currency, as long as we got the money. 

Q. Did you know of a telegram received from the Fidelity Bank 
on the 14th of June by the American Exchange Bank ? 

A. What did it contain? 
399 Q. Did you know about it, what it contained? 
A. What kind of a telegram—what was said in it? 

Q. From the Fidelity Bank of Cincinnati to the American Ex- 
change Bank. | 

A. What was said in the telegram? There might have been a 
half dozen telegrams. 

Q. Did you know of any telegram ? 

A. Yes; I knew of one. 

Q. That one—did you see it? 

A. I think I did. 

Q. When did you see it? 

A. On the 14th—the afternoon of the 14th. 

Q. Did you know of the answer sent by the American Exchange 
Bank to the-Fidelity Bank ? 

A. Yes, sir. 

Q. Did you see it before it was sent? 

A. I did; it was sent at my dictation. 
Q. You dictated it? 
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A. The substance; I did not dictate it literally. 

Q. Who did dictate it literally—who wrote it? 

A. I don’t know. 

Q. Who sent it? 

A. I don’t know. 

Q. Who showed it to you? 
= I think my brother; I think he sent it; I cannot swear to 
that. 

Q. On the morning of the 15th, at the interview, was any refer- 
ence made to those telegrams ? 

A. No, sir; not that I am aware of. 

Q. How long had you been in the grain basiness in Chicago ? 

A. Nine years. , 

Q. As a commission broker all the time? 

A. Asa clerk in a commission house. 

Q. Who were you with prior to your being in the firm of Ker- 
shaw & Co.? ‘ 

A. Fleming & Boyden and Milmine, Bodman & Co. 

Q. Who were you with in 1881 and 1882? 

A. I guess Fleming & Boyden. 

Q. Were you acquainted with Mr. Harper at that time? 

A. No, sir. ° 

Q. Were you acquainted with his deals in Chicago’ in 
400 wheat that year, and did you know about them at the time they 
occurred ? 

A. I heard something about them from McHenry. 

Q. From McHenry? 

A. Yes; afterwards. 

Q. After when? After 1881 and 1882? 

A. In 1888. 

Q. You never neard of them until 1888? 

A. Not to pay any attention to them. 

Q. Have you heard of the Handy deal, as it was called, engineered 
by Truman B. Handy ? 2 

A. Yes, sir; I heard of that. : 

Q. When did you hear of that? 

A. At the time it was going on. 

Q. When was that? 

A. I think it was about 1885. I heard of it at the time, anyway. 

Q. Did you hear of Mr. Harper’s connection with that? 

A. No, sir. 

Q. Did you hear of the connection of the Third National Bank of 
Cincinnati with that Handy deal? 

A. I did not; not to pay any attention to it. 

Q. When did you hear about it at all? 

A. I heard it discussed on the board. 

Q. At the time of the deal or shortly after? 

A. After the deal, I think. 

Q. Was Mr. Harper a gentleman who was very well known on 
the board of trade as a speculator in wheat in Chicago? 

A. I never heard of him until about March, 1887. 
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. Where did you hear about him then? 3 

A. I heard of him. He commenced to be talked about. The papers 
— to talk Harper was doing this and Harper was doing 
that. 

Q. The papers in Chicago? 

A. Yea sir. 

Q. He was doing what? 

A. He was buying all the wheat in Chicago—trying to buy all 
the wheat in Chicago. That was the first I heard of Harper. 

Q. That was in March, 1887 ? 

A. Yes, sir. 
401 Q. Did that keep up in the newspapers down to the time 
of the 15th of June, more or less discussion of it? 

A. No; not particularly. It kind of died out. 

Q. How early in March was it? 

A. I don’t remember. 

Q. Do you mean when you say it kind of died out that it did not 
continue to be discussed at intervals by the newspapers and on the 
board of trade? 

A. They discussed a great many other people beside Harper there. 

Q. I.am speaking of Harper and his connection with the deal, 
the fact that he was trying to buy all the wheat in Chicago. 

A. I don’t think it was; no. Off and on at intervals I think his 
name was brought up the same as other peuple; Armour and all 
the rest of them. | 

Q. This draft, Exhibit“ 101,“ for $200,000, drawn on the 14th, was 
that deposited in the American Exchange Bank on that day ? 

A. It was left here for deposit; yes, sir. ; 

Q. On the 14th ? 

A. On the 14th. 

Q. Before or after the American Exchange Bank began to dis- 
honor your checks on the 14th? 

A. I cannot say that. 

Q. What time of day was that draft left in the American Ex- 
change Bank on the 14th ? " 

A. It was after the bank opened some time, I should think. 

Q. Was it left for deposit as any other of your drafts? 

A. I think it was. 

Q. And received by the bank? Do you remember to whom you 
delivered it? 

A. I — had all my trausaetions with Mr. Orr, the assist- 


ant cashier, or else my brother, the cashier. 


Q. Do you remember to whom you delivered this particular draft, 
Exhibit “ 101?” 

A. I think I delivered it to my brother, because his initials are 
on it. a 
Q. Do you remember independently of the initials to whom you 
delivered it? 

A. No; I do not. 

Q. Do you recall the transaction so as to be able to state 

402 anything — was said about it at the time you delivered it? 
37—111 
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A. No; nothing further than what Wilshire said to us be- 
fore when he was up in Chicago—that he was going to deposit 
$200,000 to our credit. ° 
Q. Do you mean you told your brother that? 
A. I think I did; yes; must have. 
Q. At the time you left him this draft? 
A. Yes, sir. 
Q. Do you know whether it was forwarded or not to Cineiunati 
on the 14th ? 

A. I could not say. 

Q. You have no knowledge what was done with it after you left it 
in the bank ? 

A. No, sir. 

Q. At the time of this interview on the 15th of June, if I under- 
stand you, Irwin, Green & Co. got $200,000 of the exchange? 

A. Yes, sir. 

Q. Was anything said about what they were to do with their por- 
tion of that $200,000? - 

A. No, sir; not that I am aware of. 

Q. Was anything said about their going on the board that day to 
buy wheat and sustain the market? 


A. I don’t know; they might have had something said to them. 


I don’t know anything about it. 

Q. Did you hear anything said as to their buying wheat that day 
and the $200,000 being given them for that purpose ? 

A. No, sir. 

Q. Did you hear anything said about what the money given them 
was for? 

A. Margins on their trades; that is all that I heard. 

Q. Who did you hear say that? 

A. Mr. Hoyt. 

Q. What did Mr. Hoyt say about it? 

A. He handed Mr. Irwin the $200,000 and said place it to his 
credit; that was all I heard; all the conversation I.heard between 
Mr. Irwin and Mr. Hoyt. 

Q. Did that take place in the room where all the parties were? 

A. That took plack in the directors’ room. 

Q. While all the parties were there ? 

A. No, sir; Mr. Hoyt, Mr. Irwin, and myself were alone. The 

door was open between the two rvoms. 


403 Q. At what stage in the interview was that? 


A. Just after the money had been brought in— the drafts 

had been brought in—and they divided up. 

Q. Was there anything said about your expecting $600,000 instead 
of four, and why $200,000 of it should be given to Irwin & Green? 

A. I said nothing. I heard nothing. 

Q. Nothing on that subject ? 

A. No, sir; I might have made a remark something about that 
they promised six hundred thousand dollars. 
Q. Did you or did Kershaw or did anybody make any remarks 
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on that subject? It is not what might have happened but what you 
recall that I am after. 

A. No; I think Mr. Kershaw and I were both satisfied $400,000 
was enough. 

Q. Enough for what? 

A. Enough to pay our margins and clearing-house difficulties. 

Q. Is‘that what you said? 

A. I think that is what we did. I would not swear to it. 

Q. But you think that is what you said at the time of this inter- 
view ? 

A. Yes, sir. 

Q. Is that correct ? 

A. That is correct, I think. 

Q. That you thought $400,000 would be enough for your margins 
and clearances ? 

A. Yes, sir. 


Redirect examination by Mr. Swirr: 


Q. This remark about the $400,000 being enough was made, as I 
understand you, in connection with the division of the money ? 

A. Yes, sir. 

Q. The discussion about the division ? 

A. Yes, sir. 

Q. I understand your firm had received a telegram from Wilshire 
on the night of the 14th to the effect that he was coming up with 
$600,000 in money ? | 

A. Yes, sir. 

Mr. KitrrepGe: I want the telegram produced. | 

Mr. Swirt: So that when you and Mr. Kershaw went to the 
404 American Exchange Bank on the morning of the 15th of 
June you went with the expectation that Wilshire was com- 

ing with $600,000 for your firm ? 

A. Yes, sir. 

Q. Your attention has been called to testimony which you gave 
before Mr. Bishop, master in chancery, and you were asked if you 
did not state, in answer to a question, that nothing was said. I un- 
derstand, from the way in which the question was put, that if you 
did say nothing was said it was in connection with the question as 
to whether any arrangement was made between you and your 
— at the time of the deposit on the morning of the 15th of 

une? . 
A. It was my intention to answer Mr. Manning's question in that 


way. 
6 You have been asked about leaving Exhibit 101“ on de- 
posit. Let me refresh your recollection by calling your attention to 
this telegram, Exhibit “30,” sent by the American Exchange Bank 
to the Fidelity Bank upon the 14th of June: “ Has $200,000 been 
laced with you for C. J. K. & Co.?” I will ask you if you did not 
— the draft and request the American Exchange Bank to find out 
by wire whether the deposit had been made, and, if so, forward the 
draft for collection ? 


— 
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A. Yes; I remember that now. : 
Q. So that instead of being left on deposit it was left for deposit 
and collection if the American Exchange received advices from the 
Fidelity that the money had been deposited in the Fidelity, as prom- 

ised by Wilshire? 
A. That is it. 
HAMILTON DEWAR. 


(Counsel for defendant offered in evidence the following trans- 
script from testimony taken in the case of Hill vs. Kershaw el al., 
now pending in the circuit court of the United States for the north- 
ern district of Illinois; and it is agreed by counsel for the plaintiff 
that said transcript correctly shows the questions put to and answers 
— by Hamilton Dewar, called and examined as a witness on be- 

alf of the plaintiff in said cause :) 


405 Q. Did vou receive any drafts or letters of credit from Wil- 
— or Hoyt on the morning of the 15th of June, 1887 ? 
A. Yes. 
Q. Where did you receive them ? 
A. In the bank. 
Q. In what part of the bank? 
A. The directors’ room. 
Q. Who was present when they were delivered to you? 
A. Handed to me? 
Q. Yes. 
A. The parties that I named. 
Q. Name them again. 
A. Mr. Swift, Mr. Irwin, my brother, Mr. Wilshire, and Mr. Hoyt. 
Q. What was said when they delivered them to you? 


(Objected to on behalf of the bank.) 


Q. By which one of these gentlemen were they delivered ? 

A. Mr. Wilshire. 

Q. For what — — did he deliver them to you? 

A. To eredit his acceunt with. 

Q. Credit whose account? 

. Wilshire, Eckert & Company's account. 

What did you do with them ? 

. I deposited them in the bank. 

Did you make a deposit ticket ? 

I don’t know whether I made it; I think I did. 

Did you make the deposit ? 7 

I made the deposit; yes. 

Did you have a deposit book ? 
A. No; I never carry any books around. 

a deposit ticket is in your handwriting. Did you not swear 
it 
A. It might be that I may have handed the drafts simply and 

— them credited without any deposit ticket. I would uot swear to 
at. 


©>Oorero> 
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2 To whom did you deliver the checks aſter making the deposit 
ticket? 

A. That I could not say. 

Q. Any recollection about it? 

A. No. 
406 . Where did you leave them? 
A. Put them in the bank. 

Q. How much was it? 

A. $400,000. | 

Q. To whom did you deliver them ? 

A. I told you I could not remember. I have no recollection. I 
think perhaps the teller—the receiving teller, probably. I don't 
know. I could not swear to it 

Q. What arrangement did you make on making the deposit 
about checks to be paid on that day? 

A. Didn’t make any. 

Q. Nothing said between you and your brother about it ? 

A. No, sir; he asked me how much money I would want that 
morning, and I told him. 

Q. How much did you tell him? 

A. I calculated our clearing-house would want in the neighbor- 
hood of $100,000, and our margins so much more. 

Q. How much more? 

A. $200,000 would have covered the margins? 

Q. What did he say about paying your clearing-house checks? 

A. Didn't say anything in particular. 

Q. Did he say anything? 

A. I don’t think he did. I don’t know.” 


RosBert M. Orr recalled. 


By Mr. Swirr: 


Q. Mr. Orr, what was the usual course of dealing on the American 
Exchange Bank in receiving drafts and letters of advice for account 
of C. J. Kershaw & Co.? 

A. To treat them in the ordinary course of business by placing 
them to their credit as a regular deposit. 

Q. That is, as cash items? 

A. As cash items if they were demand items. ) 

Q. Was there any difference or any departure from the ordinary 

| course of business in the treatment by the hank of the letter 
407 of advice for $200,000 and the two drafts for $100,000 each, 
received for the account of C. J. Kershaw & Co. by the bank 

on the 15th of June? 

A. There was no difference beyond examining the documents in 
the regular way in which they came in; but I, in examining them, 
— one draft * — to our order, and immediately referred it 
to Mr. Dewar and yourself as the attorney of the bank, and tele- 
graphed to Cincinnati, asking why they had drawn it in this way. 

Q. In your previous examination you have stated fully in refer- 
ence to the telegrams, have you not? 
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A. I have in reference to the telegrams; yes. 

Q. Mr. Orr, will you please examine the telegram book of the 
bank, showing copies of telegrams sent, and get the telegram alread 
introduced in evidence as Exhibit “40,” dated June 14th, 1887, ad- 
dressed to the Fidelity National Bank, and state whether the date of 
that is correctly given in the copy? 

A. That telegram should be dated the 15th. It was corrected at 
the time in lead pencil, but so faint I did not observe it. It was 
corrected by Mr. Dewar, the cashier, who drew up the origine] tele- 

ram. 
a Q. Will you now look at the telegram addressed to Edgar Stark, 
cashier, dated June 16, already introduced in evidence as Exhibit 
57; have you found it? 

A. Ves, sir. 

Q. You stated in your examination that that telegram was in 
reply to Exhibit “ 56,” which I will now read to you. (Counsel reads 
telegram.) On considering the matter, what do you say about Ex- 
hibit “57” being a reply to “56?” 

A. It was not a — ny These two telegrams crossed each other. 
Ours had gone out before receiving the other. 

Q. Will you now look at the copies of the telegrams already intro- 
duced in evidence as exhibits, being the telegrams which passed 
between the American Exchange Bank and Wilshire? 

A. Yes, sir. 

Q. Will you please state the order in which those telegrams 
408 were received and sent? They seem to be transposed in the 
evidence. 

A. The bank first received a telegram from Wilshire. 

Q. Was that the telegram already introduced in evidence, read- 
ing: “ After yesterday’s understanding Kershaw must be protected 
to-day. Should this be done all is well. If no fear trouble to all.” 

A. That is the telegram. 

. And what was the reply sent by the bank to that? 

A. It was a telegram beginning, Do not admit any understand- 
ing.” 

Q. Was this the next telegram in order, the one already intro- 
duced in evidence, beginning, “ Fidelity advises us this morning 
by letter that they have charged to our account New York Ex- 
change for $100,000 7 ” 

A. That was the next telegram. 

Q. Then what date should the telegram bear which was sent to 
Wilshire and appears to have been dated June 17? 

A. That should have been dated the 16th. 

Q. That is a mistake, is it, in the date? 

A. Ves: it is copied immediately between other telegrams pre- 
vious and coming after of the date of the 16th. 


ROBERT M. ORR. 
Cross-examination waived. 
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David W. Irwin, a witness called on behalf of the plaintiff, bein 
first — sworn, was examined in chief by Mr. Swirr, and testifi 
as follows: 


Direct examination: 


Q. What is your full name, please? 

A. David W. Irwin. 

Q. In June, 1887, Mr. Irwin, what was your connection with the 
American Exchange National Bank of Chicago ? 

A. I was nominal president of the bank and one of the directors. 

Q. Explain what you mean by nominal president? 

A. Well, I don’t know, only, unexpected to myself, I was 

409 requested by the stockholders to act as president of the bank, 

which I objected to, and was very loath to accept the position 

any way. There seemed to be great unanimity among the stock- 

holders that I should act temporarily, at least. I told them I could 

not give my personal time. I would not confine myself to any 
time at the bank. : 

. In short, were you one of the active executive officers of the 

nk? 

A. No, sir. 

Q. Who were the executive officers ? 

A. Mr. Dewey and Mr. Dewar. 

Q. The vice-president and cashier? 

A. Yes, sir. 

Q. What you did as president of the bank you did gratuitously, 
did you? 

A. Yes, sir. 

; Q. 238 you present in the bank on the morning of the Iõth of 
une 

A. I was here, yes. 

Q. Will you state what you came here for; whether you came on 
your own personal business or the business of the bank ? 

A. I was requested by my partner—he asked me if I would not 
step over to the bank, as he had seen Mr. Hoyt that morning, and 
said he was going to give him $200,000. He asked me if I would 
not step over to the bank and see Mr. Hoyt and get the money. 

Q. Which partner? 

A. Mr. Green. 

Q. What was your firm at that time? 

A. Irwin, Green & Companv. 

Q. And who was this Mr. Hoyt you speak of? 

A. Mr. Hoyt was the party from whom we received orders for 
several years past. 

Q. Mr. J. W. Hoyt, of Cincinnati? 

A. Yes, sir. 

Q. Whom did you find at the bank when you came in that morn- 
ing? 

A. I don’t know that I could tell all the parties. 
Q. State them as well as you can. 
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A. As far as I. can recollect, I think Mr. Kershaw, Mr. Hamilton 
Dewar, Mr. Hoyt, Mr. Eggleston. 
: Q. Mr. Wilshire? 
410 A. I was introduced to Mr. Wilshire that morning; the first 
time, I think, I had ever seen him. 

Q. Did you find them at the bank when you came to the bank? 

A. Yes, sir; Mr. Wilshire when I came in seemed to be talkin 
in the room with his brokers, Mr. Kershaw, Hamilton Dewar an 
the members of that firm. 

Q. Before you left that interview you received for your firm the 
two drafts for $100,000, drawn by the Fidelity National Bank on the 
Chemical National Bank of New York, did you not? 

A. Yes, sir. : 

@. Were those drafts in the room when you came or were they 
brought in afterwards ? | 

A. I don’t remember particularly about that; these parties were 
all there, and I think they had been there some little time before I 
got there, I think; how long I could not say. 

Q. Was the conversation progressing when you entered ? 

A. Yes, sir; they were all busily engaged talking, as I supposed. 
I did not pay particular attention because I did not know I had any 
interest in it. 

Q. Won't you state as far as you recollect what was said and done 
after you did come to the bank? 

A. When I came in these parties were talking together, and as I 
came to the door some one spoke to me and ‘introduced me to Mr. 
Wilshire. I had never seen him before and I don’t think I have 
seen him since. Then I stepped out again and I was called out for 
something or other, and I heard afterwards Mr. Hoyt say, “I want. 
to pay Irwin & Green $200,000 of this money.” I was standing by 
the door. I said not a word, and before I went away Mr. Hoyt did 
give me the $200,000, just as he had promised Mr. Green on his way 
down that morning. I have never seen Mr. Wilshire since. 

Q. Did Mr. Wilshire say anything about leaving this money if 
the American Exchange Bank would place $400,000 to the credit of 
C. J. Kershaw & Co. and $200,000 to the credit of Irwin, Green & 


Co.? 
A. No, sir; I did not hear that. 
411 Q. Was there anything said by anybody about the Ameri- 
ean Exchange Bank protecting your firm and protecting C. 
J. Kershaw & Co. through the wheat deal or through the day, or 
anything of that kind? | 

A. No, sir; not to my knowledge. 

Q. Was there any arrangement or agreement made between you 
—— — in connection with the receipt of this New York ex- 
change 

A. No, sir; it was never offered to the bank at all. I never offered 
them this exchange, and had no money borrowed of the bank for 
Irwin, Green & Co. except a bill of exchange, or something of that 
kind, deposited. | 
Q. Did you act at all in reference to the acceptance of any of that 
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exchange or letter of advice as a deposit from Kershaw & Co. that 
morning by the bank ? 

A. Do you want to know whether I accepted any of that as from 
Kershaw; is that the idea? 

—. No; my question is whether you acted as president of the 
bank in determining or saying whether the bank would do anythin 
in referétice to taking the deposit from Kershaw & Co. at that time 

A. No, sir; I was not asked anything about it; I don’t think the 
question came up. 


Cross-examination by Mr. K1TTREDGE: 


Q. Mr. Irwin, your firm of Irwin, Green & Co. proceeded to pur- 
chase wheat for the account of Mr. Hoyt on the 15th of June, did 
you not? 

A. I could not say; I think they did purchase a little wheat, but 
I don’t know what amount. 

Q. Can you ascertain what amount? 

A. I don’t know of my own knowledge. 

Q. At the time these two drafts were given you, was it expressed 
to you that they or Mr. Hoyt wished your firm to go on the board 

of trade and buy wheat or sustain the market? 
412 A. I think Mr. Hoyt gave an order in our office to bu 
some wheat that morning, and afterwards ordered some sold. 

Q. At the time you got the drafts he gave an order for your office 
to buy wheat, if I understand ? 

A. No, sir. 

Q. My question is, at that time did the parties or did Mr. Hoyt 
say to you that it was desired that your firm should buy wheat on 
the board that day and sustain the market? 

A. I would like to have it understood that I did no business with 
any other parties but Mr. Hoyt. I had no conversation—I never 
had any business transaction with Mr. Wilshire for myself, my 
firm, or the bank—nrever. 

Q. Did Mr. Hoyt at — time express to you that you were to 
on the board of trade, or your firm, and buy wheat and sustain the 
market on that day ? 

A. I think Mr. Hoyt gave our firm an order to buy some wheat 
that morning. 

Q. To what amount? 

A. I could not say, Mr. Kittredge; really, I never looked at the 
books to find it out. I have never heard Mr. Green say. I could 
find out, though. 2 

Q. Was it not a verbal order, expressed to you at the time the 
drafts were handed to you 7 

A. No, sir; I think not; I think it was at our office. 

At your office subsequent to your getting the drafts ? 

8 — = 888 

Ho long su uently 

A. Not very long, I think. Mr. Hoyt came into the office ver 

soon after, and shortly after that he gave Mr. Green orders to sell 


wheat. 
38—1110 
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Q. How long after you got the drafts did you place them with 
the Montreal Bank ? 

A. I suppose they were placed very soon. 

Q. Were they drawn against that day in the purchase of wheat ? 

A. I think they were checked against; yes, sir. They might not 
have been for wheat purchased that day, but it was for wheat con- 

stantly coming in, on sales or purchases. 
413 Q. Were they checked against for wheat purchased on the 
order of Hoyt on that day? | 

A. Yes—well, I could not say that. It might have been bought 
for cash or it might have been bought June. I don’t know what we 
bought—don’t know whether we bought June wheat or July whea 
or cash wheat. I could not say that. | 

Q. Had you been buying wheat for the account of Hoyt during 
the month of June? : 

A. I think not. There had been no wheat bought, as I under- 
stood, not since some time in May. 

Q. Then if these drafts were checked against for wheat bought 
upon account of Mr. Hoyt, it must have been fur wheat bought on 
the 15th of June, was it not? 

A. Oh, no, sir; not necessarily. If they had wheat bought for 
June—I don’t know; there might have been some bought for July, 
but whenever this wheat was tendered they would have to pay for 
it, or if we had it bought of parties for a higher price and the mar- 
ket declining they might have called on the firm of Irwin, Green 
& Co. for margins. Money might have been paid out for margins. 

Q. I should like to ask you to examine the books of Irwin, Green 
& Co. and see if you bought any—and, if so, how much—wheat for 
account of Mr. Hoyt on that day. 

A. You can find that out by Mr. Green. I think he has given 
all those figures already. 


It is thereupon agreed by counsel that the amount of purchases 
by Irwin, Green & Co. on Hoyt’s orders, on the 15th of June, shall 
be ascertained and furnished to the defendant and may be used as 
evidence on the hearing of this case. . 


Q. Mr. Irwin, were you present at that interview on the 15th, 
when these-drafts were produced by Mr. Wilshire? 

A. I could not say whether I was in the room at that time or not. 

Q. * — you any recollection of Mr. Wilshire’s going out to get 

them! 
414 A. No, sir; not particularly. I cannot say whether the 
drafts had been in when they were talking or whether it was 
before or after. 3 

Q. Did such a thing occur after you came into the room as that 
Mr. Wilshire went out and came back with the drafts? 

A. I don’t recollect that. I don’t remember. I paid very little 
attention, as Mr. Wilshire was talking with his own brokers, as I 
supposed. 

After the drafts were taken by Mr. Dewar, the cashier, did you 
have any conversation with him about them ? 
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A. No, sir; I don’t think I did particularly. 

Q. Were you in the bank on the 14th 

A. Yes; I presume I was. : 

Q. Did you know of the telegrams passing between the Fidelity 
— Bank and the American Exchange National Bank on the 

th! 

A. No, sir; I did not. I have no recollection of them. 

Q. Did you remain in the bank on the 15th until the bank began 
to dishonor the checks of Kershaw & Co.? 

A. I could not say what hour they commenced to dishonor them, 
Iam sure. I went over to Irwin & Green’s office after procuring 
those drafts; I might have stayed there some little time; I cannot 
tell how long. : 

Q. At what time did you come back to the bank again? 

A. I could not recollect that. I don’t know the hour. It was a 
very exciting time on the board of trade and in the office. I was 
back some time during the day, but exactly what hour I could not 
say. 

Q. Were you = at any subsequent interview on that day 
between any of these parties, Kershaw & Co. or Wilshire and any 
officer of the bank ? 

A. No, sir. 

Q. When were you elected president, prior to the 15th of June? 

A. I was elected president of the bank at its organization. 

Q. Did you continue to be president from the dute of its organi- 
zation until the 15th of June, 1887 ? 

A. Yes, sir. 

Q. Was anything said to you on the 15th of June, when 
415 vou were at the bank in the morning, about what was to be 
done in reference to sustaining the wheat market? 

A. I don’t recollect anything about that. 

2 Was anything said to you about your sustaining Kershaw & 


A. No, sir. 

Q. Or protecting them? 

A. No, sir; not to me. 

Q. Anything said to you or in your hearing about the state of 
Kershaw & Co.’s account with the bank ? 

A. I don’t recollect. I usually looked over the balance-sheet, to 
see how the accounts stood frum day to day, as I came in. 

Q. Was anything said to you on that day in respect to one of 
— drafts being drawn to the order of the American Exchange 

ay. 

A. I think J heard them discussing that—some of them talking 
about the draft to the order of the American Exchange Bank. 

Q. Was that on the morning of the 15th, at this interview? 

A. I could not state whether it was in the morning or later in the 
day, but I think that during some time in the day they were dis- 
cussing it, and I think they were talking with Mr. Swift. I think I 
referred them to Mr. Swift about it—if everything was not satisfac- 
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tory they would consult with him. I think that was after these 
parties had left the bank and gone, so far as I can recollect now. 

Q. At the time of this interview on the 15th were you present 
when the drafts and letter of advice were taken out of the envelope 
and passed around the table to the parties? | 

A. I cannot say that I was. I think I was not in the room at that 
time. 

Q. You hadn’t come into it at that time? 

A. I could not say if I had been in. I probably was out, because 
I have no recollection of seeing them take them out of the en- 
velope. 

Q. When you got to the room in the morning were the drafts 
there? 


A. I could not say as to that. I have forgotten whether he went 


out prior to that or after, because I was out and in the room, back 

and = in the bank—people coming in the bank and people in 
there. 

416 Q. Can’t you say whether, when you came to the interview, 
they had the drafts and letter of advice or not? 

A. I could not positively. 

Q. Did you examine the drafts other than the two that were given 
to you at that time? 

A. No, sir; I did not. 

Q. You say you received orders from Hoyt to sell wheat on the 
15th; was that late in the day after the market had broken in con- 
sequence of the suspension of Kershaw & Company ? 

A. I did not receive any orders to sell personally at all. 

Q. Do you know whether your firm actually sold any or not that 
day for Hoyt? 

A. My impression is they did; I don’t know of my own knowl- 


edge. 
DAVID W. IRWIN. 


It is hereby stipulated that the following statement of William H. 
Swift may be read upon the hearing of this case in Jieu of his depo- 
sition, subject to the same objections that a deposition would be as 
to relevancy and competency : 


Statement of William H. Swift. 


My name is William H. Swift; I am practicing attorney of the 
Chicago bar; I am the attorney for the American Exchange Na- 
tional Bank of Chicago, and have been ever since its organization 
about the first of May, 1886. I was present in that bank upon the 
morning of the 15th of June, 1887. I came to the bank about half 
past eight on that morning and was sitting in the directors’ room, 
talking with Mr. Eggleston, when, shortly after the hour I have 
mentioned, Mr. Wilshire, Mr. Hoyt, Mr. Kershaw, and Hamilton 
Dewar came in. I am not clear whether they all came in together, 
but they came in so nearly together that if they did not come ab- 
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solutely together there was nothing in particular said or done in 
the interim nor until they were all gathered together. After 
they were all there they went into the small room adjoining 


417 the directors’ room, and I stepped in there with them. Mr. 


A. L. Dewar, the cashier, was then, ss I remember, in the 
outer room of the bank. Of these gentlemen, Mr. Wilshire, Mr. 
Hoyt, and Mr. Kershaw were entire strangers to me up to that time. 
I do not recollect by whom I was introduced to Mr. Wilshire and 
Mr. Hoyt, or either of them, if I was introduced at all; but am cer- 
tain I was not introduced as director of the American Exchange 
Bank. Immediately after those gentlemen and — stepped into 
the small room adjoining the directors’ room; they seated them- 
selves about the table there, and I seated myself with them. The 
first words that were spoken, as I now remember, and my recollec- 
tion is very positive, were spoken by Mr. Hoyt, who looked around 
the table and made some remark like this: “I suppose we under- 
stand each other here, or are friends?” and his eye rested un me 
in an enquiring way. I am quite positive that I had not been in- 
troduced to Mr. Hoyt, for I recollect being embarrassed by his 
enquiry. Something was said by some one in answer to Mr. Hoyt’s 
look of enquiry towards me, but who spoke and exactly what was 
said I do not remember. There was no special hesitation upon the 
part of Mr. Hoyt: he proceeded at once to say something about the 
market, and as that was said I got up and left the room, and was 
not present again during the interview which took place there, but 
did remain in the outer room of the bank. My best recollection is 
that Mr. A. L. Dewar had not entered the room before I left. I am 
very clear in my recollection that I have stated substantially every- 
thing that occurred prior to my leaving the room, and the time 
that I was in the room was very short. 

While the gentlemen were in the room, Mr. Dewar, the cashier, | 
came out and told me and Mr. Orr that they had brought New York 
exchange. I knew when I came to the bank in the morning of the 
telegrams which had pussed between the two banks the night before, 
and which have been introduced in evidenceas exhibits to the depo- 

sition of Mr. Orr, and understood that his statement to me re- 

418 ferred to the $600,000 to which those telegrams also referred. I 
do not remember what I said or what Mr. Orr said, if anything, 

in reply to his statement, but Mr. Orr suggested, or Mr. Dewar sug- 
gested, that telegrams should be sent to New York to see if the ex- 
change would be paid, and I stood at the desk in the outer room 
with Mr. Orr while Mr. Orr was preparing the telegram. This took 
him some time, as he was looking up some words in the cipher code 
and looking up, as I remember, the charter numbers of the banks. 
Meanwhile Mr. Dewar, the cashier, had returned to the room ad- 
joining the directors’ room, and again came out and stated that Mr. 
rwin had known Mr. Hoyt and dealt with him for a number of 
ears, and said that he had entire confidence in him; and Mr. 
Eggleston knew Wilshire and. they were boys together, and he 
called him Joe, and he vouched for Wilshire; and they both said 
that the Fidelity Bank was all right. I remember seeing Mr. Irwin 
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in the directors’ room when he was on his way out after the inter- 
view closed, but he was not present when the interview commenced, 
and I have no recollection of the time when he came in, and am 
not certain that I saw him come in. 

After the telegram to the Chemical Bank had been sent I told 
the cashier and Mr. Orr that in my opinion the Chemical Bank 
would decline to commit itself as to what it would do when the 
drafts were presented, as it would be obliged to pay such checks as 
should be presented in the interim, and that they would heve to 
act without reference to the advices they would receive from New 
York, and might as weil decide before the bank opened what they 
would do. Mr. Orr called my attention about the time of the break- 
ing up of the interview to the fact that one of the drafts for 
$100,000 was made payable to the order of the American Exchange 
Bank itself, and asked me if he had not better telegraph the Fidelity 
in reference to that draft. I approved of his suggestion, but told 
him, and told Mr. Dewar also, I have no doubt—because these im- 

portant matters were discussed with them both, although the 
419 person whom I recollect conversing with was Mr. Orr—that 

in my opinion the Fidelity Bank could not withdraw the 
$100,000 draft, and that Kershaw & Co. were entitled to it, but I 
approved of his telegraphing as he proposed. 

About 11 o’clock in the forenoon, being still at the bank and hav- 
ing remained there from the time of the interview until that hour, 
I was called into the room adjoining the directors’ room by Mr. 
Dewar, the cashier, and found his brother, Hamilton Dewar, there, 
and was told by the cashier and shown that a check for $200,000 
had been presented and was told that it had been refused. In ref- 
erence to being told that it had been refused I do not remember 
what was said, but do remember that it was evident there had been 
some previous talk between Mr. Hamilton Dewar and the cashier, 
which had resulted in the refusal to pay the check for $200,000. 
There was some time consumed in explaining the situation to me 
and the state of the account. What was said precisely to that end I 
do not remember, but Mr. Hamilton Dewar broke into the conversa- 
tion, pulled out his watch and said it was time for him to be at the 
clearing-house, and something must be done, and he said to the 
cashier, “ How much can you pay?” Mr. Dewar, the cashier, then 
asked me in reference to paying further against the draft for 
$100,000, made payable to the order of the American Exchange, as 
no reply had been received to Mr. Orr’s telegram to Cincinnati. I. 
in some way, I do not remember the language, expressed the same 
opinion that I had in the morning—that from my understanding of 
the facts the Fidelity Bank could not withdraw from Kershaw & 
Co. that draft, and the cashier then told his brother that he would 
pay $100,000. Mr. Hamilton Dewar, I suppose, then made out a 
check for that amount. Ido not remember as to that, but I do re- 
member that a check for that amount was certified; but Hamilton 
Dewar and the cashier went out of the room, and, as I understood, 
Mr. Hamilton Dewar went out for the purpose of leaving the bank 
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with the certified check for $100,000, but he returned into 
420 nis private room adjoining the directors’ rooin,and there was 

some conversation which I do not recollect, and in which I 
think I participated, as to how he 7 to get through with 
$100,000 when he had presented a check for $200,000. I remember 
that I made this remark to him: “ You are simply throwing your 
money. jn a hole and you might as well stop,” and he assented. He 
said, “ I guess that is so,” or “I guess you are right,” or somethin 
of that kind, and then left the bank—that is, he left that room an 
I am quite sure he left the bank. That interview was a very hasty 
one, as he was in a hurry to return to the clearing-house. 

I personally attended upon the taking of the deposition of J. W. 
Wilshire in this case and cross-examined him as attorney for the 
bank. Mr. Wilshire is entirely mistaken in his testimony that he 
addressed any conversation to me in reference to the bank’s taking 
the exchange and letter of advice which he produced. Mr. Wil- 
shire and I exchanged no words whatever in reference to the sub- 
ject, and he is mistaken in§saying that Mr. Irwin, Mr. Dewar, the 
cashier, and myself conferred in reference ta the matter. As I have 
already stated, I had left the room where the interview took place 
and Mr. Wilshire’s testimony that I remained present and acted 
for the bank is entirely erroneous. I recollect distinctly that Mr. 
Wilshire was in the bank during the afternoon of the 15th, and 
I should say that he returned before one o’clock. 

I recollect that somewhere shortly after that hour I had some 
coffee brought into the directors’ room and invited Wilshire to 
take a cup of coffee with me, which he did. He is mistaken in 
saying that when he returned to the bank he made any inquiry 
of me in reference to any agreement made with the bank, and I 
um very certain that he did not inquire of me at all why the bank 
had stopped paying checks. He may, however, be correct as to 
that, but as to inquiring of me or making any reference in conver- 
sation with me to any agreement made with the bank I am sure 
he is mistaken. 

The fact of my coming to the bank so early on the morn- 
421 ing of the 15th of June would naturally be a subject of in- 
quiry. I have, however, already stated that I knew of the 
telegrams between the two banks on the 14th and came to the bank 
that early in the morning in order that Mr. Dewar, the cashier, 
might have my counsel if any questions should arise properly ref- 
erable to the attorney of the bank. I have no recollection of any 
appointment with Mr. Dewar that I would be there. 
pon the morning of the 18th of June I called at the Fidelit 
National Bank and presented the letter of advice for $200,000, which 
has been introduced in evidence as Exhibit —, to Mr. Hopkins, the 
assistant cashier, and demanded payment. I took with me Mr. 
Edgar Stark, cashier of the Cincinnati National Bank, as a witness. I 
opened the letter of advice and showed it to Mr. Hopkins. He 
looked at it. I said to him, I demand payment of the amount of 
this letter of advice on behalf of the American Exchange National 
Bank of Chicago. He replied, “ Payment to that has been stopped.” 
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I said, “ Do you know what will happen to a bank that declines to 
pay its own certificate of deposit?” He said, “I don’t know as I 
do.” “Well,” I said,“ you had better find out pretty quick.” He 
said, “I guess I will refer the matter to Mr. Harper,” and he went 
into the back office, and presently Mr. Harper. came out and beckoned 
for me to goin. I declined to go and he came out, and I presented 
to him the letter of advice and repeated the demand for the money. 
He said, There is not as much as that to the credit of the Ameri- 
can Exchange.” I said, How much is there to their credit?” He 
said, I don’t know exactly.” I said, Well, you can ind out, can’t 
you?” He said, “Yes, by reference to the books.” I said,“ Will 
you refer to them?” He hesitated a moment and said, “Yes,” 
and he sent Mr. Hopkins to the book-keeper’s window and himself 
went off toa pillar in the centre of the room and beckoned to me, 
but I declined to move, and he then went to the window where Mr. 
Hopkins was standing and had some talk with him which I did not 
hear, and they both returned to where Mr. Stark and I were stand- 

ing. Mr. Hopkins spoke up and said, “ We haven’t gut 
422 within a mile of what you ‘ask for.” Well,“ I said, “tell 

me what there is to the credit of the American Exchange 
and I will give you the check of the American Exchange for it; 
which I have with me, and will endorse the amount on this letter 
of advice.” Mr. Harper said, “ You represent the American Ex- 
change, don’t you?” I said, “ Yes.” “ Well,” he says, “ you can 
find out from them how much we owe, can’t you?” I said, “ Yes, 
but I did not come here to find out how much you owed the Ameri- 
can Exchange. I came to get the money.” Hopkins broke in and 
said, Well, if you present a check for the amount we owe it will 
be paid;” but before he had got fairly through speaking Harper 
turned to him and put his hand on him, apparently to suppress him, 
and turned to me and said in a very emphatic manner, “ Payment 
has been stopped.” I then said to Mr. Harper, “ You will pay the 
money before I leave Cincinnati or your bank will close its doors.” 
He replied, “ You will pay a damned sight more of it than we will,” 
and I left. I had with mea blunk check to give them, a copy of 
which is as follows: 


“go CuicaGo, 16th June, 1887. 


Pay to the order of W. H. Swift, of Chicago, — dollars, value 
received, and charge to account of American Exchange Nat. Bank. 
A. L. DEWAR, Cashier. 


To the Fidelity Nat. Bank, Cincinnati, O.“ 


The American Exchange National Bank had telegraphed the 
Fidelity Bank upon the 15th of June to send up by express the 
amount of this letter of advice, and the telegram to which I refer 
has been introduced in evidence; but other than that this was the 
first demand for payment of the letter of advice. 

(Proper notarial certificate.) 
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‘Stipulation. 


_It is hereby stipulated by the parties that the testimony hereto- 
fore taken in causes 4078, 4079, and 4080 may be used, so fur as it 
is applicable, subject to all objections as to competency and irrele- 
vancy, in each of the cases aforesaid of The American Exchange 
National Bank of Chicago vs. David Armstrong, receiver of the 
Fidelity National Bank of Cincinnati, all questions as to notice 
being hereby waived. 


May 29, 1888. 
MATTHEWS & GREVE, 
Solicitors for Complainant. 


E. W. KITTREDGE, 
Of Counsel for Receiver. 


423 And afterwards, to wit, on the 3rd day of Dec., A. D. 1888, 
an entry was made upon the journal of said court clothed in 
the words and figures following, to wit: 


Journal Y, 131. 


424 This cause came on for hearing upon the bill of complaint, 

the answer thereto of the defendant, and the replication of 
the complainant, and the evidence,and was argued by counsel ; and 
the court, being fully advised in the premises, does find that the 
allegations of the bill are true, and that the complainant is entitled 
to the relief prayed for therein; that the sum in controversy in this 
action exceeds the amount of two thousand dollars, exclusive of 
interest and costs; that the complainant is a corporation carrying 
on a general banking business in the city of Chicago, Illinois, and 
is a resident and a citizen of said State, and is duly incorporated 
under the laws of the United States of America; that the defend- 
ant, David Armstrong, is the receiver, duly appointed, of the 
Fidelity National Bank of-Cincinnati, Ohio; that said bank was 
duly incorporated under the laws of the United States of America, 
and from the time of its incorporation until the time of dissolu- 
tion, as hereinafter stated, was a citizen of the State of Ohio and 
did a general banking business in the city of Cincinnati, Ohio; that 
said David Armstrong, receiver, is a citizen of and resident in the 
State of Ohio and in this district; that upon the 15th day of June, 
1887, complainant became and has ever since been the owner 
and holder of the draft or bill of exchange drawn by said 
The Fidelity National Bank of Cincinnati upon the Chem- 
ical National Bank of New York City, in the State of New York, 
in favor of this complainant for one hundred thousand dollars, 

as set out in the bill herein; that said draft or bill 
425 of exchange was duly presented to said drawee, the Chemical 
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National Bank of New York City, for payment and payment 
was refused; that thereupon said draft or bill of exchange was pro- 
tested for non-payment and notice of such demand, refusal, and 
protest forthwith given, in due conformity with law, to said The Fi- 
delity National Bank; that on June 27, 1887, said defendant, David 
Armstrong, was appointed receiver of said bank by William L. Tren- 
holm, Comptroller of the Currency of the United States, and there- 
upon duly qualified as such receiver ; that thereafter, to wit, on July 
12, 1887, in a proceeding duly instituted for that purpose in this 
court, the rights, privileges, and franchises of said Fidelity National 
Bank were adjudged by this court to be forfeited and said corpora- 
tion dissolved ; that thereafter, to wit, upon September 24, A. D. 
1887, complainant presented said claim, properly verified, as re- 
quired by law, to said defendant, David Armstrong, as receiver, and 
asked that the same be allowed asa just and valid claim against 
said The Fidelity National Bank and against the assets of said bank 
in his hands as such receiver; that said defendant refused to allow 
said claim and rejected the same; that the same is— just and valid 
claim and should have been allowed by said receiver ; that the com- 
plainant is a bona fide holder, for valuable consideration, of said draft 
or bill of exchange before maturity and without notice of any want 

of consideration, free from any equities or defenses whatsoever. 
426 Wherefore it is ordered, adjudged, and decreed by said 

court that said claim is a valid and just claim for the full 
amount of one hundred thousand dollars against said estate and 
assets in the hands of said defendant as receiver, and said defendant 
is hereby directed to allow the same and to satisfy the same by the 
payment of such dividends as have heretofore been made and as 
shall hereafter be made from said assets of said The Fidelity National 
Bank aforesaid in due course of administration, and he is directed 
to pay the dividend of twenty-five per cent. already declared, of date 
October 31, 1887, with interest from said date until the date of pay- 
ment, and also the costs of the 1 Thereupon said defend - 
ant gave notice of appeal, which is hereby allowed. 


And it further appearing that the Comptroller of the Currency 
has directed said defendant, David Armstrong, receiver, to take said 


appeal, no bond is required. 
427 THE Unitep States or AMERICA, g ‘ 
Southern District of Ohio, Western Division,, 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the yan re is a complete and true transcript of pro- 
ceedings had by and before said court in the above-entitled cause as 
the _— appear of record and on file in the clerk’s office of said 
cour ; 


—— 
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8 In testimony whereof I have hereunto 
a set my hand and affixed the seal of said 


Ohio court, at the city of Cincinnati, O., this 12th 
day of January, A. D. 1889. 
B. R. COWEN, Clerk, 
A By R. C. GEORGE, Deputy. 
, v 
ae Endorsed on cover: S. Ohio C. C. U.S. No. 1110. David Arm- 


strong, receiver of the Fidelity National Bank of Cineinnati, Ohio, 
appellant, vs. The American Exchange National Bank oſ Chicago, 
Inlnois Filed March 15, 1889. 
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SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, 1880. 


No. 1111. 


DAVID ARMSTRONG, RECEIVER OF THE FIDELITY NA- 
TIONAL BANK OF CINCINNATI, OHIO, APPELLANT, 


vs. 


THE AMERICAN EXCHANGE NATIONAL BANK OF CHI- 
CAGO, ILLINOIS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF OHIO. — 
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No. 1111. 


DAVID ARMSTRONG, RECEIVER OF THE FIDELITY NA- 
TIONAL BANK OF CINCINNATI, OHIO, APPELLANT, 


vs. 


THE AMERICAN EXCHANGE NATIONAL BANK OF CHI- 


CAGO, ILLINOIS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE SOUTHERN DISTRICT OF OHIO. 
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D. ARMSTRONG, c., vs. AMER. EX. NAT. B'k OF CHICAGO, ILLS. 1 


a Supreme Court of the United States. 


THE AMERICAN EXCHANGE NATIONAL BANK oF CHICAGO 
1111. 


v8. 
Davip Armstronae, Receiver of the Fidelity National Bank. 


It is héreby stipulated that in printing the record in the above 
case the clerk of the Supreme Court may omit the printing — the 
testimony, and that the testimony in case No. 1110 is the same as in 
the above case and may be used in the hearing of the above case. 

C. B. MATTHEWS, 
Attorney for A ’ 
JOHN W. HERRON, 


Ait y for Appellant. 


b [Endorsed :] ‘Supreme Court U. S. October term, 1889. 
No. 1111. David Armstrong, rec’r, &c., app’t, v. The Ameri- 
can Exchange National B’k of Chicago, Ills. Stipulation as to print- 
ing record, &c. 
Stam Xx Supreme Court U. 8. Filed Dec. 9, 1889. 
James H. McKenney, clerk. 


1 At a stated term of the circuit court of the United States 
of America within and for the western division of the south- 


ern district of Ohio, in the sixth judicial circuit of the United States 


of America, begun and had in the court-rooms, at the city of Cin- 
cinnati, Ohio, in said district, on the first Tuesday of October, being 
also the second day of that month, in the year of our Lord one thou- 
sand eight hundred and eighty-eight, and of the Independence of 
the United States of America the one hundred and thirteenth— 
present, the Honorable George R. Sage, district judge—among the 
proceedings had were the following, to wit: 


Tux AMERICAN Excaance NATIONAL BANK or CaIcaaco, Int., a 
Corporation, &c., Plaintiff, 


v8. 
Davip ArmMstroNG, Receiver of the Fidelity National Bank of 
Cincinnati, Ohio, Late a Corporation, &., Defendant. 


Be it remembered that beretofore, to wit, on the 5th day of No- 
vember, in the year of our Lord one thousand eight hundred and 
eighty-seven, came the plaintiff, by its attorneys, Matthews & Greve, 
and filed in the clerk’s office of said court their certain petition, 
clothed in the words and figures following, to wit: 
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2 Petition. 


In the Circuit Court of the United States in and for the Southern 
District of Ohio, Western Division. 


Tue AMERICAN ExcuanGe NATIONAL Bank oF Cuicaago, ILL, 
a Corporation Existing and Operating under the Laws of the 
United States, Plaintiff, 

— 

Davip ArmstronG, Receiver of the Fidelity National Bank of 
Cincinnati, Ohio, Late a Corporatio Existing and Operating 
under the Laws of the United States, Defendant. 


Now comes The American Exchange National Bank of Chicago, 
Illinois, and files this its petition against David Armstrong, receiver 
of the Fidelity National Bank of Cincinnati, Ohio, and says that the 
plaintiff is a citizen of the State of Illinois and the defendant is a 
citizen of the State of Ohio and a resident of the southern district, 
western division, thereof, and that the amount in controversy in this 
action exceeds the sum of two thousand dollars ($2,000), exclusive of 
interest and costs; that the plaintiff is a corporation carrying on a 
general banking business in the city of Chicago, III., and is duly 

incorporated under the laws of the United States of America ; 
3 that the defendant, David Armstrong, is the receiver of the 

Fidelity National Bank of Cincinnati, Ohio, which bank was 
incorporated under the laws of the United States of America and 
from the time of such incorporation until the time of its dissolution, 
= hereinafter stated, was a citizen of the city of Cincinnati, in said 

tate. . 

That on or about the 14th day of June, A. D. 1887, said Fidelit 
National Bank issued a certain certificate of deposit or letter of ad- 
vice addressed to this plaintiff of which the following is a true copy: 


“ Briggs Swift, president; E. L. * vice-president ; Ammi Buld- 
win, cashier; Benj. E. Hopkins, ass’t cashier. 


“U.S. depository. The Fidelity National Bank. Capital. 
$2,000,000.00 ; surplus, $400,000.00. ) 


“Cincinnati, June 14, 1887. 
“The American Exchange National Bank, Chicago, Illinois. 


“GENTLEMEN: Mess. Wilshire, Eckert & Co. have deposited two 
hundred thousand ($200,000.00) dollars to your credit for the use of 
C. J. Kershaw and Co. | 
4 “ Respectfully yours, 
“BENJ. E. HOPKINS, As. Cas.” 


That at the time when said certificate of deposit or letter of advice 
was made and issued by said Fidelity National Bank Benj. E. Hop- 
kins was the assistant cashier of said bank, and by the course of 
business and custom of said bank and by the authority of said bank 


a 
ice, aaa S r 
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the signature of “ Benj. E. Hopkins, as cas.,” was used as and for the 
signature of the Fidelity National Bank, and was intended in said 
certificate of deposit or letter of advice to be the signature of said 
bank; that said certificate of deposit or letter of advice was deliv- 
ered by said Fidelity National Bank to said plaintiff upon the 15th 
day of June, A. D. 1887, and ever since that time said plaintiff has 
held and owned the same; that upon the faith of said certificate of 
deposit or Jetter of advice said plaintiff did, at the request of said 
C. J. Kershaw & Co., upon said 15th day of June, pay to said C. J. 
Kershaw & Co. and upon their orders the full amount of said cer- 
tificate of deposit or letter of advice, to wit, the sum of two hundred 
thousand dollars ($200,000) ; that by means of said payments to said 
C. J. Kershaw & Co. and upon their order said plaintiff became, upon, 
to wit, the 15th day of June aforesaid, entitled to receive from said 
Fidelity National Bank the full amount of said certificate of deposit 
or letter of advice, to wit, the sum of two hundred thousand 

5 dollars ($200,000); that thereafter and upon Saturday, June 
18, 1887, said plaintiff presented said certificate of deposit or 

letter of advice to said Fidelity National Bunk, at its banking office 
in Cincinnati, Ohio, and demanded payment thereof, and said Fi- 
delity National Bank then and there refused to pay said certificate 
of deposit or letter of advice and refused to pay any part thereof; 
that after said Fidelity National Bank became indebted to said plain- 
tiff in the sum of two hundred thousand dollars ($200,000) as afore- 
said said plaintiff became indebted to said Fidelity National Bank 
in the amount of thirteen hundred and two dollars and seventy- 
seven cents ($1,302.77), said amount being a balance due upon gen- 
eral accourt between the plaintiff and said Fidelity National Bank, 
and after offsetting and allowin said balance of account there was 
due from said Fidelity National Bank to said plaintiff at the time 
of the demand aforesaid the sum of one hundred ninety-eight 
thousand six hundred ninety-seven dollars and twenty-three cents 
($198,697.23), and said amount is still due from said Fidelity Na- 
tional Bank to said plaintiff, with interest thereon from the 18th day 
of June, A. D. 1887; that after the issuing of said certificate of deposit 
or letter of advice as aforesaid and after the demand made thereon as 
aforesaid, and upon, to wit, the 27th day of June, A. D. 1887, William L. 
Trenholm, Comptroller of the Currency of the United States of Amer- 
ica, acting in the discharge of his duties as such Comptroller 

6 and under and in accordance with the laws of the United States 
in such case made and provided, appointed said defendant, 
David Armstrong, receiver of and for the Fidelity National Bank 
aforesaid ; that thereupon said defendant, David Arinstrong, duly 
ualified as such receiver, and from thenceforth down tothe present 
time had acted and still is acting as such receiver; that thereafter 
und upon, to wit, the 12th day of July, A. D. 1887, a decree was en- 
tered by the circuit court of the United States in and for the south- 
ern district of Ohio, western division, in a certain proceeding insti- 
tuted by the Comptroller of the Currency aforesaid against the said 
Fidelity National Bank, by which decree said court did adjudge that 
all the rights, privileges, and franchises of the Fidelity National 
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Bank aforesaid had been forfeited, and did declare and decree the 
Fidelity National Bank aforesaid to be dissolved, which decree is still 
in full force; that thereafter and upon, to wit, the 24th day of Septem- 
ber, A. D. 1887, said plaintiff presented said claim, properly verified 
as required by law, to said defendant, David Armstrong, as receiver 
as aforesaid, and asked that the same be allowed as a just and valid 
claim against said Fidelity National Bank and against the assets of 
said bank in his hands as such receiver; that said defendant there- 
upon refused to allow said claim and rejected the same; that the 
same is a just and valid claim for the amount of one hundred 
ninety-eight thousand six hundred ninety-seven dollars and twenty- 

three cents ($198,697.23), with interest as aforesaid, against 
7 the assets of said bank and should have been allowed by 

said receiver, and leave of the Comptroller of the Currency 
aforesaid has been obtained by said plaintiff to bring suit in said 
claim in this honorable court. 

Wherefore this plaintiff asks that a judgment be rendered in its 
favor against said defendant as receiver as aforesaid for the sum of 
one hundred ninety-eight thousand six hundred ninety-seven dol- 
lars and twenty-three cents ($198,697.23), with interest thereon from 
said 18th day of June, 1887, to and until said 27th day of June, 

1887, the same to be satisfied by the payment of such divi- 
8 dends as have heretofore been made and shall hereafter be 
made from the assets of the Fidelity National Bank aforesaid 
in due course of administration. 
AMERICAN EXCHANGE NAT. 
BANK OF CHICAGO, 
By D. B. DEWEY, President. 
MATTHEWS & GREVE, 
Attorneys for Plaintiff. 


STATE OF ILLINOIS, I... 
Cook County, bse. 


David B. Dewey, being first by ne duly sworn according to law, 
says that he is the president of The American Exclrange National 
Bank of Chicago, the plaintiff herein, and that the allegations of 
the foregoing petition are true, as he verily believes. 

: DAVID B. DEWEY. 


Sworn to before me and subscribed in my presence this 4th day 
of November, A. D. 1887. ; 
DLsxAlL.] a HARRY BITNER, 
: Notary Public. 


And afterwards, to wit, on the 8th day of November, A. D. 1887, 
the following cost bond was filed in the clerk’s office of said court, 
clothed in the words and figures following, to wit: 


AMERICAN EXCHANGE NATIONAL BANK OF CHICAGO, ILLS. 


Cost Bond. 


9 In the Circuit Court of the United States for the Southern 
District of Ohio. 


Tue AMERICAN EXCHANGE NATIONAL BANK or CHICAGO 


v8. 
Davin Aamstrona, Receiver of the Fidelity National Bank. 


I hereby acknowledge myself security for costs in this case. 
PETER G. THOMPSON. IsxAL.] 


Taken and acknowledged before me this 8th day of Nov., 1887. 
ROBT C. GEORGI, 
Deputy C U. &. Circuit Court, & D. O. [sxkAL.] 


SoutHern District oF OHIO, 88: 


I, Peter G. Thompson, a resident of said district, do solemnly 
swear that after paying my just debts and liabilities I am worth one 
hundred thousand dollars in personal property within the jurisdic- 
tion of this court and subject to execution, levy, and sale. 

PETER G. THOMPSON. 


Sworn to and subscribed before me this 8th day of Nov., A. D. 


1887. 
. ROBT C. GEORGI, 
Dep. CVE U. S. Circuit Court, &. D. O. [sxAL.] 


10 And afterwards, to wit, on the 5th day of December, A. D. 
1887, an entry was made upon the journal of said court, 
clothed in the words and figures following, to wit: 


Journal X, P. 454. 
The defendant is allowed ten days’ further time to plend. 


11 And afterwards, to wit, on the 7th day of Dec., A. D. 1887, 
the following demurrer was filed in the clerk’s office of said 
court, clothed in the words and figures following, to wit: 


Demurrer. 


United States Circuit Court, Southern District of Ohio, Western 
Division. 
Tue AMERICAN ExcHance NATIONAL BANK OF CHICAGO, | 
Itx., a Corporation, etc., Plaintiff, 
3 ne , No. 4080 
Davip Armstrone, Receiver of the Fidelity National f. , 
Bank of Cincinnati, Ohio, Late a Corporation, etc., De- 
fendant. , 


Now comes David Armstrong, receiver of the late Fidelity 
Nationa! Bank, the defendant above named, and demurs to the peti- 
tion of the plaintiff herein, fur the reasons— 


DAVID ARMSTRONG, 4C., vs. 


1. That the said petition does not state facts sufficient to constitute 
a cause of action against this defendant. 
2. That the facts alleged in the said petition do not entitle the 
plaintiff to maintain an action at law against this defendant. 
W. B. BURNET, 
KITTREDGE & WILBY, 
For Defendants. 


12 And afterwards, to wit, on the 10th day of December, A. D. 
1887, an entry was made upon the journal of said court, 
clothed in the words and figures following, to wit: 


Journal X, P. 460. 


This cause coming on for hearing upon the demurrer of the de- 
fendant, and, upon argument and consideration thereof, the court, 
being of opinion that said demurrer is not well taken, doth overrule 
the same; to which the defendant excepts ; and now the court, upon 
its own motion, transfers this cause to the equity docket, and orders 
suid petition to stand and proceedings to be had thereon as upon a 
bill in equity; to which transfer plaintiffs except. 


And afterwards, to wit, on the 20th day of December, A. D. 1887, 
the following answer was filed in, the clerk’s office of said court, 
clothed in the words and figures following, to wit: 


Answer. 


13 The answer of David Armstrong, receiver of the Fidelity 

National Bank of Cincinnati, O., to the bill of complaint 

of the American Exchange National. Bank of Chicago, Illinois. 
Filed December 20, 1887. No. 4080. 


Now comes the defendant and now and all times hereafter saving 
and reserving unto himself all benefit and advantage of exception 
which can or may be had or taken to the many errors, uncertain- 
ties, and other imperfections in said bill contained, for answer there- 
unto or to so much and to such parts thereof as this defendant is 
advised it is material or necessary for him to make answer unto, 
answering, says: 

This defendant admits that the American Exchange National 
Bank of Chicago, Illinois, is a citizen of the State of Illinois, and 
that this defendant is a citizen of the State of Ohio and resident of 
the southern district of the western division thereof, and that the 
amount in controversy in this action exceeds the sum of two thou- 
sand dollars, exclusive of interest and costs, and that the plaintiff 
is a corporation carring on a banking business in the city of Chi- 
cago, IIIs., and that the defendant, David Armstrong, is the receiver 
of the Fidelity National Bank of Cincinnati, Ohio, which bank was 
incorporated under the laws of the United States, and that this de- 
fendant is duly qualified and acting as such receiver under and in 
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— 2 with the law of the United States in such case made and 
ruvided. a 
: That on the 12th day of July, A. D. 1887, a decree was entered 
by the circuit court of the United States in and for the southern 
district of Ohio, western division, in a certain proceeding instituted 
by the Comptroller of the Currency against the said Fidelity National 
Bunk, by which decree the said court did adjudge that all the rights, 
riviléges, and franchise of the said The Fidelity National 
14 nk aforesaid had been forfeited, and declared and decreed 
the suid Fidelity National Bank aforesaid to be dissolved. 

This defendant admits that thereafter, on or about the 24th day 
of September, A. D. 1887, the said complainant presented the claim 
in its bill in this behalf set forth, properly verified, to this defend- 
ant, as receiver as aforesaid, and asked that the same may be allowed 
as u just and valid claim against the said Fidelity National Bank 
and against the assets of said bank in his hands as receiver, and that 
this defendant thereupon refused to allow said claim and objected 
to the same. : 

And this defendant, further answering, admits that at the times 
mentioned in said bill of complaint Benjamin E. Hopkins was the 
assistant cashier of the said Fidelity National Bank. 

This defendant, further answering, denies all and singular the 
allegations in said bill of complaint and all other matters therein 
contained and not herein specially traversed or admitted. 

This defendant further says that he does not know, save that he 
has been informed, that on or about the 14th day of June, A. D. 
1887, the said Benjamin E. Hopkins signed a letter of advice ad- 
dressed to the complainant, and set forth in said bill. 

And this defendant says that he has never heard or been informed, 
save by the complainant’s said bill, whether the complainant did, 
at the request of said C. J. Kershaw & Co., upon said 14th day of 
June, or at any other time, pay to the said C. J. Kershaw & Co. all 
or any part of the amount mentioned in said letter of advice, as is 
in said bill alleged, and this defendant has no knowledge of said 
payment, and therefore denies said allegation, and -prays that the 
complainant may be required to make strict prouf thereof. 

And this defendant alleges that one Joseph Wilshire was a mem- 
ber of the firm of said Wilshire, Eckert & Co., and the said E. L. 

Harper and the said Benjamin E. Hopkins and the said 
15 Joseph Wilshire combined together and conspired to defraud 

said Fidelity National Bank; and defendant avers that the 
said E. I.. Harper, Benjamin E. —— Joseph Wilshire, with 
other persons to this defendant unknown, were, at and before the 
said 14th day of June, A. D. 1887, engaged in what is called “ a deal” 
in wheat, which is speculating in wheat, in the city of Chicago, IIli- 
nois, by buying very large amounts of wheat upon payment of a 
margin or percentage of the purchase price thereof, and by entering 
into contracts for the future delivery to them of wheat in large 
quantities, upon which contracts they were advancing and paying a 
margin or part of the price of said wheat, the object of said specula- 
tion and purchase under said contracts being to enable the said 
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parties to own and control all the wheat then in the city of Chicago 
or to arrive in said city within the time of the performance of said 
contracts, and thereby to create what is called a corner in the mar- 
ket—that is to say, by contracting for the purchase and delivery of 
more wheat than exists and than can by any possibility be deliv- 
ered, to create a fictitious value or price thereof, and to effect an 
advance in the market price of wheat in Chicago, and to realize 
thereon a profit to the said E. L. Harper, Benjamin E. Hopkins, and 
Joseph Wilshire, and such other persons as might be engaged with 
them in said speculation or deal. 

This defendant says that the said E. L. Harper, Benjamin E. Hop- 
kins, and Joseph Wilshire conspired together unlawfully to abstract 
from the said Fidelity National Bank the money of said bank and to 
embezzle its funds in the ion or control of the said Harper 
and Hopkins as officers of said bank, and by drawing bills of ex- 
change and other evidences of indebtedness in the name of said 
bank, to use its credit and resources for their own use and benefit, 
not in the prosecution of the legitimate business of the bank, but in 
the purchase of wheat in the city of Chicago and in contracts for the 
future delivery of wheat in the prosecution of said unlawful deal or 

speculation. 

16 And this defendant avers that the letter of advice ad- 
dressed to the complainant, in his bill set forth, was signed by 

the said Benjamin E. Hopkins and delivered by the said E. L. 
Harper to the said Joseph Wilshire, of the firm of Wilshire, Eckert 
& Co., in the execution of said scheme to abstract and embezzle the 
funds of said Fidelity National Bank and unlawfully to use its credit 
in the said speculation in wheat and for no other purpose; and that 
the said Wilshire, Eckert & Co. did not deposit the sum of two hundred 
thousand dollars, nor any part of said sum, in said letter of advice 
mentioned, in the said Fidelity National Bank to the credit of the 
complainant, for the use therein expressed; but, on the contrary, 
defendant avers that the said letter was unlawfully and fraudulently 
addressed to the complainant, when in truth and in fact no sum of 
money had been deposited by any 1 to the credit of the com- 
plainant with said Fidelity National Bank in the execution of the 
scheme of fraudulently abstracting and embezzling the funds of the 
said The Fidelity National Bank and unlawfully using its credit 
for the deal or speculation in wheat in Chicago, as hereinbefore set 
forth ; and this defendant says that at the time of the alleged de- 
livery of the said letter of advice to the complainant it had, by its 
officers and agents, knowledge and notice that the said E. L. Harper, 
Benjamin E. Hopkins, and Joseph Wilshire were engaged in such 
deal or speculation in wheat, in the manner aforesaid, in the city of 
Chicago, and were unlawfully using the funds and resources and 
credit of the said The Fidelity National Bank for such purpose ; 
and that the said letter of advice was written and signed for the 
urpose aforesaid and was delivered to the said Joseph Wilshire and 
y him to the said complainant to be used by and through the said 
complainant, and by the said C. J. Kershaw & Co., who were and 
were well known to the vomplainant to be brokers engaged in the 
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purchase of wheat in said deal or speculation for the account of said 
Wilshire and his confederates, and witlr the full knowledge 
17 that the purchases were in the execution of an unlawful com- 
bination to control the market for wheat, and thereby enhance 
the value thereof in the city of Chicago at the time when they re- 
ceived the said letter of advice. 

This defendant, further answering, says that he does not know, 
and therefore cannot state, the precise terms of the agreement be- 
tween the said Joseph Wilshire, representing the said firm of Wil- 
shire, Eckert & Co., and his confederates in said unlawful under- 
taking, under which the said letter of advice was delivered by the 
said Joseph Wilshire to the complainant, but the defendant says 
that the terms of said agreement and the circumstances connected 
with said agreement were such that the complainant was put upon 
inquiry and could not and did not bona fide make ud vances to said 
C. J. Kershaw & Co., nor become entitled tu receive from said 
Fidelity National Bank the amount of such advances or any part 
thereof, and any such advances, if made by complainant, were not 
made in the regular course of business, but were made in bad faith 
and with notice of the facts, as hereiu * and the defendant 
says that the said Fidelity National Bank did not become by reason 
of said advances indebted to the complainant in the sum of two 
hundred thousand dollars as aforesaid nor any part thereof. 

Wherefore this defendant says that the said claim in complain- 
ant’s bill is not a just and valid claim against this defendant as re- 
ceiver as aforesaid, and that the same ought not to be allowed by 
him as such receiver, nor in anywise to be paid by the receiver out 
of the assets of said Fidelity National Bank in his hands to be ad- 
ministered. | 

And this defendant denies that any other matter, cause, or thing 
in the complainant’s said bill of complaint contained material or 
necessary for this defendant to make answer unto and not herein 
and hereby well and sufficiently answered, confessed, traversed, 
avoided, or denied is true, to the knowledge or belief of this de- 
fendant; all the aforesaid matters and things this defendant is 

ready and willing to further inaintain and prove as this 
18 honorable court shall direct, and prays to hence dis- 
missed with his reasonable costs and charges in this behalf 


sustained. 
W. B. BURNET anpb 
KITTREDGE & WILBY, 
For Respondent. 


Verification waived, and it is stipulated that the foregoing answer 
shall have the same force and effect as if duly verified. 
December 19, 1887. 


‘ MATTHEWS & GREVE, 
Solicitors for Complainant. 
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And afterwards, to wit, on the 23d day of Dec., A. D. 1887, the 
following replication was filed in the clerk’s office of said court, 
clothed in the words and figures following, to wit: 


Replication. 
Replication. Filed December 23rd, 1887. No. 4078. 


This repliant (saving and reserving to itself all and all manner of 
advantage of exception which may be had and taken to the nani- 
fold errors, uncertainties, and insufficiencies of the answer of the 
suid defendant, for replication thereunto) saith that it doth and will 
aver, maintain, and prove its said bill to be true, certain, and suf- 
ficient in law to be answered unto by the said defendant, and that 
the answer of the said defendant is very uncertain, evasive, and in- 
sufficient in the law to be replied unto by this repliant; without 
that; that any other matter or thing in the said answer contained 
materially or effectually in the law to be replied unto and not herein 
and hereby well and sufficiently replied unto, confessed or avoided, 
traversed or denied, is true; all which matters and things this re- 
pliant is ready to aver, maintain, and prove as this honorable court 
shall direct, and humbly prays as in and by its said bill it hath 


already prayed. 
MATTHEWS & GREVE, 
Solicitors for Plaintiff: 


19 And afterwards, to wit, on the 2nd Feb., A. D. 1888, an entry 
was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


Journal X, p. 515. 


Leave is horeby granted complainant herein to recast his — 
in this cause and to file a bill as and for the petition heretofore til 
in this cause. 


And afterwards, to wit, on the 2nd day of February, A. D. 1888, 
the following bill in equity was filed in the clerk’s office of said 
court, clothed in the words and figures following, to wit : 


Bill in Equity. 
20 Bill in equity. Filed February 2, 1888. No. 4080. 


To the judges of the circuit court of the United States for the south- 
ern district of Ohio, western division : : 


The American Exchange National Bank of Chicago, Illinois, a 
corporation resident in and a citizen of the State of Illinois, brings 
this its bill aguinst David Armstrong, receiver of the Fidelity Na- 
tional Bank of Cincinnati, late a corporation and a citizen and resi- 
dent in the State of Ohio, in the southern district and western 
division thereof aforesaid. 


* 
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And thereupon your orator complains and says that the amount 
in controversy in this action exceeds the sum of two thousand dol- 
lars ($2,000), exclusive of interest and costs; that your orator is a 
corporation carrying on a general banking business in the city of 
Chicago, Illinois, and is duly incorporated: under the laws of the 
United States of America; that the defendant, David Armstrong, is 
the receiver of the Fidelity National Bank of Cincinnati, Ohio, 
which bank*was incorporated under the laws of the United States 
of America, and from the time of such incorporation until the time 
of its dissulution, as hereinafter stated, was a citizen of the city 
of Cincinnati, in said State; that on or about the 14th day of 
June, A. D. 1887, said Fidelity National Bank issued a certain cer- 
tificate of deposit or letter of advice addressed to your orator, of 
which the following is a true copy : 


“ Briggs Swift, pres’t; E. L. Harper, vice-pres’t; Ammi Baldwin, cash- 
) ier; Benj. E. Hopkins, ass’t cashier. 


U. S. depository. The Fidelity National Bank. Capital, 
82,000, 000.00; surplus, $400,000.00. 


CINCINNATI, June 14th, 1887. 
The American Exchange National Bank, Chicago, Illinois. 


21 GENTLEMEN : Messrs. Wilshire, Eckert & Co. have depos- 
ited two hundred thousand ($200,000) dollars to your credit 
for the use of C. J. Kershaw & Co. 


Respectfully yours, 
BENJ. E. HOPKINS, As. Cas.” 


That at the time when said certificate of deposit or letter of advice 
was made and issued by said The Fidelity National Bank Benj. E. 
Hopkins was the assistant cashier of said bank, and by the course of 
business and custom of said bank and by the authority of said bank 
the signature “ Benj. E. Hopkins, as. cas.,” was used as and for the 
signature of said Fidelity National Bank, and was intended in said 
certificate of deposit or letter of advice to be the signature of said 
bank; that said certificate of deposit or letter of advice was deliv- | 
ered by said Fidelity National Bank to your orator upon the 15th 
day of June, A. D. 1887, and ever since that time your orator has 
held and owned the same; that upon the fuith of said certificate of 
deposit or letter of advice your orator did, at the request of said C. 
J. Kershaw & Co., upon said 15th day of June, pay to said C. J. 
Kershaw & Co. and upon their orders the full amount of said cer- 
tificate of deposit or letter of advice, to wit, the sum of two hundred 
thousand ($200,000) dollars; that by means of said payments to said 
C. J. Kershaw & Co.and upon their order your orator became, upon, 
to wit, the 15th day of June aforesaid, entitled to recover from said 
Fidelity National Bank the full amount of said certificate of deposit 
or letter of advice, to wit, the sum of two hundred thousand ($200,000) 
dollars; that thereafter and upon Saturday, June 18th, A. D. 1887, 
your orator presented said certificate of deposit or letter of advico 
to said Fidelity Nutional Bank, at its banking office in Cincinnati, 
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Ohio, and demanded payment thereof, and said Fidelity National 
Bank then and there refused to pay said certificate of deposit or letter 
of advice and refused to pay any part thereof; that after said Fidelity 
National Bank became indebted to your orator in the sum of 
22 two hundred thousand (200,000) dollarsasaforesaid your orator 
became indebted tosaid Fidelity National Bank in the amount 
of thirteen hundred and two dollars and seventy-seven cents 
($1,302.77), said amount being a balance due upon general account 
between the plaintiff and said Fidelity National Bank, and after off- 
setting and allowing said balance of account there was due from 
said Fidelity National Bank to your orator at the time of the de- 
mand aforesaid the sum of one hundred ninety-eight thousand six 
hundred ninety-seven dollars and twenty-three cents ($198,697.23), 
and said amount is still due from said Fidelity National Bank to your 
orator, with interest thereon from the 18th day of June, A. D. 1887; that 
after the issuing of said certificate of deposit or letter of advice as 
aforesaid, and upon, to wit, the 27th day of June, A. D. 1887, Wil- 
liam L. Trenholm, Comptroller of the Currency of the United States 
of America, acting in discharge of his duties as such Comptroller 
and under and in accordance with the laws of the United States in 
such cases made and provided, appointed said defendant, David 
Armstrong, receiver of and for the Fidelity National Bank afore- 
said; that thereupon said defendant Armstrong duly qualified as 
such receiver, and from thenceforth down to the present time has 
acted and still is acting as such receiver; that thereafter and upon, 
to wit, the 12th day of July, A. D. 1887,a decree was entered by the 
circuit court of the United States in and for the southern district of 
Ohio, western division, in a certain proceeding instituted by the 
Comptroller of the Currency aforesaid against the said Fidelity Na- 
tional Bank, by which decree said court did adjudge that all the 
rights, privileges, and franchises of the Fidelity National Bank 
aforesaid had been forfeited, and did declare and decree the Fidelity 
National Bank aforesaid to be dissolved,.which decree is still in full 
force; and thereafter and upon, to wit, the 24th day of September, 
A. D. 1887, your orator presented said claim, properly verified as 
required by law, to said defendant, David Armstrong, as re- 
23-84 ceiver as aforesaid, and asked that the same be allowed as a 
just and valid claim against said Fidelity National Bank 
and against the assets of said bank in his hands as such receiver; 
that said defendant thereupon refused to allow said claim and re- 
jected the same; that the same is a just and valid claim for the 
amount of one hundred ninety-eight thousand six hundred ninety- 
seven dollars and twenty-three cents ($198,697.23), with interest as 
aforesaid, against the assets of said bank and should have been al- 
lowed by said receiver, and leave of the Comptroller of the Currency 
aforesaid has been obtained by said plaintiff to bring suit on said 
claim in this honorable court. 

Wherefore your orator prays that your honorable court will upon 
the final hearing of this cause order, adjudge, and decree said claim, 
in amount one hundred ninety-eight thousand six hundred ninety- 
seven dollars and twenty-three cents ($198,697.28), with interest 
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from said 18th day of June, 1887, to and until said June 27th, 1887, 
to be a good and valid claim against said estate and assets in the 
suid defendant’s hands as such receiver, and that said defendant be 
directed to satisfy the same by the payment of such dividends as 
have heretofore been made and shall hereafter be made from said 
assets of the Fidelity National Bank aforesaid in due course of ad- 
ministration, and that your orator shall have generally such other 
and further relief as the nature of his case may require. 

Therefore will your honors grant unto your orator the writ of 
subpeena issuing out of and under the seal of this court, to be di- 
rected to said defendant, David Armstrong, receiver of the Fidelity 
National Bank, late a corporation existing and operating under the 
laws of the United States, commanding him, by a certain day and 
under a certain penalty therein inserted, to appear before your honors 
in the circuit court aforesaid and then and there answer the prem- 
ises and abide the order and decree of the court. 

: MATTHEWS & GREVE, 
Solicitors for Complainant. 


* * * * * * * 


85 And afterwards, to wit, on the 7th day of M’ch, A. D. 1888, 
an entry was made upon the journal of said court, clothed in 
the words and figures following, to wit: 


Journal X, p. 559. 


The complainant herein having by leave of court recast his 
pleading and filed his bill as and for his petition herein, it is hereby 
ordered that the answer heretofore filed by defendant herein stand 
as and for an answer to the suid bill the same as if refiled herein. 


And afterwards, to wit, on the 22nd day of M’ch, A. D. 1888, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal X, p. 565. 


The complainant and defendant having recast their pleadings by 
leave of court and filed their bill and answer, respectively, as and 
for the original pleadings herein, it is hereby ordered that the repli- 
cation heretofore filed herein stand as and for a replication to said 
answer as if refiled herein. 


And afterwards, to wit, on the 22nd day of M’ch, A. D. 1888, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit : 


Journal X, p. 567. 


It appearing to the court that the complainant herein has con- 
ciuded the taking of his evidence so far as relates to bis open- 

86-196 ing case, defendant herein is granted 30 days within which to 
take evidence in support of his defence as set out in his an- 
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swer, and the complainant is allowed 30 days to introduce evidence 
in rebuttal, said 30 days to commence upon notification from the 
defendant that he has rested his case; and complainant waiving notice 
of application for the appointment of an examiner to take the proofs 
E. V. Ryan is appointed examiner for that purpose, and by agree- 

F ment of parties the evidence taken in this cause may be used in 
causes # 4078 and # 4079 between the same parties in this court, 
subject to the rules of evidence and to all objections as to relevancy 
and competency. 


* * * * * * * 
197-426 Stipulation. Filed May 7, 1888. 
4078, 4079, 4080. 


It is agreed and stipulated by and between parties hereto, by their 
counsel herein, that the receiver, David Armstrong, defendant 
herein, on October 31, 1887, declared and has paid a dividend of 
twenty-five per cent. (25%) on all claims against the Fidelity Na- 
tional Bank and against the said David Armstrong, receiver of said 
bank, proved and approved by him, or that have been adjudicated 
to be valid claims against said bank and said receiver. This stipu- 
lation is to be used as a stipulation in the three cases between the 
same parties pending in this court and numbered 4078, 4079, and 


4089, respectively. 
MATTHEWS & GREVE, 
Attorneys for Complainant. 
W. B. BURNET, 
Attorney for Defendant. 
* * o 1 * * * 
427 Stipulation. 


It is hereby stipulated by the parties that the testimony heretofore 
taken in causes 4078, 4079, and 4080 may be used, so far as it is 
applicable, subject to all objections as to competency and relevancy, 
in each of the cases aforesaid of The American Excliange National 
Bank of Chicago vs. David Armstrong, receiver of the Fidelity Na- 
8 of Cincinnati, all questions as to notice being hereby 
wai ved. 

May 29. 1888. 

MATTHEWS & GREVE, 
Solicitors for Complainant. 
E. W. KITTREDGE, 
Of Counsel for Receiver. 


And afterwards, to wit, on the 3rd day of Dec., A. D. 1888, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 2 | 


428 This cause came on for hearing upon the bill of complaint, 
the answer of the defendant, and the replication of tie com- 
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plainant and the evidence, and was argued by counsel, and the 


court, being fully advised in the premises, does find that the allega- 


tions of the bill are true and that the complainant is entitled to the 
relief prayed for therein; that the sum in controversy in this action 
— the amount of two thousand dollars, exclusive of interest 
and costs; that the complainant is a corporation carrying on a gen- 
eral banking business in the city of Chicago, III., and is a resident 
and a citizen of said State, and is duly incorporated under the laws 
of the United States of America; that the defendant, David Arm- 
strong, is the receiver of the Fidelity National Bank of Cincinnati, 
Ohio, duly appointed ; that said bank was duly incorporated under 
the laws of the United States of Amerien, and from the time of its 
incorporation until the time of dissolution, as nereinaſter stated, was 
a citizen of the State of Ohio and did a general banking business in 
the city of Cincinnati, Ohio; that said David Armstrong is a citizen 
of and resident in the State of Ohio and in this district; that upon 
the 15th day of June complainant became the owner and holder of 
the certificate of deposit or letter of advice set out in the bill for the 
sum of two hundred thousand dollars, issued by the Fidelity Na- 
tional Bank and addressed to the complainant herein; that upon 

the faith of said certificate of deposit or letter of advice suid 
429 complainant, and without rotice of the matters set forth in 

the answer, did, on said June 15, 1887, advance to C. J. Ker- 
shaw & Co., the party nained therein, the full amount of two hun- 
dred thousand dollars; that by reason of said payments complain- 
ant became upon said June 15, 1887, entitled to recover from said 
The Fidelity National Bank the full amount of said letter of advice 
or certificate of deposit, to wit, the sum, of two hundred thousand 
dollars; that thereafter,on June 18, 1887, complainant presented 
said letter of advice or certificate of deposit to said The Fidelity 
National Bank and demanded payment thereof; that said payment 
was then and there refused ; that after said Fidelity National Bank 
became indebted to complainant in said sum of two hundred thou- 
sand dollars complainant became indebted to said The Fidelity Na- 
tional Bank in the sum of one thousand three hundred and two 
and po dollars, being a balance due on general account between 
said complainant and the Fidelity National Bank; and after off- 
setting and allowing said balance of account there was due from 
said The Fidelity National Bank at the time of said demand the 
sum of one hundred and ninety-eight thousand six hundred and 
ninety-seven and 7%, dollars, and said amount is still due; that 
on June 27, 1887, said defendant, David Armstrong, was appointed 
receiver of suid bank by W. L. Trenholm, Comptroller of the Cur- 
rency of the United States, and thereupon duly qualified as 
such receiver; that thereafter, to wit, on July 12, 1887, in a 

proceeding duly instituted for that purpose in this court, 
430 the rights, privi and franchises of said Fidelity National 

Bank were adjudged by this court to be forfeited and said 
corporation dissolved ; that thereafter, to wit, upon September 24, A. D. 
1887, com plainaut presented said claim, properly verified as required 
by law, to said David Armstrong, as receiver, and asked that the same 
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be allowed as a just and valid claim against said The Fidelity Na- 
tional Bank — against the assets of said bank in his hands as 
such receiver; that said defendant refused to allow said claim and 
rejected the same; that the same is a just and valid claim, and 
should have been allowed by said receiver; that the complainant is 
a bona fide holder of said letter of advice or certificate of deposit for 
valuable consideration without notice of any want of consideration 
and free from any equities or defenses whatsoever. 

Wherefore it is ordered, adjudged, and decreed by said court that 
said claim is a valid and just claim for the full amount of one hun- 
dred and ninety-eight thousand six hundred ninety-seven and r 
($198,697.23) dollars against said estate and assets in the hands of 
suid defendant as receiver, and said defendant is hereby directed to 
allow the same and to satisfy the same by the payment of such 
dividends as have heretofore been made and as shall hereafter be 
made from said assets of said The Fidelity National Bank aforesaid 
in due course of administration, and he is directed to pay the divi- 
dend of twenty-five per cent already declared of date Gel. 31, 1887, 
with interest from said date until the date of payment, and also the 

costs of the proceéding. 
431 And thereupon said defendant gave notice of appeal, which 
| is hereby allowed ; and it further appearing that the Comp- 
troller of the Currency has directed sai — David Arm- 
strong, receiver, to take said appeal, no bond is required. 5 


432 Tue UNITED STATES OF America, \ as a 
Southern District of Ohio, Western Division, g 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing is a complete and true transcript of pro- 
ceedings had by and before said court in the above-entitled cause, 
as the same appear of record and on file in the clerk’s office of said 
court. 

In testimony whereof I have hereunto set my hand and affixed the 

seal of said court, at the city of Cincin- 
Seal of the Circuit Court, nati, O., this 12th day of January, A. D. 

Southern Dist. of Ohio. 1889. 

: B. R. COWEN, Clerk, 


By R. C. GEORGI, Deputy. 


Endorsed on cover: S. Ohio C. C. U. S. No. 1111. David Arm- 
strong, receiver of the Fidelity National Bank of Cincinnati, Ohio, 
appellant, vs. The American Exchange National Bank of Chicago, 
Illinois. Filed March 15, 1889. 
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3 JOHN W. HERRON, * 
Solicitor. a 


Tus Outo Vaticey Print, 143 Race Street, Ciacinaati. 


—1N THE — 


Supreme Court of the United States, 


DAVID ARMSTRONG, RecgIVER oF THE ] 
a NATIONAL BANK, 


—— 


VERSUS 


AMERICAN EXCHANGE NATIONAL 


BANK OF CHICAGO, } 4p ' 


BRIEF FOR APPELLANT. 


The action below was brought to compel the appellant to 
allow, as a valid claim against the trust represented by him, the 
sum of $200,000. This claim was founded on the following paper 
writing : 

U. S. Depository — Tue Fmmrrr NATionaL Bank, 
CINCINNATI, June 14, 1887. } 


The American Exchange National Bank, Chicago, Ill. : 
GENTLEMEN,—Messrs. Wilshire, Eckert & Co. have deposited 
two hundred thousand dollars ($200,000) to your credit for 
C. J. Kershaw & Co. 
Respectfully yours, 


BENJ. E. HOPKINS, 
As. Cas.” 


This paper was obtained by the appellee in the following 


manner : 
The Fidelity National Bank of Cincinnati, Ohio, was organ- 


ized under the National Banking Act with a capital of $1,000,000. 
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E. L. Harper was vice-president and the actual manager of the 
bank; Benj. E. Hopkins was the assistant cashier. 

Harper entered into a large speculation in wheat in Chicago, 
employing as brokers Wilshire, Eckert & Co., of Cincinnati. They 
employed C. J. Kershaw & Co. as their Chicago correspondents. 
Harper remitted to Chicago large sums of money to be used in 
this speculation, and in so doing appropriated to his own use the 
fands of the Fidelity Bank. These remittances were mainly 
made to the appellee for the account of C. J. Kershaw & Co. 

On the 14th of June, 1887, this speculation had reached a 
critical point, and more money was demanded to sustain it. On 
that day the Fidelity telegraphed to the appellee as follows: 


Joseph Wilshire will be at your bank to-morrow 
morning with six hundred thousand dollars, to make his 
trade with Kershaw and others good if they are pro- 
tected until he arrives.” 


The appellee answered : 


“If Wilshire is here to-morrow morning with six 
hundred thousand currency, the deal will be safe. 
Answer quick.” 


The Fidelity replied : 


“ Wilshire will be there on the morning train.” 


Wilshire did go to Chicago that night, taking with him the 
paper sued on in this case, and other paper purporting to repre- 
sent in all $600,000, and in the morning at the bank gave part 
of it, including that now sued on, either to Kershaw or the 
cashier of the bank. The bank entered the amount received 
to the credit of Kershaw & Co. 7 

No money was in fact deposited in the Fidelity Bank by Wil- 
shire, Eckert & Co., or by any other person, as a consideration 
for this paper. The bank never received one dollar on account 
of it. : 


e .* 


2 


The answer denies that the defendant in error paid Kershaw 
& Co. all or any part of the amount mentioned in the letter of 
advice, ab alleged in the bill. It avers that Harper, Hopkins, 
and Wilshire were engaged in a wheat deal in Chicago, and in 
attempting to corner the market there; that they conspired 
together to embezzle the funds of the Fidelity Bank; that the 
said letter of advice was delivered in execution of that conspi- 
racy; that no money was deposited for the same; and charges 
the officers of appellee with notice of these facts. 


The questions in the case are : 

1. Whether the receiver of the Fidelity Bank is liable to a 
judgment to allow this as a valid claim against the trust fund. 

2. If the appellee is a bona fide owner of the paper sued on 
and entitled to a judgment upon it, in what amount under the 
testimony should such judgment be rendered. 


Let us first consider the question whether the Fidelity Bank 
is legally liable on this paper. 

It is strictly governed by the law of Ohio. It is dated, exe- 
cuted, and payable in Ohio. 

Section 3171 of the Revised Statutes of Ohio provides what 
instruments are negotiable, and in what manner such instruments 
may be negotiated as follows : 


“ All bonds, notes, bills of exchange, foreign and inland, and 
checks for a sum certain ＋ to ang or order, or 
to any person or aseigus, 1 be negotiable by indorsement 
thereon, and all such instruments, payable to a person or bearer, 
shall be negotiable by delivery, so as absolutely to transfer and 
vest the property thereof in each and every indorsee or holder 
successively. 
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A bona fide holder by indorsement of paper such as is 
described in this section is protected against defenses which the 
maker might set up against the original payee; but no other 
paper than thus described is thus protected, nor such paper 
unless the holder obtains it by indorsement. 

The paper in question is neither payable “to any person or 
order,” or “to any person or assigns, or “to any person or 
bearer, and does not therefore come within the statute of Ohio 
above quoted. : 

It seems unnecessary to discuss the question as to the exact 
character of this paper. It is clearly not “negotiable paper” 
according to the statute of Ohio, and therefore a bona fide holder 
as such acquires no greater right than the person to whom it was 
given. It represents that Wilshire, Eckert & Co. have deposited 
$200,000 in the Fidelity Bank, to be credited to the appellee for 
the use of C. J. Kershaw & Co. The paper was given to Wilshire, 
and he handed it to the appellee without any indorsement. 

The Supreme Court of Ohio, in Kyle et al. v. Thompson's 
Adm’r et al. (11 Ohio St. 621), held in the case of negotiable 
promissory notes given by the payee to a third party for a valu- 
able consideration before maturity, but without indorsement, and 
who had no notice of any defense to the note, as follows: 


These notes were both drawn payable to Harris Thompson 
or order; they were legally transferable only by indorsement; 
neither of them were ever indorsed; and the holders of them 
stood in the shoes of the payee, and subject to all equities exist- 
ing in favor of the maker against the payee.” 


And in Tisen v. Hanford (81 Ohio St. 194) Judge Mellvaine 
held that an averment that the plaintiff was the holder and owner 
of a negotiable promissory note was not sufficient, when a want 
of consideration was stated in the answer; that he must aver an 
indorsement of the note to him. He says: 


That the payee upon such proof could not have recovered on 
the note is beyond doubt; and the same must be said of the 


———— 
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laintiff, unless his title was derived by indorsement of the payee 

fore maturity. The provisions of the statute of Feb 25, 
1820, making certain instruments negotiable, is that such an 
instrument shall be negotiable by indorsement thereon,” etc. 


And so in Weber v. Orton, 91 Mo. 677: 


“A note negotiable in character, but transferred without in- 
dorsement, is open to all the equities of a non-negotiable instru- 
ment, or to such as it would have been subject to in the hands 
of the original payee.” : 


The. same question has been decided by this court in The 
Trust Company v. National Bank (101 U. S. 68). The sylabus is: 


1. The defenses of the maker of a promissory note can be 
cut off only by the payee’s indorsement of it before maturity. 

42. A guaranty written upon it by the payee is not such an 
indorsement.“ 


In that case the Trust Company received the note before its 
maturity, and discounted it in the regular course of business 
(except in the form of the transfer), and without any knowledge 


of any equities or defense against it. But Justice Strong, on 
page 70 of that case, says: 


„The note was not indorsed to the Trust Company, and it was 
not therefore taken in the usual course of business by that mode 
of transfer in which negotiable paper is usually transferred.” 


In the case now before the court Wilshire, Eckert .& Co. had 
not deposited $200,000 or any other sum in the Fidelity 
Bank, and therefore, if they had brought suit on the paper, no 
recovery could have been had. They, however, it is claimed, 
transferred the paper to the appellee by delivery only. No pro- 
tection is granted by the statutes of Ohio to such paper, or to the 
transfer of any paper in the mode adopted in this case, over and 
above that to which the original parties to it were entitled. 

If the paper sued on is negotiable paper, then it would follow 
that the indorsement of it by the payee to a third party for 
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value would entitle the latter to collect it, although the defendant 
might have been paid the amount, and although the Fidelity 
Bank had paid without notice of such transfer. This is wholly at 
variance with the manner in which such a paper was treated by 
the parties, or indeed would be treated by any banking institu- 
tion. No provision is inserted that the sum should not be paid 
over until the certificate is returned. 

It is the deposit of the money that establishes the right to its 
repayment, and not the evidence of such deposit. If the deposit 
is entered in a deposit-book, or not entered in any book, the 
depositor has a right to sue for the return of the money if 
refused; and in Ohio he can transfer that right so that such 
assignee may sue for it; but clearly such right to recover back 
the money is in no sense a negotiable liability, like commercial 
paper. 7 | 
If such an instrument had been prepared and executed on the 
expectation that the money would be deposited, and either stolen 
or the possession of it fraudulently obtained, no transfer of that 
instrument, no matter what the consideration paid for it, would 
entitle the holder to demand recovery of the money upon it, simply 
because the bank had executed it. 

It certainly would present no stronger equity than that of a 
promissory note not payable to “order” or “assigns” or 
“bearer,” and sold for its full value before maturity, and to one 
wholly ignorant of any defense to it. 

In such a case the holder would acquire no better rights than 
the original payee had. So, in the present case, the appellee, as 
the mere holder of the bill of advice, can not enforce the same 
any better than Wilshire, Eckert & Co. could have done. 
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II. 


As to the character of this paper, and the liability of the 
Fidelity Bank upon it, I quote further from the brief of E. W. 
Kittredge, Baq., filed in the Circuit Court in this case. 


“In considering this question we submit that the burden of 
proof is upon the complainant to show the execution and delivery 
of this letter by the Fidelity Bank to the appellee. And, second, 
that it warranted the appellee not merely to draw for the amount 
mentioned in it upon the Fidelity Bank and to place it to the credit 
of Kershaw & Co. when it was received, but that it warranted 
it in advancing the money and giving credit for it to Kershaw 
& Co. for the sum mentioned in it. And, third, that it was not 
received by the appellee under such circumstances as would excite 
suspicion in a man of ordinary prudence and put him upon in- 
quiry, especially when the means of information were at hand. 
And upon this point the doctrine of mala fides, as it is applied 
to commercial paper, has no application to the question. 

“The counsel for the defendant, in their argument in the 
Circuit Court, so effectually repudiated the idea that upon the 
evidence in this case Wilshire could be regarded as the agent 
of the Fidelity Bank, for any purpose whatsoever, that it does not 
admit of further discussion. We fully agree with our learned 
adversaries that he was the broker of E. L. Harper; that Harper 
was his sole principal; that whatever instructions were given to 
him were given by Harper in his individual capacity. And it is 
also true, as the plaintiff in error pleads, and as we think the 
evidence leaves no doubt of, that Harper and Wilshire were in 
conspiracy together to embeszle the funds of the Fidelity Bank, 
to use them in the purchase of wheat, and that it was in pur- 
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suance of such conspiracy that this letter was written and placed 
in Wilshire’s hands. 

“In this view examine the question substantially as the counsel 
for appellee put it: Was Harper acting within his general author- 
ity as vice-president of the Fidelity Bank when he took and 
delivered this letter to Wilshire? If he was not, no doctrine of 
estoppel can rise upon paper of this character, as we have shown 
it to be, in favor even of innocent third parties. Clearly, Harper, 
as an individual, could not authorize Wilshire to make any repre- 
sentation to the appellee bank, to bind the Fidelity Bank, to the 
effect that Harper or Wilshire had deposited money with the 
Fidelity Bank. A delivery of this letter of advice by Wilshire 
as Harper’s agent to the appellee could effect nothing as against 
the Fidelity Bank. 

“Or if Wilshire fraudulently obtained the letter by collusion 
with Harper as the agent of the Fidelity Bank, his delivery to 


the appellee would be equally ineffective as against the Fidelity . 


Bank. 

“In Coleman v. Riches (29 Eng. L. & Eq. Rep. 323) the plain- 
tiff was a dealer in grain, and the defendant kept a wharf. It 
was the custom for the vendors of the grain to deliver it at the 
wharf, and to take a receipt from the defendant’s servant. For 
the purpose of getting money from the plaintiff by fraud, the 
defendant’s servant gave to one of the farmers a false receipt— 
no grain, in fact, being delivered—and the plaintiff paid the 
price on the receipt being brought to him by the farmer. It was 
held that the plaintiff could not recover of the defendant for the 
money advanced upon this receipt. 

„The cases involved the application of the same principle, that 
created much discussion and contrariety of decision in the state 
courts, in reference to bills of lading, which was finally established 
by the Supreme Court of the United States in the case of Pollard 
v. Vinton (105 U. S. 7). 
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“The difference between an estoppel upon such an instrument 
and that arising upon the transfer of negotiable paper under 
similat circumstances is brought out very distinctly by Judge 
Seldon, delivering the opinion of the court in the case of the 
Farmers and Mechanics’ Bank v. The Butchers’ Bank (16 N. Y. 
125), which is the leading case in this country upon the effect of 
certifying a check by the officers of a bank. Quoting s remark 
from Justice Cresswell, in Grant v. Norway (10 Com. Bench, 564), 
a case upon a bill of lading, in answer to the citation of the case 
of Hern v. Nichols (1 Salk. 289), by plaintiffs counsel, as follows, 
upon page 141, the court say: 


4 There the vendor entered into a contract with the plaintiff 
for his employment. Here you are a step further off. You say 
your agent with whom I made no contract has enabled a man 
with whom I did contract to cheat me. 

“¢This remark,’ says Judge Seldon, presents, in my judg- 
ment, the turning point in the case, and the only obstacle to the 

laintiff's recovery—vis., the want of any privity of contract 
tween the plaintiff and the defendant. is obstacle was pre- 
cisely that which the negotiability of the instrument, if estab- 
lished, would have removed, because the maker of a negotiable 
instrument is deemed in law to enter into a contract with every 
one to whom it is afterward negotiated. . . . Hence it is we 
find the counsel for the plaintiff in the case of Grant v. N . 
and the Mechanics’ Bank v. N. T. N. Z. R.. R. Co. (18 N. T. 399), 
contending so strenuously for the negotiability of the documents 
in question in these cases. 


And in like manner, we may add, hence it is that we find the 
counsel for the appellee in the present case contending so strenu- 
ously that this letter of advice is a negotiable instrument. 

“Suppose that the letter had been written and signed by 
Hopkins, and was lying in Harper’s desk, in expectation that 
Wilshire would bring in the money and deposit it, and Wilshire 
had stolen it and gone to Chicago with it, and delivered it to the 
appellee bank; would the Fidelity Bank be liable upon it? 
There have been cases arising upon the liability of the parties 
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as makers of negotiable paper who acted so negligently as that 
it was stolen and put in circulation, like the case of Bazendale 
v. Bennett (3 C. B. Div. 525). But we never have heard of its 
being claimed that an estoppel could arise by parties stealing a 
receipt which contained a representation that was not true in fact, 
and using it to defraud an innocent third party. 

“If this letter is, as we have claimed, a mere acknowledgment, 
like a receipt, what is the case made with regard to it, and which 
the appellee’s counsel affirm to have been made by the evidence ? 
Why, that Hopkins, the assistant cashier, having signed this 
letter, Harper, the individual, with Wilshire, stole or embezzled 
it from the Fidelity Bank, and then Wilshire used it as a means 
to defraud the appellee. If Harper, as vice-president of the 
Fidelity Bank, delivered it to Wilshire, and did not, as vice- 
president of the bank, in any manner authorize Wilshire, as an 
agent of the bank, to deliver it to the appellee, Wilshire knew 
that this statement that he had deposited $200,000 was untrue; 
and if, under such circumstances, he used it to obtain money 
from the complainant, he was guilty of obtaining money under 
false pretenses. 

“It was incumbent upon the appellee to ascertain that this 
letter was really the representation of the Fidelity Bank. The 
mere possession of it by Wilshire, unless that possession was 
honestly obtained, did not make it a representation of the Fi- 
delity Bank to the appellee. If Wilshire came honestly by it, 
or if it was delivered to him by the bank with authority to 
deliver it to the Exchange Bank, then the appellee might safely 
take it. But as it was incumbent on the Exchange Bank, if he 
appeared with this letter, claiming that he was the agent of the 
Fidelity Bank, to ascertain the extent of his agency to deliver 
the letter, so if he appeared claiming to have come honestly by 
it—that is, that he had actually deposited the $200,000 men- 
tioned in it with the Fidelity Bank, and that he had purchased a 
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credit in favor of the Exchange Bank, which he owned —it was 
his representation primarily upon which the Exchange Bank had 
to rely in accepting this letter from him. It was possible, as the 
event has shown, that Wilshire should be in the manual posses- 
sion of this letter, either without its being given to him by the 
Fidelity Bank in the ordinary course of its business or without 
his being agent of the Fidelity Bank. That risk was one in 
reference to which the Exchange Bank was bound to satisfy itself 
before it acted upon the letter, or it assumed the risk attendant 
upon whatever action it might take. 


„Did the terms of this letter warrant the Exchange Bank not 


‘merely to draw for the amount mentioned in it upon the Fidelity 


Bank, and to place it to the credit of Kershaw & Co. when it was 
received, but to advance the money, and give a present credit to 
Kershaw & Co. for the sum mentioned in it? It is said that it 
was the custom of the American Exchange Bank to so deal with 
Kershaw & Co. in respect.to similar letters of advice addressed 
to it by the Fidelity Bank upon previous occasions. There is no 
evidence in the record that this habit, or custom, if it may be 
called such, of the American Exchange Bank was known to the 
Fidelity Bank. However definite the representation, it can not 
be enlarged by this evidence of the habit of the American Ex- 
change Bank in dealing with its customers, Kershaw & Co., or by 
its being acted upon otherwise than according to its terms and 
clear meaning. These terms, if this letter had actually been 
delivered to the appellee by the authority of the Fidelity Bank, 
justified it in drawing for the money, and when received crediting 
it to Kershaw & Co.’s account, but not in advancing the money, 
or giving Kershaw & Co. the credit for it before it was received. 
The possession of the letter by Wilshire might have been obtained 
unlawfully, or the representation in it procured by fraud. If the 
Exchange Bank would advance money upon it, it must appear 
from the terms of the writing that this was what the Fidelity 
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to the date of this paper, in the prosecution of this attempt to 
corner the market. It had turned out to be an undertaking of 
great magnitude, involving the purchase, and contracts for the 
purchase, of over 30,000,000 bushels of wheat. In the prosecu- 
tion of the enterprise a crisis was reached on the 14th day of 
June, 1888, requiring a large sum of money to enable Kershaw 
& Co. to carry the wheat they had, and to that end to sustain 
the market-price of wheat by purchases in Chicago. Harper 
and Hopkins to raise this money committed a felony by drawing 
paper to the amount of $600,000 in favor of Irwin, Green & Co. 
and of Kershaw & Co., in the name of the Fidelity Bank, which 
had no consideration for it, and nothing to do with this wheat 
deal, and delivering it to Wilshire to take to Chicago. Kershaw 
& Co. knew the character of this wheat deal, as the attempt to 
corner the market, for brevity, is called. ‘The appellee bank 
knew of it and its character. The appellee bank had advanced 
a large sum of money to Kershaw & Co. upon a part of the 
wheat as collateral security, and in that way had aided in its 
prosecution, and was interested in the success of the undertak- 
ing. Both Kershaw & Co. and the appellee bank knew that this 
paper was brought up to Chicago by Wilshire from Cincinnati 
to aid in the prosecution of this undertaking, by enabling Ker- 
shaw & Co. and Irwin, Green & Co. to carry the wheat they 
already had, and to that end to sustain the market-price of 
wheat by purchases in Chicago. The paper thus made, and for 
this purpose solely, was produced by Wilshire, and given to 
Kershaw & Co. in presence of the appellee’s cashier, and 
delivered to him with the understanding that, either upon the 
faith of it as collateral security or upon an absolute credit of 
it to Kershaw & Co., appellee bank would advance to Kershaw 
& Co. the amount of money then supposed to be necessary to 
sustain the deal—that is, to maintain the corner in the wheat 
market. So far we consider the facts to be indisputable. 
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“Tt is idle to talk of Kershaw & Co. having received this money 


in consideration of the indebtedness or part of the indebtedness 


to them incurred in this deal. No such consideration was ex- 
pressed at the time. And there can be no dispute that this 
paper was sent by Harper and delivered by Wilshire for the sole 
purpose of ‘saving the deal’—that is, enabling Kershaw & Co. 
and Irwin, Green & Co. to maintain the corner of the wheat 
market—in the manner indicated. It is upon these indisputable 
facts that we chiefly rely in affirming that the appellee acquired 
no title by reason of the illegality of the transaction. It is upon 
these facts that the telegram of the appellee bank, assuring the 
Fidelity Bank that if Wilshire was in Chicago with ‘six zebras’ 
the deal would be safe, is of great importance by the light it 
throws upon the position of the appellee in this transaction. 
“The controverted facts, which, in connection with those that 
are indisputable, bear chiefly upon the question of the apellee’s 
mala fides in acquiring this paper, and its want of ordinary pru- 
dence in advancing money to Kershaw & Co. upon the faith of it, 
relate the circumstances by which the appellee bank knew, or 
might have known, or at least have been put upon inquiry, as to 
Harper’s relation to this deal; and the use by him of the name 
and credit of the Fidelity Bank in connection with it. It was 
well known to the officers of the appellee bank that Kershaw & 
Co. and Wilshire were acting in behalf of a Cincinnati principal 
or principals. Mr. Dewey, the vice-president of the appellee, 
was in Cincinnati as early as March, 1888, to ascertain who 
Hoyt’s principals were. We have already adverted to the over- 
strained statement upon his testimony, rejecting what part of it 
is clearly incompetent, as stating only inferences or impressions 
of the witness, relating to his interview with Harper and Baldwin 
at that time. Mr. Dewey knew very well that whoever was 
Hoyt’s principal, for reasons that were very obvious, if it was 
Harper, he withheld himself from view in the progress of the 
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deal. Mr. Dewey made no inquiries of IIarper or Baldwin as 
to the principals for whom Kershaw & Co. and Wilshire were 
acting. 

From March until June, for three months, the deal progressed 
through the appellee’s bank by enormous remittances of money, 
in one form or another, through both Hoyt and Wilshire from the 
Fidelity Bank to both Kershaw & Co. and Irwin, Green & Co. 
The appellee bank had become aware that Hoyt and Wilshire 
were acting in concert for a common principal. It seems impos- 
sible to believe that the name of the Fidelity Bank could be used 
as the means of covering up the real principal behind Hoyt and 
Wilshire without exciting the suspicion of the appellee. But the 
name of Harper, as this unknown principal, was freely used in 
the Board of Trade and the public press in Chicago, and it could 
hardly be that it was not known to be so used by the officers of 
the Exchange Bank. The very testimony quoted by our oppo- 
nents shows this. 

“Mr. Hamilton Dewar, the brother of the appellee’s cashier, 
and a partner in Kershaw & Co., a witness called by the appellee, 
testified (Rec. 288) as follows: | 


Q. Was Mr. Harper a gentleman who was very well known on 
the Board of Trade as a speculator in wheat in Chicago? 

A. I never heard of him until about March, 1887. 

Q. Where did you hear about him then? 

A. I heard of him; he commenced to be talked about. The 
papers commenced to talk: Harper was doing this, and Harper 
was doing that. 

Q. The papers in — He was doing what? 

A. He was buying all the wheat in Chicago—trying to buy all 
the wheat in Chicago. That was the first I heard of Harper. 

Q. That was in March, 1887? 

A. Yes, sir. 

Q. Did that keep up in the newspapers down to the time of 
the 15th of June, more or less, of discussion of it? 

A. No, not icularly; it kind of died out. 

Q. How early in March was it! 

A. I do not remember. 
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Mr. James M. Sherman, of the firm of Poole & Sherman, and 
a member of the Board of Trade, being examined, testified as 
follows (Rec. 217): 


Q. Were you on the floor of the Board of Trade engaged in 
business during the spring of 1887, and up to the middle of June? 

A. Yes sir. 

Q. Please state whether or not there was any unusual move- 
ment or excitement in the wheat market during that period. 

A. There was in April and May, and also in June. 

Q. Please state whether or not the transactions in wheat were 
what is called ‘ running a corner.’ 

A. That was the general impression on the Board. 

. By whom was it considered to be run, or for whose account? 

A. It was for Cincinnati parties. The principals were vari- 
ously stated, the real principals, but it was most of it done through 
Wilshire, Eckert & Co., supposed to be done. 

Q. Was Mr. J. W. Hoyt known as interested in that deal? 

A. His name was mentioned also; also Mr. Harper’s; also 
Rockefeller’s; also another Standard Oil man in Cincinnati. 


“Also on page 218: 


Q. Please state how generally it was understood that a corner 
was being run by Cincinnati parties. 
A. It was largely believed by most every man on ’Change. 


„Mr. Abner M. Wright, who was the president of the Board of 
Trade in Chicago in the year 1887, testified as follows (Rec. 257): 


Q. Do you know, from rumors and reports which came to your 
knowledge, by whom the corner was said to be run, and in whose 
interest, stating in that connection who were the brokers who 
were managing the deal ? 

A. Well, the information that we have in regard to transactions 
of that kind on the Board is general; the information is generally 
indirect, largely inferential. | 

Q. I am merely asking as to the rumors that were occurring. 

A. It was generally understood that parties in Cincinnati had 
the market, as the term was; that they were the owners of the 
wheat and of the contracts which were maturing that month. 

Q. Please state whether that was a general understanding, and 
whether rumors or reports to that effect were current upon the 
Board. 

A. I think that is so. 
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“Also on page 212: 


Q. Do you refer to anybody else, known to you personally, in 
connection with what you call the Cincinnati clique ? 

A. Besides Wilshire, Eckert & Co.? 

Q. Yes. | 

A. No personal knowledge of any other. 

Q. What you say in reference to their being Cincinnati 
parties, outside of what you have just stated, is wholly - 
upon rumor? 

A. I knew nothing of them except what I have heard from 
general report on the Board of Trade, what I have seen in the 
newspapers, and what I have heard in the course of the trials at 
Cincinnati. 

Q. The course of what trials! , 

A. The Harper trial and the Hopkins trial. 


„Finally, when the crisis came, on the 14th of June, the 
Fidelity Bank, in its own name, telegraphed the Exchange Bank, 
invoking its protection of Wilshire’s trades with Kershaw & Co., 
and the Exchange Bank answered in its own name, assuring the 
Fidelity Bank that if Wilshire came along with the ‘six zebras’ the 
deal would be saved. Do you believe that this excited no sus- 
picion of Harper’s connection with the deal, or of the use of the 
Fidelity Bank’s name in its prosecution ? 

It was a singular item of evidence, that of Mr. Dewey, 
cashier, as to one portion of the interview at the bank on the 
15th of June (Rec. 231): 


4 Before the conclusion of the interview I turned around to 
Mr. Wilshire and said: N ee I want to ask you one 
question. It is this: Is the Fidelity National Bank perfectly 
solvent?” Eggleston said to Wilshire, he said: “Joe, I have 
known you since you were a boy. I want you to answer Mr. 
Dewey the straight question.” Wilshire laughed, and said: 
“Lou might as well ask me if your own bank is solvent.“ He 
emphatically declared the bank was so.’ 


“ What led Mr. Dewey thus to suspect the solvency of the 
Fidelity Bank? If it had no connection with the wheat deal, what 
was there in its remitting money in the ordinary course of busi- 
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ness at this crisis of the deal that might have excited suspicion 
as to, the solvency of the Fidelity Bank, with its $2,000,000 of 
paid-up capital? Was there any thing in its sale of a sight draft 
in the ordinary course of business to excite suspicion, or its 
receipt of $200,000 upon deposit, as mentioned in its letter of 
advice, to create any distrust ? ; 

The real danger of the wheat deal, as we all know now, was 
the insolvent condition of the Fidelity Bank. If its treasury had 
been full, in place of being stripped bare by the drafts through 
the Exchange Bank, the wheat deal would have been all right. 
It is curious how Mr. Dewey was conscious where the reul peril 
was. 

I need not to assure the court that men of sagacity, in general, 
are in the management of these great financial institutions, and 
sagacity was not lacking in the American Exchange Bank. 
The motive that prompted this inquiry of Wilshire prompted the 
telegrams to New York to ascertain whether this daft was drawn 
against funds, and would be paid by the Chemical National Bank. 
Upon this evidence we claim: 

First That the paper in question is invalid by reason of the 
illegality of the transaction in which it originated. 

Second That the appellee is not a bona fide holder for value, 
without notice, of this paper. 

“ Third—That the appellee was not in the exercise of ordinary 
prudence in crediting Kershaw & Co. with money upon the faith 
of such paper. 

As to the first of these claims, that this paper is void by 
reason of the illegality of the transaction, upon this evidence, we 
submit to the court that the appellee knew every circumstance 
affecting the title of Kershaw und Co. to it that was known to 
Kershaw & Co. themselves. If Kershaw & Co.’s title was invalid, 
for any season, the Exchange Bank is chargeable with knowledge 
of every fact and circumstance whereby the title of Kershaw & 
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Co. was rendered invalid. Under these circumstances the 
appellee can not recover, unless Kershaw & Co. could recover if 
they themselves were the parties in this case. It simplifies the 
question, so far as it depends upon the illegality of the trans- 
action, and the invalidity of the draft as a consequence of such 
illegality, to consider the case as if it arose upon such a bill filed 
by Kershaw & Co themselves. 

“The question is not, as our adversaries put it, whether the 
court would enforce a contract for the sale of this draft by 
Kershaw & Co. to the appellee bank; but it is whether Kershaw 
& Co. had an invalid title to the draft, which the appellee had 
notice of, and whereby the appellee can not be regarded as a 
bona fide indorsee for value. 

„Our adversaries say that the statute of Illinois, so far as it 
relates to contracts made in attempting to corner the market, is 
only declaratory of the common law.’ 

“The statute referred to is a follows (1 Starr & Curtis Stats. 
1885, p. 791): | 


4178. Gambling in grain. Sec. 130. Whoever contracts to 
have or give to himself, or any other, the option to sell or buy, 
at a future time, any grain or other commodity, stock of any 
railroad or other company, or gold, or forestalls the market by 
spreading false rumors to influence the price of any such commo- 
dities therein, or corners the market, or attempts to do so, in 
relation to any such commodities, shall be fined not less than 
$10, nor more than $1,000, or confined in the county jail not 
exceeding one year, or both; and all contracts made in violation 
of — section shall be considered gambling contracts, and shall 
be void. 

4179. Gaming contracts void. Sec. 131. All promises, notes, 
bills, bonds, covenants, agreements, judgments, mort „ or 
other securities or conveyances made, given, granted, drawn, or 
entered into, or executed by any person whatsoever, when the 
whole or any part of the consideration thereof shall be for any 
money, property, or other valuable thing, won by any gaming, or 
playing at cards, dice, or any other game or games, or by betting 
on the side or hands of any person gaming, or by wager or bet 
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upon any race, fight, pastime, sport, lot, chance, casualty, elec- 
— or unknown or contingent event whatever, or for = —.— 
ng or paying of any money or property knowingly lent or 
advanced at the time and place of such y or bet, to any 
— — so gaming or betting, or that shall during such play or 
tting so play or bet, shall be void and of no effect.’ 


“The case of Pearce v. Foote (118 Ill. 228) decides, among 
other things, that the notes, etc., given upon dealings prohibited 
in the former of the above sections are covered by the denuncia- 
tion of them in the latter section. The court further decided 
that ‘there is and could be no such thing as agency in the per- 
petration of the crimes or misdemeanors prohibited by this act. 
All persons actively participating are principals.’ 

“In the still later case of Coffman v. Young (20 III. App. 76) 
it is declared to be settled that where a broker undertakes to deal 
for his principal in contravention of this statute, and in doing so 
makes disbursements or pays losses growing out of such dealings, 
he can not recover the money so paid, or his commissions. 

It is true that both of these cases arose in reference to deal- 
ings in options; but that is prohibited by this law in the same 
way that ‘cornering the market, or attempting to do 80, is pro- 
hibited. And contracts made in violation of the latter provision, 
equally with the former, are denounced as gambling contracts. 

If, as we assume, for the purpose of this argument, Kershaw 
& Co. were, as brokers for Wilshire, cornering or attempting to 
corner the market for wheat in Chicago, it was a crime denounced 
by this law. The draft in question to the order of Kershaw & 
Co. was made to them in violation of this law. Indeed, the 
money advanced to them by the appellee bank was knowingly 
loaned or advanced at the time in the course of the unlawful 
dealing which constituted the attempt to corner the market, and 
to aid them in the attempt; which is the very thing made crim- 
inal by the law. 
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“Tt is said of the case of Raymond v. Leavitt (46 Mich. 447) 
that it does not sustain the syllabus of the case which we quoted. 
And this because an examination of the case shows that the 
plaintiff, who had loaned money to the defendant for the purpose 
of controlling the wheat market, was to be repaid the money and 
one third of the expected profits, if any were realized, in place 
of interest for its use. 

“Do learned counsel mean to say that a party is only to be 
regarded as ‘a direct participator in the illegal transaction, and 
a sharer in its fruits, who is to have a share in the profits as 
such? It will be difficult to maintain such a proposition. Ker- 
shaw & Co. were to have a commission for prosecuting the illegal 
enterprise; they were to borrow money for its prosecution, and 
the appellee bank had become interested by advancing them 
money in its prosecution, upon the security of the wheat bought 
in attempting to corner the market. Say the court, in the case 
cited (page 452) : 


4 We must willfully shut our eyes before we can fail to see 
that a combination between a man who furnishes money and 
dealers who manipulate the market, when the moncy invested 
is but a trifling percentage of the property to be handled, and 
where the only intent is to produce unnatural fluctuations in 

rices, is entirely outside the limits of buying and selling for 

onest trade purposes. It is the pleinest and worst kind of pro- 
duce gambling, and it is impossible for any but dangerous results 

to come from it. if parties see fit to invest their money 
in suck ventures, they must get it back by some other than legal 
measures. : 

(See Article by A. McKean, 16 Central L. J., p. 227.) 


“The appellee is not in the position of one that has lent 
money to the loser with which to pay the debts incurred in illegal 
transactions. The learning and research exhibited by our learned 
adversaries upon this proposition, as upon that of the rights of a 
vendor, who knows that his vendee proposes to make an illegal 
use of the property he buys, is entirely beside the questions in- 


== 2 


volved in this case. These questions are: Did Kershaw & Co. 
have a valid title to this draft, and did the appellee have notice 
of the invalidity of their title? Did it knowingly advance money 
to Kershaw & Co., and acquire from them this draft by indorse- 
ment, at a time and for a transaction which the law pronounces 


_ unlawful, or under such circumstances that it can not recover 


of the Fidelity Bank, that received no consideration for this 
draft ? 

We are told that it is not illegal in Illinois o pay debts in- 
curred in an attempt to run a corner in wheat.’ Is it illegal in 
that State to lend or advance money to aid one attempting to run 
a corner in wheat to accomplish the attempt? Is the contract of 
indorsement of a note or draft, given and transferred for that 
purpose, a valid contract or agreement? We apprehend that a 
loan of money to Kershaw & Co., avowedly made to enable 
them to run a corner in wheat, which they are at the time 
attempting to make, is illegal under this statute. We apprehend 
that a bill to their order, delivered to them avowedly for that 
purpose, and for no other consideration, is void in their hands, 
and in the hands of every person who acquires it from them with 
notice of the purpose and consideration upon which it was 
delivered to them. At any rate, these are the questions that 
arise in this case, and that our learned adversaries wholly fail to 
discuss. 

„Neither Wilshire nor Harper nor Kershaw & Co. had bought 
this paper of the Fidelity Bank, or paid that bank any considera- 
tion for it. It was obtained by Wilshire, as the answer charges 
and the proof shows, in the execution of the conspiracy to rob 
that bank. It was delivered by Wilshire to Kershaw & Co. to 
use in attempting to corner the wheat market, and for no other 
consideration ; and this fact the Exchange Bank knew. 

“And it advanced money upon it to Kershaw & Co., in its own 
expressive language, ‘ to save the deal.’ 
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“There are two infirmities in the title of Kershaw & Co. to 
this paper: the one that it was obtained by them through Wil- 
shire from the Fidelity Bank by this fraud and crime, without 
any consideration to the Fidelity Bank ; the other infirmity is 
that it was delivered by Wilshire to Kershaw & Co. solely to use 
in the attempt to corner the wheat market in Chicago, and for 
no other consideration. It is the latter infirmity that we are 
now discussing. It is shown that this paper is infected with 
fraud and illegality in its inception. There can be no contro- 
versy about that. And under the decisions of the Supreme 
Court, cited and affirmed in the Comm’rs of Marion County v. 
Clark (supra), the burden is thereupon cast upon the complainant 
to show that it is a bona fide holder without notice of the prior 
infirmities of the title between the antecedent parties to the 
instrument; and it is also bound to show that its own action in 
lending or advancing money upon the instrument was under such 
circumstances that its acquisition of the paper was not tainted 
with illegality. 

“It is useless for us to criticise the great mass of the authori- 
ties cited by our learned adversaries, for they are not presented 
upon the questions that we submit, and that we.think arise upon 
the facts in this case. 

“Our adversaries state in various parts of. their argument 
that the appellee was led by the Fidelity National Bank to 
believe, and did believe, that Wilshire had purchased from it the 
draft and certificate of deposit in suit. And again, that this 
paper was issued to be treated as money by the appellee, and it 
was so treated. And again, that the defendant is estopped to 
deny that the Fidelity Bank received value for the drafts it 
issued. The Fidelity Bank had made no representation to the 
appellee, outside of the instrument itself, that it had received the 
money or any valuable consideration for this paper from either 
Wilshire or Kershaw & Co. No other purpose that it should be 
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used as money can be imputed to the Fidelity Bank except such 
as arises upon the face of the instrument, and no estoppel by any 
facts; outside of the paper itself, is pleaded, or shown by the 
evidence. If they regard the transaction as equivalent to one 
in which an individual comes with money in hand, they ignore 
its real character, because when he comes he comes with what 
purports to be his own, having the possession which conclu- 
sively implies title and ownership, and the right to use it as he 
sees fit. The appellee’s claim is as an innocent indorsee of the 
bill, and if it can not sustain that claim, or if the bill was abso- 
lutely void in the hands of the indorser, its action must fail. 

Our adversaries also argue that there is nothing in this case 
to show that any part of the proceeds of this paper was used in 
the payment of losses upon gambling contracts. It is apparent 
from its connection that what our adversaries mean is, that the 
record does not show affirmatively that Kershaw & Co. were 
buying options, and that their transactions were illegal, as being 
options. But the ground upon which we affirm that the proceeds 
of this paper were used in an illegal gambling contract is, that 
the statute has made contracts entered into in cornering the 
market, or attempting to corner the market, gambling contracts, 
and as such has denounced them as void and of no effect. 

“The authorities go much further in support of the position 
that we claim in this case than the facts with which we are 
dealing require us to go. It is settled law, as we understand the 
decisions, that if this paper was void for the reason claimed in 


the hands of Kershaw & Co., no holder for value, however 


innocent and ignorant of the facts, could acquire a title to it, or 
maintain an action upon it against the defendant in this case. 

In the case of Root v. Merriam (27 Fed. Rep. 909) the action 
was brought by an innocent bona fide holder of two promissory 
notes, executed and delivered by the defendants to Thomas 
Bennett, and indorsed by the payees to the plaintiff without 
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notice of any alleged infirmity. ‘The defense’ was that the 
consideration upon which the notes were based was an ellegal 
one, the same having been given in furtherance of a gambling 
contract, better known as an optional deal in grain. The notes 
were executed in settlement of losses sustained in the option 
dealings. The court (Dundy, J., delivering the opinion) say: 
"6 At the time the notes were given, the laws of the State of 
Illinois declared that notes * for such consideration should 
he deemed and held void. If the payees in these notes had 
brought suit in the State of Illinois to enforce —— of the 
same, the result could not have been considered doubtful. There 
would then have been no question of good faith on the part of 
any one for the court to consider. As the laws of the State of 
Illinois denounce such vicious transactions, and declare to be 
void notes given in connection therewith, it is not perceived how 
an innocent purchaser stands in any better attitude than the 
payees, who knew all about the facts, and participated in the 


wrongs. If the notes were void when given, they were void: for 
all purposes for all time, and any number of transfers would not 


avail an innocent holder.’ 

“The cases cited in the note at the end of this decision 
sustain that position of the court to its full length, with the 
exception of the case of Mitchel v. Catchings (23 Fed. Rep. 710). 

“In that case Brewer, J., delivering an oral opinion, held of 
the note given as security for continuing transactions in violation 
of the law, bought by one who suspected, but whom the court 
was compelled to find ignorant of the origin of the note, that he 
was to be regarded as a bona fide purchaser. The judge said: 

461 am, therefore, reluctantly compelled to say that I can not 


hold he was guilty of mala fides in purchasing the paper, 
and that being a bona fide purchaser, he is entitled to recover.’ 


Harper v. Young, 3 At. Rep. 670. 

Traders’ Bank of Chicago v. Allsop, 19 N. W. Rep. 863. 
Barnard v. Backhous, 6 N. W. Rep. 252. 

Same case, 9 N. W. Rep. 595. 

Chapin v. Dake, 57 Ill. 295. 

Bank v. Harrison, 8 McCrary, 816. 
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“ But the principle which underlies the proposition for which 
we are contending has been very clearly established by the 
Supreme Court of the United States in the case of Brown v. 
Tarkington (8 Wall. 377). The case was this: 

“The plaintiff brought suit against the defendants for the 
amount of certain promissory notes. It appeared that the de- 
fendants were stockholders in a bank in Nebraska, organized 
under a charter granted by the legislature of the territory. An 
act of Congress provided that no act of the territorial legislature 
incorporating a bank should have any force or effect until ap- 
proved and confirmed by Congress. This bank, thus organized 
in violation of the act of Congress, undertook to do business, and 
issued bank-notes. The plaintiff aided and assisted, by his credit 
and means, the directors in circulating the bank’s bills. A settle- 
ment of the accounts between the bank and the plaintiff was had, 
and thereupon the defendants executed one of the notes to the 
plaintiff for the balance found due by this settlement, and the 
other of the notes for money advanced by the plaintiff to the 
directors to redeem the paper that the bank had unlawfully put 
in circulation. The Circuit Court, upon the trial of this cause, 
instructed the jury that the banking business conducted and car -: 
ried on through the means of this organization was illegal and 
void, and if the plaintiff had aided and assisted the officers and 
directors by his credit and means to carry on this business, and 
the consideration of the notes in question grew out of these illegal 
transactions, he was not entitled to recover. The verdict and 
judgment went accordingly for the defendant. The argument 
of the plaintiff in error had a striking resemblance to a portion 
of the argument of our learned adversaries in this case. 

“ Conceding for the sake of the argument that the court below 
was right in holding that the bills of the bank were not obligatory 
on the persons by whose authority they were put forth, the plain- 
tiff in error claimed that the plaintiff lent his money to the de- 
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fendants to enable them o pay debts, and the payment of them 
was not illegal, whatever the incurring of them might have been. 
Here was a promise not the immediate or necessary offspring of 
the illegal acts, not tainted by their infirmity, but standing on the 
loan of the money, and such promise was good. But the Supreme 
Court, Chief Justice Nelson delivering the opinion, affirm the 
judgment of the Circuit Court, saying, ‘a note or demand grow- 
ing out of the illegal transactions is as infirm in the eye of the 
law as the implied promise that existed previous to the giving 
of the notes.’ 

“The same court decided, with more extended discussion, the 
same principle in the case of Davidson v. Lanier (4 Wall. 447). 
In this case the plaintiff, Davidson, drew a bill of exchange, which 
was accepted by one McMahon. The consideration of the bill 
was money lent by McMahon to enable the officers of the corpo- 
ration that had engaged in the illegal business of issuing bank- 
notes, made illegal by statute, to redeem the bills that had been 
issued. The Circuit Court having charged, in substance, that 
if the notes were given for the purpose of enabling the company 
to put the bank into operation, in violation of the law, the de- 
fendants would be entitled to a verdict, further charged in its 
fifth charge : 


* as —— at — time the — — — the holder, er 
ew that the money would be or the purpose of carryi 
on the banking company contrary to the laws of — t 
the — company was then in operation, then the considera- 
tion of the bills is not affected by the use made of the proceeds 
of the bill, and the plaintiff is entitled to recover.’ 


“The Supreme Court, Chief Justice Chase delivering the 
opinion, reversed the judgment upon the ground that this fifth 
charge was erroneous. The court says in regard to it: 


“The jury must have understood that in the judgment of the 
court a contract in consideration of aid in promoting the objects 
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and effecting the purposes of an illegal banking company, when 
once in operation, was valid. . . . The object of this statute 
was the protection of the people against the evils of an unauthor- 
ized’ currency—than which hardly any object of legislation is 
more important. In the construction of this act, it was 
the duty of the court below, as it is ours here, to give effect to its 
obvious intention, if that can be done without di ing set- 
tled rules of interpretation. . . . What, then, is the true 
sense of the prohibition—to erect, establish, institute, or put in 
operation any banking company, or to issue any bills or notes 
with intent or purpose todoso? . . . To establish a company 
for any business means complete and permanent provision for 


— on that business, and putting a com in operation 
may well inelude its continued = well as ite. first or original 
operation. We must construe the act, therefore, as 
covering with its penal prohibition the whole range of devices by 
which illegitimate currency is imposed on the community. . . 
It was quite clear, upon the evidence, that McMahon entered 
into the transaction, which resulted in the bill sued on, in the 
expectation of profit from 9 the operation of the prohibited 
banking company. . . . With this view of the statute and 
of the evidence, we can not distinguish this case from that of 
Brown v. Tarki (8 Wall. 377). In that case we held that 
notes given for a balance found due on a settlement of accounts 
with an illegal banking company, and for advances to redeem its 
circulation, could not be enforced in favor of a payee who had 
been participant in the illegal business.’ 


‘Is it not clear that Kershaw & Co. were ‘participant’ in 
the illegal business for the transaction of which they received this 
paper? Nay, is it not clear, in view of the evidence, that the 
appellee itself, in advancing the money to Kershaw & Co. to sus- 
tain them in the prosecution of this attempt to corner the 
wheat market, was ‘ participant’ in the illegal business ? 

Probably the case most replete with citations of authorities 
upon these questions, both in the argument of counsel and the 
opinion of the court, is Cunningham v. Third National Bank of 
Augusta (71 Ga. 400.) 


„We have in the foregoing argument, in part at least, assumed 
that the appellee knew when it acquired the paper in suit that it 
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was given to C. J. Kershaw & Co. by Wilshire to be used in an 
unlawful attempt to corner the wheat market in Chicago. Our 
adversaries deny this, and we have followed their example in 
reserving this question until the close of their argument. (t is a 
question of fact, to be passed upon by the court upon the con- 
sideration of all the evidence. It is one that by its nature is 
rendered peculiarly difficult for counsel by argument to aid 
the court in its consideration. The question whether there was 
an unlawful attempt to corner the wheat market in Chicago is a 
question, not of the existence of any thing, or the occurrence of 
any particular act at a specified time; it is a question of the 
existence of a course of conduct, with a particular motive or 
object in view. It is not unlawful to buy a hundred thousand 
bushels of wheat, or a million bushels, or any other specified 
amount; the question is of the existence of an attempt, by buy- 
ing large quantities of wheat, with the purpose end object of 
thereby controlling the market and enhancing the price of the 
commodity. It is like many historical facts, difficult to be 
proved, beyond cavil, by direct evidence, such as would be com- 
petent in a court of law, and which yet are of the utmost 
notoriety. Probably no event in the commercial history of 
the country of the year 1887 was more notorious at the time 
than the attempt in question to corner the market in wheat in 
Chicago, and its failure, with the disastrous financial results 
which followed it. 

‘When, however, our adversaries come to deny that the 
appellee had knowledge that Kershaw & Co. and Wilshire were 
engaged in such an unlawful attempt, they assume the logical 
order of the inquiry to be: | 

„(a) Was an attempt made to corner the wheat market in 
Chicago ? 

/) Did Wilshire and Hoyt have knowledge that they were 
engaged in such an attempt ? , 
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(e) Did Irwin, Green & Co. and C. J. Kershaw & Co. know 
that such an attempt was being made? 

4 Finally, did the appellee know of the existence of such 
an attempt to corner the wheat market on the 15th of June, 
1887, when the transaction occurred that is in controversy in 
these suits! 

It will be observed that our learned adversaries do not 
seriously controvert that there was an attempt, commencing in 
March and culminating on the 15th of June, to corner the wheat 
market in Chicago. The magnitude of the purchases made, 
reaching to between thirty and forty millions of bushels, in view 
of the visible supply of wheat in the country, of the storage 
capacity for wheat, and of the presence of actual wheat in 
Chicago, and of the possibilities of accumulating it there during 
the month of June, seems to be such, upon this evidence, that 
our adversaries have thought it impossible to controvert the 
proposition that an attempt to corner the wheat market of 
Chicago, the great central market of the world for wheat, was 
actually made. These facts, their argument tacitly admits, 
establish the existence of the attempt to corner the wheat 
market. It would seem to follow that general and not specific 
knowledge of the existence of these facts by Hoyt, and by Wil- 
shire, and by C. J. Kershaw & Co., and by Irwin, Green & Co., 
and by the appellee, would be all that was necessary to charge 
them with knowledge of the unlawful attempt involved in and 
presented by the character of purchases that were made in 
Chicago in the prosecution of this design. 

“Tt is further to be observed that the question is not whether 
these parties, or any of them, knew of this design from its 
inception, but whether they had knowledge of it on the morning 
of the 15th of June, 1887, when the appellee acquired the paper 
that is in suit in these cases. While, therefore, it might be true 
that in the beginning of these purchases Hoyt received his orders 
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from Hopkins, and executed them through Irwin, Green & Ca., 
and Wilshire received his orders from Harper, and sent them to 
C. J. Kershaw & Co., and Irwin, Green & Co. and C. J. Kershaw 
& Co. might not have known, in the beginning, that the purchases 
made upon the orders through Hoyt and through Wilshire 
were in pursuance of one and the same attempt or design to 
corner the wheat market, yet that is not material to the present 
inquiry. The present question is, what was the knowledge of 
each and all of the parties on the 15th of June, when they 
assembled, before the opening of the Exchange Bank, in its office, 
and had the transaction involved in this case. 

„Hoyt and Wilshire both became cognizant of the fact that they 
were acting in a common employment, and were co-operating in 
this business long prior to the transactions in this case. Our 
learned adversaries profess that they are unaware of where we 
got this information, and affirm that, however it may be, the 
material thing to ascertain is when Hoyt and Wilshire were 
known by the Chicago parties (meaning Kershaw & Co. and the 
appellee) to be co-operating. Mr. Kershaw was asked (Rec. 190): 


Q. I — to ask you when you first learned that Mr. Hoyt 
was acting for the same principals? 

. A. Well, I think the first time I knew about it was on Decora- 
tion Day, whenever Decoration Day was. I think Mr. Hoyt was 
up here ration Day. 

Q. The 30th of May, that is? 

A. Yes, sir. I had a sort of an understanding, I got, I don’t 
know why, I had a sort of a suspicion, but the first time I knew 
they were buying for the same people; they both knew I was 
buying for both, but up to that time, I didn’t think either knew 
I was buying for both. 


Page 190: 


Q. Wasn’t Mr. Hoyt’s account with you transferred to Wil- 
shire’s account about that time? 

A. A portion of it was; but finally he gave me all the —he 
gave Wilshire a draft on us for balance to his credit. 
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Q. You were refusing to Hoyt his balance, insisting that 
it should be credited to Wilshire ? 2 

Av That is what brought it out. 

Q. On the 80th of May? 

A. On,the 80th of May. 


“Mr. Augustus W. Green, of the firm of Irwin, Green & Co., 
testified upon the same subject as follows (Rec. 204): 


. About what time did you first learn that Kershaw’s firm 
was buying for Hoyt or trading for him! 

A. I can’t say the precise time. I think some time in May. 
I heard incidentally from gossip on the floor. 

Q. No, but I refer to— 


A. [Interrupting.] Definitely? 
C. Vee ' 


A. Well, I could n’t state. 
Q. With reference to the time you ceased to buy, on the 20th 
of May, or about that date ? 


A. I should think it was about that time that I had more. 


positive information. 


But this matter is put entirely at rest, so far as the statement 
of our brief that, long prior to the 15th of June, Hoyt and Wil- 


shire, and, for that matter, Irwin, Green & Co. and Kershaw & 
Co., knew that they were co-operating with each other in an 
attempt in behalf of a common principle, by the letter of J. w. 
Hoyt, addressed to Irwin, Green & Co., on the 27th of May 


(Rec. 205): 
Cincinnati, May 27, 1887. 
Messrs. Iuwm, Gregn & Co., Chicago: 

Gentlemen,—As I promised, I have — — B. to get the 
fi for Tuesday’s business, and this afternoon he gave the 
following as amount in bushels each party was to take care for 
Cinti. This, he says, does not include any arrangements N. Y. 
Cal. or Cleveland have made. 


C. J. Kershaw & Co., 7,500 

Geo. C. Walker & Co., 2,000 This is the cash wheat he has. 
I. G. & Co., 4,500 

Rosenfeld & Co., 1,000 500 M is the May you have. 
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He says he would not say any thing to R. & Co., but for you 
and C. J. K. & Co. to arrange matters between you as you may 
think best, so in case either one gets more than their vou 
can attend to it without trouble. Taking these figures, you two 
could pay for 11,500,000, which amount you will not get, but can 
fix for it. Kershaw may have some cash wheat. B. did not say. 

Now you and K. can get together and see how you sre fixed, 
and if not all correct, write so I can get it Sunday morning, and 
I will see B. and write so you can get it Monday. Do not use 
wire any more than you may have to. : 

Just have your message saying finished trade with W., and I 
will look for particulars by mail 
Nothing new to write about situation. Think weakness to-day 


was to close out some tailers. 
| Yours truly, J. W. Horr. 


“It is hardly necessary to say to the court, if it shall have 
read this record, that the ‘B.’ referred to in this letter stands, as 
our adversaries point out, for the unknown principal of Hoyt. 
The account of his transactions being kept upon the books of 
both Chicago houses under this letter. I. G. & Co.’ is Irwin, 
Green & Co. The figures stand for thousand bushels. 

When were either of these parties ignorant of the character 

of the transaction contemplated from its inception? Mr. Ker- 
shaw testifies (Rec. 198) that the understanding between his 
firm and Wilshire was that Wilshire was to furnish five cents a 
bushel margin, and Kershaw & Co. were to borrow the balance 
of the money to pay for the wheat when it was delivered, on the 
basis of seventy cents a bushel to be furnished by Kershaw & Co. 
And Mr. Kershaw informed Wilshire and Hoyt that the margin 
that would be required upon the purchases would be from one 
to two millions of dollars. It is probably best to give Mr. 
Kershaw's testimony upon this subject in his own language 


(Rec. 198) : 


Q. And that is whether there was any discussion between. you 
and them (Wilshire and Hoyt) as to the amount of money it 
would take or you would be called upon to raise to put up seventy 
cents a bushel ? 1 
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A. Well, I told them I know one time; I think I told Mr. 
Wilshire, and I think I told Mr. Hoyt, both, they would have to 
be. g they could put their hands on a million or two dollars 
whenever ready; that would have to be ready. | 

Q. That was for their margin? 

A. Yes, sir. 

Q. You were to provide seventy cents a bushel ? 

A. Yes, sir. . 

Q. Was there any talk about how much that would call upo 
you to make provision for? 

A. I think there were letters that went back and forth. 

Q. * — — 2 — . 

A. I can’t that. ese are pretty large to thi 
of. The letters are in the hands of "the iver. There was a 
very — correspondence carried on. I carried it on 
myse : 
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Mr. Green, being interrogated upon the same subject—to 
wit, the amount of money that it was expected the firm of Irwin, 
Green & Co. would furnish in the prosecution of the deal as it 
was then contemplated—testified as follows (Rec. 201): 


Q. Was it specified how much he would like to have you make 
arrangements to be able to furnish ? 

A. Well, I do n’t know as it was, exact. He said, we might 
go and get whatever we could, even up to ten millions, if we 
chose. 

Q. Do you mean by that that he made any request, or did he 
make request that you should make provision to be able to 
advance that amount of money for the transaction he was con- 
w 

A. Well, he wished us to pay for all the wheat that we were 
to purchase. | 7 ' 

. At what rate per bushel ? 

A. Pay for it at the market-price ; what we bought it at. 

Q. Do I understand you advanced the full price! 

A. What is that! 3 

. Do I understand your firm advanced the full price! 

A. We had to pay for it at the full price, certainly. 

Q. Did Mr. Hoyt margin it at all, as it is called? 

A. He gave us security, certainly. : 

Q. You spoke of ten millions; what was it that was said about 
it at the commencement of those transactions ? 
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A. Oh, at the commencement? Nothing was said about it at 
the commencement. It was afterward. 

Q. Well, at what * in the transactions ? 

A. Perhaps during May; I could not state exactly.” 


“On page 204 in the cross-examination he explains that it 
was ten millions of bushels that the firm was to provide for, and 
not ten millions of dollars that they were to provide. 

It thus appears that these Chicago houses were not so inno- 
cent, as our learned adversaries suppose, of the nature of the 
‘purchases that were contemplated at the inception, or in the 
early progress of these transactions, or of the relations of Hoyt 
and Wilshire by co-operating in the business for a common 
principal or principals. Indeed, in view of what they did, and 
of what they undertook to do, it seems to us somewhat of a cari- 
‘cature to talk of their being innocently and ignorantly used in 
an attempt to run a corner’ while they were engaged in this 
business. Certainly, they were neither ignorant nor innocent of 
what had been done, and what it was proposed to do, on the 15th 
of June. 

It is quite true that no precise amount of wheat was specified 
in the beginning which either of these firms would purchase. It 
would be impossible to make any such specification with reference 
to any such attempt to corner the market. That would depend 
upon circumstances which would develop in the progress of the 
attempt; but the general magnitude of the transactions, which it 
was contemplated would be undertaken, and which are significant 
as determining whether it was designed to attempt to corner the 
market, was fully understood by all the parties thus far men- 
tioned in the beginning and in the progress of this attempt. 

But how is it about the innocence of the appellee bank and 
its officers of knowledge of this attempt to corner the market on 
the 15th of June? Here let us say that we do not insist that 
‘a deal,’ in the phraseology of the market and of men engaged 
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upon the Board of Trade, is necessarily an attempt to corner the 
market. It may be thut a single purchase of a hundred thousand 
bushels of wheat might be referred to as ‘a deal.’ But these 
transactions in which Kershaw & Co. and Irwin, Green & Co. 
were engaged for Wilshire and Hoyt are ‘the deal’ to which 
parties and witnesses refer when they use that expression in this 


testimony. 


“On the 22d of March, 1887, the cashier of the appellee sent 


the following letter, in which the italics are ours (Rec. 41): 


Messrs. C. J. KERSA & Co., Chicago: 

Gentlemen, — Lou will see from copy of opinion from our 
attorney herewith inclosed that it is impossible for the bank to 
give such a guaranty as has been talked about. It, however, 
gives me great pleasure to assure you personally of the high 
opinion I have of the ability of your firm to care for such a deal 
as I understand you now have on hand, and my entire confidence 
that you will satisfactorily account for all moneys you may 
receive in connection therewith. 

Please return the inclosed after perusal. 


ours, tral 
A. L. Dewar, Cashier. 


“‘ What ‘such a deal as I understand you now have on hand 
refers to, and for which they wanted so extraordinary 8 provision 
as a guaranty from the appellee bank that they would properly 
account for the moneys coming into their hands, in connection 
with the purchases that they contemplated, is identified by the 
testimony of both Mr. Kershaw and of Mr. Dewey, the vice- 
president. Mr. Kershaw testified as follows (Rec. 192) : 

Q. Now, I forgot to ask you before a question, and that is 
whether or no, when you commenced these transactions for the 
Cincinnati parties, you applied to the American Exchange Bank 


to guarantee you your responsibility! 
4. Well, i aid one time try to see if I could not get some 


arrangement made by which any margin deposited—that is, would 


be nteed. 
0. By whom; 
A. By the American Exchange Bank. 
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Q. State to whom you applied for that. 

A. Well, I asked, think, Mr. Dewey and Mr. Dewar. 

Q. How early did you make that application to them in these 
transactions? 

A. Well, it was pretty early, or when the margin got to be in 
large volume. I particularly did that because, as we had u't a 
large capital, I wanted them to feel safe. 

Q. What explanation did you make of your motive and what 
you wanted to the American Exchan e Bank ? ä 5 

A. Because I was getting very large margins, as | thought, 
— the Cincinnati people, and it was to be put in the Fidelity 

Q. You asked the American Exchange Bank; what explana- 
tion did you make to them about it! 

A. I explained to them ; I did n’t know but what these people 
were afraid to put large sums of money in our hands, and tried 
to get it in some way, so it would be guaranteed; but they said 
it was —— 

Q. Who said it was impracticable ? 

A. Mr. Dewey. 

Q. How early was that in the history of these transactions! 

A. Well, I can’t tell. I could not tell. I think I have some- 
thing that would refer to it, but I can not. I think it was in 
May; might have been in April. 


“Mr. Dewey testified as follows (Rec. 269, 270): 


Q. What was the condition of their (Kershaw & Co.’s) account, 
- 4 from the time it opened up to, say, the latter part of March, 
1887; I don’t mean to ask for the exact figures, but as to whether 
the volume of business was increasing ? 

A. Yes, it increased from the time of their opening, especially 
beginning to increase in the months of February and Marc 

Q. Did this increase in the volume of their business lead you, 
as an executive officer of the bank, to make any inquiries of them; 
and if so, what? 

A. Yes, sir; I did have occasion to make inquiries concern- 
ing the increase in the volume of their business, and found that 
they were receiving large orders for the purchase of wheat from 
one Hoyts in Cincinnati, said by them to be a broker. 

Q. Did you make any inquiry at all of them beyond that as to 
who the — — were behind the broker, Mr. Hoyt! 

A. I did; I endeavored to ascertain through Kershaw & Co. 
who the principals were backing Mr. Hoyt. 

Q. Do you mean by inquiries of Kershaw, & Co.? 


ee ae 


1 


— $9 — 


A. I endeavored to ascertain from Kershaw & Co., by inquiry 
of them, who were the backers of Mr. Hoyt and behind them. 

Q.. What did you learn from them? 

A. They were unable to give me the names of the principals, 
but said to me that Mr. Hoyt’s means were small, but that they 
considered him s man of honor and integrity, and he assured 
them — this is, in substance, the conversation — he assured them 
that the parties behind him were very strong and abundantly 
able to protect their trades. 


Page 270: 


Q. Will you state the object of your visit (to Cincinnati in 
March), and what you did there? 

A. We were told by Kershaw & Co. that the volume of the 
Cincinnati exchange would increase to quite an extent — in fact, 
it was increasing — and the deposits were being made for the 
account of Kershaw & Co. in the Fidelity National Bank, against 
which they desired to draw drafts for credit here, and I consid- 
ered it would be a wise thing for me to go to Cincinnati and make 
investigations there to obtain the names or the strength of the 

rincipals, if I could, and also to have a conference with the 
idelity National Bank as our correspondents. 


“This testimony of the vice-president is notable, not only as 
identifying what the deal was that was referred to in its letter of 
March 22d, and what the character of it, as it was then contem- 
plated it would be, as communicated to him, but as recognising 
the very obvious fact that the bank had its own means of infor- 
mation necessarily in the accounts of Kershaw & Co. and of Irwin, 
Green. & Co., kept in their bank. In cross-examination upon 
this subject Mr. Dewey testified as follows (Rec. 272, 278) : 


Q. How long before you.went to Cincinnati was it that Ker- 
shaw & Co. told you that the volume of exchange coming fro 
Cincinnati would increase ? ree 

A. I think it was in the early part of the month. 

Q. To what extent did he tell you it was likely to increase? 

A. I don’t think any definite figures were given. 

Q, You were A — * —— in the account — they 
were carrying in the „I judge, from your going to Cincinnati 
at that time in regard to it? 
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. Your interest in that account continued, I suppose, up to 
the 15th of June? 

A. I had a banker’s interest only in the account; it was one 
of those accounts that we would have to look after carefull „the 
means not being large, and keep ourselves protected with col- 
laterals so as ro. whatever business we did with them was on 
the safe side. 

Q. And the character of the account in reference to the 
increase of the magnitude of it in May and June was, in view of 
your interest in the matter at that date, likely to increase, was it 
not? . 
A. I could not tell what the probabilities were. 

Q. I mean it was likely to increase your interest in it, the 
character of the account, it was likely to increase your interest, 
and your attention to it, and observation of it, as an officer of the 
bank ? 

A. Yes, sir. 


„Now, in addition to the general notoriety testified to by a 
number of witnesses of the character of the transactions that 
were being prosecuted by Wilshire and Hoyt, known as the Cin- 
cinnati parties, both on the Board of Trade and in the newspapers 
in Chicago, and in connection with this information to Mr. 
Dewey of what was contemplated in May, when we look at the 
bank account of Kershaw & Co. with the American Exchange 
Bank (see Rec. 255), is there any one so credulous as to make it 
worth while to argue to them that the appellee bank did not know 
what the character of the deal was when they telegraphed about 
it on the 14th of June to the Fidelity National Bank? Let it be 
remembered that Mr. Irwin was the president of the appellee 
bank, and the senior member of the firm of Irwin, Green & Co., 
and that Mr. Hamilton Dewar was the brother of the cashier of 
the American Exchange Bank, and the junior member of the 
firm of Kershaw & Co.; and that Mr. Charles B. Eggleston was 
the largest stockholder in the American Exchange Bank, present 
in the bank, in communication with its officers, nearly every day 
during the progress of this deal, and having himself advanced 
$8,000,000 upon the wheat that was being carried by the firm 
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of Kershaw & Co., of which firm he was a silent partner. And 
however difficult it may be for a man on the Board of Trade 
to telltwhen the market is being manipulated ‘ for the purposes 
of a corner,’ we really don’t think that it was very difficult, 
or that this court will be persuaded that it was very difficult, 
for the appellee bank to have known what they were talking 
about, what kind of a deal it was that was in progress when 
they stopped paying Kershaw & Co.’s checks on the 14th of June, 
and telegraphed the Fidelity Bank that $600,000 on the morning 
of the 15th would be sufficient to save it. But when C. J. Ker- 
shaw, and Hoyt, and Wilshire, and Hamilton Dewar, and Mr. 
Dewar, the cashier, and Mr. Swift, the learned counsel for the 
bank, assembled in the bank’s office, an hour before the bank 
opened on the morning of the 15th of June, and Mr. Wilshire 
produced the paper representing $600,000, which was then 
divided between Kershaw & Co. and Irwin, Green & Co.—Mr. 
Irwin appearing in the character of the president of the bank 
down to the time in the interview when $200,000 of this paper 
was delivered to him as the senior member of the firm of Irwin, 
Green & Co., upon which they purchased between 900,000 and 
1,000,000 bushels of wheat on that day, in the performance of 
their part of the effort which was to be made to save the deal— 
when this distribution of the money was made, and when Mr. 
Dewar, the cashier, had, in the solemn manner described by him, 
investigated the solvency of the Fidelity Bank, the only matter 
occurring to him that he made any inquiry of Wilshire about, is 
it seriously contended by our learned adversaries that the appellee 
bank had no knowledge that there was any unlawful attempt being 
made to corner the wheat market in Chicago, or that this money 
would be used for that purpose ? : 

“ Assuming that we are making this argument with and to 
rational men, having general knowledge of how transactions and 
business involving millions of dollars, and the solvency, not only 
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of banking institutions, but also of entire classes in the commu- 
nity, are conducted, we did not suppose that such an argument 
would be very seriously pressed upon the court. Mr. Dewey and 
Mr. Dewar were not called upon by the appellee’s counsel to 
ewear directly that they had no knowledge that an attempt was 
being made to corner the market for wheat in Chicago, and they 
do not so testify. If they had done so, it would have destroyed 
their credibility as witnesses in this case. 

“ Assuming that when the means of knowledge have been so 
completely and thoroughly brought home to the officers of the 
appellee bank, as has been done by the evidence in this case, 
that it is equivalent to the proof of actual knowledge—and, 
indeed, it is the only proof of knowledge that such a case admits 
of—it seems to us that there is not room even to argue to a. jury 
for ‘a reasonable doubt,’ if this were a suit in which the rule of 
evidence in a criminal case prevailed.” 


IV. 


Another ground on which the appellant is claimed to be liable 
in this case arises from the doctrine of estoppel. 

It is claimed that by reason of the correspondence of June 14, 
1887, and the execution of this paper, the Fidelity Bank is 
estopped from denying the truth of the statements made in the 
letter of advice. This claim is undoubtedly much stronger than 
the one first noticed. | 

The estoppel can only be based on three acts or representa- 
tions of the bank: 1. The telegrams of June 14th; 2. The exe- 
cution of the letter of advice; and 3. Representations made by 
Wilshire. | 

The telegrams of June 14th, whether considered as represents- 
tions or promises, were wholly outside the authority of officers of 
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a national bank, and were of themselves calculated to excite the 
suspicion of disinterested bankers. They on their face pur- 
ported to negotiate in regard to a deal in wheat — to state what 
Wilshire would do provided his deals in Chicago were protected. 
They not merely state what Wilshire had said he would do — 
although even this would have appeared better in telegrams from 
Wilshire himself to his Chicago correspondents; it states posi- 
tively that Wilshire will be there with the money. Such tele- 
grams can certainly of themselves establish no liability against 
the Fidelity Bank. If they contain any promise on the part 
of the bank, such promise is wholly illegal and void. They can 
only be regarded as important in their bearing on the subse- 
quent events. 

The effect of the execution of the paper itself has already been 
fully considered. 

Then consider the circumstances occurring at Chicago on 
the 15th of June, 1887. 

Wilshire appeared alone at the Exchange Bank. He brought 
no letter or presented none from the Fidelity Bank. He was not 
the agent of the Fidelity Bank, and therefore no statements made 
by bim can bind the Fidelity. Nor, did he come with the 
credentials stated in the telegraphic correspondence. The Ex- 
change Bank had telegraphed that if he was there with six hun- 
dred thousand dollars in currency, it would save the deal. He 
brought no currency. He brought nothing except what purported 
or was claimed to be obligations of the Fidelity Bank. On the 
18th the Exchange wrote a letter to the Fidelity inclosing a 
a draft for $200,000 of C. J. Kershaw & Co. on it. This letter 
was not sent. On the 14th telegrams were sent about the pay- 
ment of another on the Fidelity of $90,000, and an answer finally 
received that it was paid. These transactions, I think, were cal- 
culated to excite:suspicion iu the mind of s prudent man as to 
the position of the Fidelity Bank. And it did excite suspicion ; 
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for on the morning of the 15th the question was put to Wilshire 
direct as to whether the Fidelity was solvent. Was there any thing 
to excite these suspicions except its connection with Wilshire, 
Eckert & Co. and C. J. Kershaw & Co. in this wheat deal! 

Another circumstance is, I think, important. On the evening 
of June 14th the account of C. J. Kershaw & Co. in the Exchange 
Bank was overdrawn $245,477.01, and they owed the bank a fur- 
ther sum of $280,000. Against this it held about 700,000 
bushels of wheat. During the 14th wheat had declined 17} per 
bushel in the Chicago market. The value of the collateral barely 
eovered this indebtedness of $525,477.01,,and the day had closed 
with a panic on the Board of Trade. Its security had shrunk 
over one hundred thousand dollars during the day, and unless the 
panic was stopped the next day might show a similar result. It 
was therefore a matter of self-interest to the bank to obtain. 
$400,000 additional security from C. J. Kershaw & Co.; and this 
may well explain the fact that it received paper instead of the 
promised currency, and trusted to the statements of Wilshire in 
the matter. 


But suppose our opponents are right, and that the Fidelity 
Bank is estopped from asserting the truth in regard to this letter 
of advice; it remains to consider how far this estoppel extends— 
whether to the entire amount stated in the letter or only to a part 
of it. | 

In the three cases of the appellee against the appellant—two 
of which only were appealed to this court—the latter has been 
required to allow claims to the amount of $400,000; and yet on 
page 259 of the Record it is admitted by the cashier of the appellee 
that the entire indebtedness of C. J. Kershaw & Co. to the bank, 
after charging back these three sums, is only about $825,000; so 
that, if these claims are nere ee it will have 8 surplus 
of about $75,000. : | 
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This is not all. The evidence, I think, clearly establishes the 
claim that not over one hundred and seventy-five thousand dollars 
was ever advanced by the appellee on the faith of this paper. 

The balance of its claim is one which would have existed had 
this letter of advice never been given. 

Can then, under any circumstances, the American Exchange 
National Bank sustain a claim against the Fidelity National 
Bank on this letter of advice for a larger sum than it was induced 
by it to advance! 

The letter was, in its inception, execution, and delivery, s 
fraud on the Fidelity National Bank, for which it had not received 
a dollar. The Exchange Bank claims to have received it in good 
faith without knowledge of this fraud; but if I am right in my 
claim, it never advanced a dollar on this letter of advice. The 
two drafts of $100,000 will fully cover its entire loss by reason 
of fraud of the officers of the bank. To go further, and to say 
that, notwithstanding this fraud, the court will still protect the 
bank, not as to bona fide advances made by it on the faith of the 
paper, but to enable it to collect a loss sustained from Kershaw 
& Co. on transactions with which this letter had no connection, 
or through it to enable Kershaw & Co. to receive a benefit which 
they could not by a direct suit, is to violate every principle upon 
which the doctrine of estoppel is based. 

The object of estoppel is to make the aggrieved party whole, 
not to enable it to make a profit through the deceit practiced. 
In the present case it is claimed that the Exchange Bank took 
the letter of advice, and credited the amount to C. J. Kershaw 
& Co., and paid the checks of the latter in the honest belief that 
Wilshire, Eckert & Co. had deposited this amount of money in 
the Fidelity Bank to the credit of C. J. Kershaw & Co. When 
Wilshire handed this letter to the bank, had the latter, though 
receiving it, refused to advance to Kershaw & Co. any money on 
the faith of it, or had C. J. Kershaw & Co. never drawn any 
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checks against it, I think it is perfectly clear that no claim 
under such circumstances coald have been sustained by.the Ex- 
change Bank against the Fidelity Bank upon it. a 

This letter was not given to pay past indebtedness of Wilshire, | 
Eckert & Co. to Kershaw & Co., or of Kershaw & Co. to the 
appellee, and this was perfectly understood by the latter when it | 
received it. The whole correspondence of June 14th, and the } 
testimony of the witnesses as to what occurred at the appellee’s 
bank on the 15th, show that the paper then given was for the 
purpose of protecting “the deal,” and it can not on the doctrine 
of estoppel be appropriated to a wholly different purpose. 

. Bigelow (page 481) states that the origin of this doctrine is 
“to be found in the doctrine of equity, that if a representation 
be made to another, who deals upon the faith of it, the former 
shall make the representation good if he knew it to be false. al 
And on page 437, one of the essential elements to sustain an 
estoppel is that “the other party must have been induced to act 
upon it.” ) 

The aggrieved party must have acted in the honest belief that 
the representation was true, and in such a case the other party 
must make that representation good; in other words, and to com- 
bine the two ideas, the party making the representation must 
make it good so far as it has in good faith been acted upon. 

Such is equity, and to carry it further is to pervert the entire 
meaning of the doctrine. 

The Court of Appeals of New York, in Merrill v. Tyler (Sel- 
den’s Notes No. 2, page 47), holds: | : : — 


A person is estopped only so far as his words or conduet 
have influenced another party. T.’s name was forged to a note, 
and M., after having advanced money on it, inquired of T. con- 
cerning it, and T. so spoke as to induce M. to advance more. 
— that the forgery was a defense to T. only as far as to first 

vance. , Jaded 
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This doctrine is very clearly stated by Chief Justice Beasley 
in Campbell v. Nichols et al., 38 New Jersey Law (4 Vroom) 82. 
The syllabus is: 


But such evidence is competent to prevent a recovery of any 
amount beyond the sum which has been lost, by reason of the 
false representation which occasioned the plaintiff’s damage. 

“The doctrine of estoppel in pais should not be applied, ex- 
cept to the extent of preventing the party who has been misled 
from being defeated in a recovery of indemnification.” 


And the court (on page 88) says: 


“The rule of estoppel in pais is intended for the protection of 
an innocent , but its effect should not reach. beyond the 
nec limit of such protection. This, as well as other similar 
rules of law, must be kept within reasonable bounds, or else, in 
its turn, it will become an instrument of inconvenience and wrong. 
If the drawer of a note should through mistake admit its validity 
to a person who to the knowledge of such drawer was about to 
—— it, after such purchase for full value, it is clear he could 
not aver his mistake, and set up the invalidity of the note as 
a defense. 

“In such a case it is right that he should bear the loss whose 
carelessness occasioned it. But suppose the purchaser only gave 
part value for the note, upon what principle should he be allowed 
to recover more than the money thus paid of the drawer who, 
although he inadvertantly admitted his liability, in point of fact 
owes nothing on the paper. The true measure is that the 
acting on the faith of a representation should be indemnified 
from loss by the application of the doctrine of the estoppel in 
pais; and these limits, as I think, take in the whole field of the 
doctrine. The rule is designed to protect against fraud, either 
in fact or in law; but the remedy does not extend beyond the in- 
jury. Neither good policy nor honest dealing requires that one 
who has made an admission which has influenced the conduct of 
another should be estopped 4 such admission from showing the 
truth of the case, except to the extent of permitting the person 
misled from recovering indemnification.” 


The same principle has been decided by this court in Dresser 


v. Missouri § Iowa Railway Construction Company (98 U. S. 92). 
The syllabus is: 
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“A bona fide holder of negotiable paper, purchased before its 
maturity upon an unexecuted contract, on which part payment 
only has been made, when he received notice of fraud, and a pro- 
hibition to pay is protected only to the emount paid before the 
receipt of such notice.” 


In this case the charge of the court below, which was approved 
by this court, was as follows: 


“That if the fact of fraud be established, and the jury find 
from the evidence that the plaintiff paid $500 upon the notes 
without notice of the fraud, and that after receiving notice of the 
fraud the plaintiff paid the balance due upon the notes, he is 
protected only pro tanto — that is, to the amount paid before he 
received notice.” | 


And the case is especially applicable to the present one, as 
this court on page 97 cites with approval Williams v. Smith 
(2 Hill, 801), using the following language, which seems decisive 
of the present issue : 


The cases are numerous that where a bona fide holder takes 
a note misappropriated, fraudulently obtained, or without con- 
sideration as collateral security, he holds for the amount obtained 
upon it, and for that amount only.” 


The letter of advice was obtained fraudulently and without 
consideration from the Fidelity Bank. The appellee bank did 
not pay the amount named in it at the time of receiving it, but 
it gave credit to Kershaw & Co., and paid their checks against it. 
As already shown, it received it with full knowledge that it was 
not intended to pay past indebtedness either of Wilshire to Ker- 
shaw cr of Kershaw to the bank, but to protect the wheat deal; 
and therefore only such advances as in good faith the bank made 
to Kershaw on the faith of the letter can be protected. 

It is argued by counsel for appellee that as the appellee ac- 
cepted this letter of advice, and on the strength of it entered 
into the relation of debtor and creditor with Kershaw & Co. for 


the full amount thereof, the appellee at once became entitled to 
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recover from the Fidelity Bank the full of amount of the $200,000 
mentioned in the credit. 

There is no evidence that Wilshire owed Kershaw & Co. the 
amount of this letter. It is clear that if there was any such 
indebtedness, this letter was not intended to pay it. It is also 
clear that if Kershaw & Co. have a valid claim in this letter, they 
can recover it in an independant action in their own name. It 
is admitted that appellee has charged the amount of the letter 
back to Kershaw & Co. There is not a particle of evidence that 
any claim of liability has been made against appellee by Kershaw 
& Co. or any one else on account of this letter, except the suit 
for $10,000 hereafter considered. If there is any such liability, 


it should be set up in the case; if not, justice does not require 


that more money should be paid to appellee than it has advanced 
to Kershaw & Co., if they could not legally establish a claim. 

The argument is wholly imaginative, and can not prevail 
against the clear defense which the Fidelity Bank has to this 
claim. 

The counsel for appellee cites the case of Platt, Receiver v. 
Beebe (57 N. T. 389), stating that the case is peculiarly appli- 
cable because of the similarity of the principal facts to the facts 
in the cases at bar.” 

The note in that case was made by the defendant Beebe to the 
order of one Crawford, and delivered to him to be discounted, 
and the proceeds given to Beebe. Crawford took it to the bank 
and indorsed it, and asked to have it discounted and the proceeds 
placed to his own credit. 

The bank took the note and advanced $1,800 upon it. The 
note not being paid, suit was brought against Beebe upon it. 

The court held that the bank was the owner of the note—a 
holder for value; but only gave judgment against Beebe for the 
amount actually advanced on it to Crawford—which is exactly 
what I claim should be done in the present case. 
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Kershaw, these checks are written down by him in ink in the 
same list with the notes held by the bank and the large check 
just considered. They were all claims which the bank at that 
time considered itself bound to protect. The bank held grain as 
collateral to the indebtedness of Kershaw & Co. to the bank 
incurred before the 15th. Upon this grain there were charges 
for storage, and on the 13th Kershaw & Co. gave checks on 
appellee to pay them. It is true the checks were not paid until 
the 15th; but had they not been paid, the amounts would have 
been deducted from the grain when sold. The appellee op pay- 
ing the checks only relieves its own security from liens upon it 
prior to its own. Certainly it could not have been in the faith 
of the letter of credit that such checks were paid. 

There are three other checks on the list given by Kershaw 
& Co. to the Chicago & Pacific Elevator Co., which were doubt- . 
less of the same character, amounting to $27,692.98. Whether 
so or not, they were given prior to the 15th. And there are also 
other checks given to different parties prior to that date. These 
checks were not paid until the 15th. 

I claim that the appellee had no right to pay on the faith of 
this letter of credit checks given prior to the 15th. 

The Fidelity Bank can not be estopped by the mere presenta- 
tion of the letter of credit. Had that letter of credit been stolen 
from the Fidelity Bank, it not being in negotiable form, the 
holder could have acquired no rights by virtue of it. The Fidelity 
Bank, if liable at all on this paper, is liable because of its 
previous correspondence with appellee. It had notified the latter 
that Wilshire would go to Chicago with the sum of $600,000, and 
when he appeared with that sum in the paper described in the evi- 
dence in this case the appellee may possibly claim that the Fidelity 
can not be permitted to deny that such paper was the $600,000 
described in its telegram. But the purpose of taking that sum 
was as much the subject of that correspondence as the amouut of 
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money. The object was to protect “the wheat deal,” and no 
other. The appellee knew it. Its own answer shows this. It 
was itself interested in protecting that deal. Its correspondence 
shows that it had the same disposition as the Fidelity Bank, and 
the testimony shows that it had the same interest. 

It may not be irrelevant at this point to consider the question 

of its interest in this deal, for it has an important bearing not 
only on this question as to how far it can use the letter of advice 
of the Fidelity Bank, but as to the bona fides in receiving the 
letter. , 
It is true that the officers of the bank all testify that at the close 
of business on the 14th the bank held ample collateral for all the 
indebtedness of Kershaw & Co. to it. Was such the fact? Ex- 
hibit 100 shows that, including the storage checks of $28,494. 54, 
which, aa we have seen, it was bound to protect, Kershaw & Co. 
owed. the bank after deducting their credit balance $561,000, and 
that the collateral only amounted to $489,000, counting wheat at 
seventy cents. There was therefore on that day a deficiency of 
$72,000 in the collateral held by the bank. And although there 
is no evidence that the price of wheat fell below seventy-one cents 
during the panic, when sold the collateral only realized $449,194. 
On the collateral as sold there was a deficiency in amount of 
$112,000. The bank therefore, as its officers looked over the 
ground that morning, must have felt that it had a large interest 
in supporting the market. And this interest is to be considered, 
and it has great force, both on the question of the good faith of 
appellee in accepting this paper, but also as to compelling it to 
use it only for the purpose for which it was intended. 

It was not sent to pay the past indebtedness of Kershaw & 
Co. to the bank or to any other person, or to pay indebtedness of 
Wilshire to Kershaw, but to protect the market in future opera- 
tions. The past was gone; it was the future to which each party 
on that morning eagerly looked. 
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I hold therefore that the appellee, if entitled to retain this 
paper, can only do so as to advances made by it, on the faith 
of it, to Kershaw & Co. on checks given after the paper was 
received. 

Deducting these several sums from the amounts charged on 
the 15th, and it leaves $175,271.49 of checks dated on the 15th 
paid by appellee. Deducting only the storage checks, which 
it was bound to protect, and the check paid on the 13th, and it 
leaves only $211,536.24 that can be claimed to be paid on the 
faith of this letter of advice. 

And it seems to me that this is the largest sum which, under any 
circumstances, appellee can claim as against the paper handed to 
it by Wilshire on the 15th of June. This is all that the bank has 
paid out in money by reason of receiving the letter of advice and 
two drafts of $100,000 each. One hundred thousand dollars of 
this has been allowed in the case not appealed from ; the bal- 
ance must be settled in the two cases in this court. 

The counsel for appellee also claims that as the letter of 
advice was not indorsed by Kershaw & Co., they had no right to 
charge it back, but that they are entitled to hold the bank for the 
full amount. And yet the cashier of appellee (page 259) testi- 
fies that it was charged back to Kershaw & Co. on the books of 
the bank, and he states the balance of the indebtedness after it 
and the two drafts were charged back. 

Mr. Orr testifies that upon another check of about $10,000, 
which was refused payment by the bank, suit has been brought 
and a judgment secured. 

It is, however, claimed in addition that the bank suffered fur- 
ther in the depreciation of the collateral held by it for advances 
to Kershaw & Co., including the check for $256,818.18 just 
described. It claims that it had stopped in the evening of the 
14th paying Kershaw & Co.’s checks, and was entitled to sell out 
the securities held by the bank, but was induced by the acts of 


— 30 — ° 


the bank to give further time, by which it lost in the further 
depreciation of wheat. 

To this we answer: 

First—The Fidelity Bank had no power to agree, either 
directly or indirectly, to protect another bank from the danger of 
such loss. It had no power to protect the deal, and the Exchange 
pretends that it had no intimation that the Fidelity was interested 
in the deal. The only purpose that could be claimed for the 
letter was to furnish a fund from which Kershaw & Co.’s checks 
could be paid. 

But, second—There is no evidence that the Exchange Bank 
sustained any loss whatever by reason of the letter in controversy 
in the respect now under consideration. It can not be claimed 
that the telegrams of June 14th from the Fidelity Bank gave the 
Exchange Bank any claim against it for delaying to sell out the 
securities of Kershaw & Co. Those telegrams were mere state- 
ments of what Wilshire expected to do, and which he undertook 
todo. They do not bind the bank to make good those statements. 
Had Wilshire not gone or not taken with him $600,000, there 
would clearly be no legal claim on the Fidelity Bank on that 
account. The delivery of the letter to the bank at ten o’clock on 
the 15th is the first act that imposes any liability on the Fidelity 
Bank. It does not appear in evidence that at that time the 
Exchange Bank had determined to sell out the securities held by 
it, nor that the delay of three quarters of an hour occasioned 
any loss to the bank. This delay is the only one for which the 
Fidelity Bank can be held liable. The payment of Kershaw & 
Co.’s checks stopped action on the part of appellee only so long 
as they continued to be paid. The condition of things which 
existed at the time of this stoppage was exactly the same as 
would have existed at the opening of the Board of Trade had no 
arrangement been made. No loss therefore in consequence of 
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the paper being taken by the Exchange Bank occurred to it more 
than the amount of the checks actually received. 

Third—Admitting a liability on the part of the Fidelity 
Bank for loss occasioned by delay in closing out the collaterals 
held by appellee, it can not be held for a longer delay that the 
acts occasioned it. The evidence shows that at the close of busi- 
ness on the 15th wheat was 71, a fall of 3} cents per bushel since 
the previous evening. If appellee had determined on the evening 
of the 14th to close out this collateral, but was prevented by the 
securities sent it by the Fidelity, that reason did not operate 
beyond a quarter of eleven on the 15th. If not satisfied at that 
time with the securities held by it, it was at that time entitled to 
sell, and the Fidelity Bank is not liable for any damage sus- 
tained by delay in doing so. 

I do not suppose, however, that this court can determine the 
exact amount which appellee should recover on the claim which I 
have been arguing. It is sufficient to show that it did not advance 
the full amount of the paper transferred to it, and that it is not 
entitled to recover more than the sum so advanced. 

The cause should in such case be reversed, and remanded to 
the Circuit to ascertain the amount of the advances. 

The counsel for appellee argues that the letter of credit had 
no limitation placed upon it by the Fidelity nor Kershaw & Co., 
and that the appellee had therefore the right to apply it first to 
overdrafts, and that the Receiver can not now claim a different 
application for it. 

To this and all similiar arguments I answer that the whole 
transaction of $400,000—the letter of credit and two sight drafts 
of $100,000 each—was a fraud upon the Fidelity Bank. They were 
all obtained fraudulently and without consideration. They were 
obtained from the bank for the purpose of protecting the wheat 
deal, and this purpose was fully known to the appellee and 
the remittances solicited by it for that specific purpose. The 


re 


t 


a= 1 a= 


entire lot of paper was transferred to the appellee in the execu: 
tion of this purpose. To permit it to be applied to any other 
purpese would violate the whole spirit of the agreement between 
the parties. They can only be applied to advances made by 
appellee to Kershaw & Co. upon the faith of these drafts and 
letters after receiving them. | 

We must then ascertain the entire amount of advances so 
made. The one draft has been allowed, reducing the amount of 
advance by one hundred thousand dollars. If the judgment in 
1,110 in this court should be affirmed, it would reduce the sum 
that much more, and only the balance, if any, can be allowed in 
this case. Should that judgment be reversed, it would to that 
extent affect the balance due upon the letter. 

But our claim is that the entire amount of $400,000 is affected 
by the fraud, and if the liability thereon is sustained, it can only 
be to the amount of advances made on the faith of it. The 
court will protect the bank in the matter so that no more than 
the actual advances made shall be recovered by appelicc. 


VI. 


One question still remains to consider. The court gave judgment 
in this case against the appellant, ordering him to allow appellee’s 
claim for $200,000, and as the Comptroller of the Currency had 
on the 31st day of October, 1887, declared a dividend of twenty- 
five per cent on the claims against the Fidelity Bank at that time 
allowed, the court further ordered appellant to pay interest on 
twenty-five per cent of the appellee’s claim from the date of each 


dividend. 


In this I claim there is error. 
The funds of the trust represented by the appellee are in the 
treasury of the United States. The appellant has no power to 
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pay them out or to control them in any way. They are under 
the exclusive control of the Comptroller of the Treasury. The 
Government pays no interest on this fund, and the creditors 
derive no benefit from its remaining in the treasury. 

I believe that it has been the invariable rule in the division of 
national bank assets to allow simply dividends on the amount of 
the claim, no matter when presented or allowed. Should the 
assets be sufficient to pay all the creditors in full, interest will be 
paid; but when the assets are insufficient to pay, the court will 
not take what belongs to one creditor to pay as interest to 


another. | 
In White v. Knox, Comptroller (111 U. S. 784), the court held: 


“A creditor of an insolvent national bank, who establishes 
his debt by suit and judgment after refusal by the Comptroller 
of the Currency to allow it, is entitled to share in dividends upon 
the debt and interest so established as of the day of the failure 
of the bank; and not upon the basis of the falgnent if it in- 
cludes interest subsequent to that date. : 


The court further says, on page 786: 


„The Comptroller decided that the payment to White should 
be on the basis of the amount due him on his adjudicated claims 
as of the date of the failure of the bank, because the dividends 
to the other creditors had been calculated in that way, and all he 
was entitled to was to share in the proceeds of the assets equal 
to what had been distributed to others during the pendency of 
the litigation. In this we think the Comptroller was right.“ 


Again, on page 787: 


“The judgment established the claim as a claim against the 
bank at the-time of the insolvency, and the amount due when the 
judgment was rendered. Thus the claim was adjudicated, and 
the amount due at the date of the judgment ascertained; but for 
the Comptroller to pay the relator on the amount due him at that 
time, and the other creditors on the amount due them eight yeurs 
before, when the insolvency occurred, would certainly not be 
— ratable dividends from the assets on all claims against the 
bank.“ „ en Sr 470 
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It is true the court in its decision says that the case before 
it is not one to recover interest on the dividends declared 
from the dates of declaring them; but this does not convey any 
intimation that if the case had been the one supposed, the 
decision would have been different; the court could easily, if dis- 
posed, have ruled so as to give the claimant that interest if he 
was entitled to it. 

There is not a particle of difference in practical result between 
paying a dividend on the amount of the claim and interest added, 
and paying dividend on the original claim and adding interest on 
it. Every argument used by the court in the case quoted applies 
to the present one. . 

In Bank of Bethel v. Pahquioque Bank (14 Wallace, 402) the 
court says: 


„But the judgment when recovered will not give the creditor 
any lien on the property of the delinquent association, nor secure 
to the judgment creditor any preference over other creditors 
whose claims are proven before the Receiver. All alike must 
await the action of the Comptroller of the Currency, and be 
content with a ~ distribution of the proceeds of the assets 
collected by the eiver and liquidated by the Comptroller, 
according to the act of Congress in such case made and pro- 
vided.” 


In The Chemical National Bank v. Bailey et al. (12 Blatch. 
480) the court says: 


“An action of assumpsit by the holder of a claim against the 
bank to recover such interest will not lie against the Receiver 
of the bank or against the Comptroller of the Currency, but will 
lie against the bank.“ And, The Receiver has no control over 
the assets except to pay these proceeds to the Treasurer of the 
United States, and would not ‘therefore be liable to the plaintiff 
in any form of action.” 


The Receiver can not under the law pay this claim. It is paid 
by the Comptroller of the Currency. The present action only 
adjudicates upon the claim—whether it is a valid one against the 
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bank or not; and if valid, the amount of it. When adjudicated 
and found to be valid, the Receiver reports it to the Comptroller 
for payment, and the dividend is then paid upon the amount due 
at the failure of the bank. No penalty should be imposed upon 
other creditors because the Receiver deemed it his duty to reject 
the claim sued on in the present case until it was established as 
valid in a proper court. He has only done his duty in the 
premises. The Fidelity Bank, represented by the Receiver, had 
received no deposit as stated in this paper. It was one of the 
means used by the officers of the bank to appropriate its funds to 
their private use, and he would have been derelict to his trust if 
he had pursued any other course. : 
This is not a case calling for harsher treatment than is adopt- 
ed in the ordinary distribution of the assets of an insolvent 
national bank. 


For the reasons stated I ask this court to reverse the judg- 
ment of the Circuit Court, and to remand the case for further 
proceedings. 

JOHN W. HERRON, 
Solicitor for Appellant. 


—-IN THE — 


Supreme Court of the United States. 


DAVID ARMSTRONG, RecgIver oF THE 
Fir NationaL Bank, . 41 — 


VERSUS 


AMERICAN EXCHANGE NATIONAL 5 
BANK OF CHICAGO, 9 


BRIEF FOR APPELLANT. 


The suit below was brought by the appellee to compel the 
appellant to allow, as a valid claim against the trust represented 
by him, the amount claimed to be due on a bill of exchange for 
$100,000. This bill of exchange was drawn by B. E. Hopkins, 
as assistant cashier of the Fidelity National Bank of Cincinnati, 
on the Chemical National Bank of New York in favor of the 
appellee. It was dated Cincinnati, June 14, 1887, and payable at 
sight. : 

The answer denies that the appellee was the owner of said bill 
of exchange; alleges that it came into its possession without any 
consideration for the same paid by it to the Fidelity National 
Bank ; and that the Fidelity National Bank did not at any time 
receive any consideration whatever for the draft. 

The testimony discloses the following facts: The Fidelity 
National Bank of Cincinnati was organized under the Nationa] 


—_— — 


Banking Act, with a capital of $1,000,000. E. L. Harper was 
vice-president and the actual manager of the bank; Hopkins vas 
the assistant cashier. Harper entered into a large speculation 
in wheat in Chicago, employing as brokers J. W. Wilshire & Co., 
of Cincinnati. They employed C. J. Kershaw & Co. as their 
Chicago correspondents. Harper remitted to Chicago large sums 
of money to be used in this speculation, and in so doing appro- 
priated to his own use the funds of the Fidelity Bank. These 
remittances were mainly made to the appellee for the account 
of C. J. Kershaw & Co. 

On the 14th of June, 1887, this speculation had reached a 
critical point, and more money was demanded in order to sustain 


it. On that day the appellee telegraphed to the Fidelity Bank 


asking if $200,000 had been deposited to the credit of Kershaw 
& Co. The answer to this was that it had not been made. On 
the same day the Fidelity telegraphed to the appellee as follows : 


„Joseph Wilshire will be at your bank to-morrow mornin 
with six hundred thousand dollars to make his trade wi 
Kershaw and others good if they are protected until he arrives.” 


The appellee replied to this on the same day : 


“If Wilshire is here to-morrow morning with six hundred 
thousand dollars currency, the deal will be safe. Answer quick.” 


The Fidelity replied : 
“ Wilshire will be there on the morning train.“ 


Wilshire did go to Chicago that night and took with him— 

1. A draft of the Fidelity on the Chemical National Bank of 
New York for $100,000, payable to the order of C. J. Kershaw 
& Co. 

2. The draft sued on in this case. 

3. The paper sued on and now in this court incase No., 
purporting to certify that Wilshire, Eckert & Co. had deposited 
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in the Fidelity to the credit of the appellee $200,000 for the use 
of C. J. Kershaw & Co. 

4. Two drafts of $100,000 each on the Chemical National 
Bank, one payable to the order of Wilshire, Eckert & Co., and 
the other to the order of J. W. Wilshire, making in all $600,000. 

Wilshire arrived in Chicago the next morning, and met at thé 
bank of the appellee Kershaw and certain officers of the bank. 
After some conversation and negotiation he delivered, either to 
Kershaw or to the cashier of the bank, the letter of credit for 
$200,000 and the two drafts which I have described as Nos. 1 and 2. 
The cashier handed them to the assistant cashier, who called 
his attention to the fact that the draft in controversy in this case 
was payable direct to the order of the bank, and they then con- 
sidered it advisable to telegraph to the Fidelity in regard to it; 
and the cashier thereupon told Mr. Kershaw that they would 
await advices from the Fidelity in reference to that draft. 

The testimony of the bank officers in reference to the receipt 
of this draft appears in the testimony of Mr. Orr on page 
of the Record, and Mr. Dewar on page 

The deposit ticket made for Kershaw & Co., after noting this 
draft, has this condition entered upon it by the cashier of the 
bank: 

“Credited subject to advice from the Fidelity National Bank. 
We have wired for advice. 

The telegram from the appellee referred to in this entry was 


as follows: 
“Your draft on New York number sixteen four twelve delivered 
us this morning is made payable to our order. Why was this 


done and is the amount charged against us or is it intended for 
use of W. as hé may direct. ‘Answer quick.” 


To this the Fidelity replied on the same day as follows: 


„We want number sixteen four twelve to apply on your account. 
Have wired parties.” 


* 
And on the same day it wrote as follows: 


“We charge your account $100,000 New York exchange to 
your order sent you to-day.” 


No money whatever was paid to the ys National Bank 
for this $600,000 of paper. . 

The draft in controversy in this case was on June 15th charged 
on the books of the Fidelity Bank to the appellee; on June 16th 
an entry was made crediting to appellee $200,000, and charging 
that amount to Wilshire, Eckert & Co. No entries whatever were 
made on the books of the bank as to the other $800,000. 

The court below gave a judgment in favor of the appellee, 


requiring the appellant to allow the amount of this draft, and 


ordering him to pay interest on the twenty-five per cent divi- 
dend which had previously been declared from the date of such 
dividend. 

I claim that this judgment was erroneous. 


I. 


In the first place I claim that the court erred in giving a 
judgment for interest on the amount of dividend previously 
declared. 

This is directly decided in White v. Knox, Comptroller, 111 
U. S. 784. 

In that case it was held that the receiver of an insolvent 
national bank was liable to pay a dividend only upon the sum due 
at the date of the failure of the bank, and not upon the amount 
of the judgment in the case; and every argument that can be 
advanced in this case in favor of interest is answered in the 
decision of that case. And I believe it has been the invariable 
rule in the division of national bank assets to allow simply divi- 
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dends oi’ the amount of the claim, no matter when filed or 
allowed. Should the assets be sufficient to pay all the creditors, 
interest on all claims until paid would be allowed; but when the 
assets are insufficient to pay all, the court will not take what be- 
longs to one creditor to pay as interest to another. The money 
is in the treasury of the United States, and can not be paid out 
except on the check of the Comptroller of the Treasury after the 
claim is allowed. ee a 

There is nothing in the present case to make it an exception 
to the general rule. 


II. 


We next proceed to consider whether the bill of exchange in 
question on the evidence of this case is a valid claim against the 
funds in the hands of the appellant. 

The American Exchange and the Fidelity banks were the 
original parties named in the paper. There was no indorsement 
of it by the payee to a bona fide holder. 

Ordinarily it is admitted that a want of consideration can be 
shown in a suit between the original parties, and it is also admitted 
that in the present case the Fidelity received no consideration 
whatever, and that the defendant in error paid nothing to the 
Fidelity. 

But it is claimed that in the present case there was in fact a 
third party to the paper who was the owner of it, and who trans- 
ferred it to the appellee for a valuable consideration. Wilshire, 
it is claimed, went to Chicago as the owner of this draft and there 
transferred it to the appellee, and that want of consideration can 
not be shown. 

It will be noticed that there is no indorsement of this bill of 
exchange, and it is indorsement in a commercial sense which is 
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the usual form through which the bona fide holder of commercial 
paper is protected. The form of the draft expressed to the 
defendant the idea that it was a payment of money due to it by 
the Fidelity, and therefore to be charged to it. The defendant at 
once recognized this idea by its telegram to the Fidelity. This 
inference was made the stronger by the fact that at the same time 
the Exchange Bank was notified that the Fidelity had become its 
debtor in the sum of $200,000. 

No other conclusion could have been drawn by the defendant 
in error from the paper itself, except that it was a payment on 
account of that or some other indebtedness. 

To rebut this inference there must be something from the 
Fidelity itself to contradict it. Wilshire could not do it unless 
he was the agent of the Fidelity, authorized to represent it. This 
is not claimed—indeed is expressly repudiated by the counsel for 
the appellee. The Fidelity on application affirmed the character 
of the paper indicated by its form. Did it give a different char- 
acter to it by what preceded its execution ? 

In the discussion of this question I desire to adopt a large 
portion of the brief filed in the Circuit Court by E. W. Kittridge, 
who at that time represented the Receiver. Mr. Kittridge dis- 
cusses the whole question much more thoroughly than I could 
possibly do, and the limited time allowed me makes it necessary 
for me to adopt this course. 


„Coming, then, to the presentation by the counsel for appellee 
of their position in reference to this, as disclosed by their brief, 
we find it to be that the draft in question was delivered by the 
Fidelity Bank to Wilshire as a purchaser, for valid consideration, 
and by him, as a remitter, delivered to the payee for value, 
whereby the payee or appellee, it is urged, became entitled to the 
rights of a bona fide purchaser by indorsement, for value, before 
maturity of the draft payable to its order. 
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“To this position we answer: 

““Firet—That the appellee’s bill presents no such case against 
the appellant. The allegation of the bill is simply that upon the 
15th day of June, 1887, the appellee became and ever since has 
been the owner and holder of a certain draft, or bill of exchange, 
setting forth a copy thereof. There is no fact alleged in the bill 
showing that the appellee became the owner and holder thereof 
with any other rights than those of an ordinary payee of such a 
draft. There is no allegation of any issue or dellvery of the 
draft by the Fidelity Bank to any other person than to the 
appellee as the payee. It is clear that ordinarily, in an action 
between the payee and the drawer of such a draft, a failure of 
consideration paid to or received by the drawer presents a com- 
plete defense to the action. 

“The respondent’s answer averred that the draft came into the 
possession of the appellee without any consideration whatever 
therefor paid by the appellee to the Fidelity Bank; and that the 
Fidelity Bank never at any time received any consideration from 
any person whomsoever for the said draft. These allegations 
constituted a good answer to the case made by the bill. No 
exception was taken to the answer by the appellee. The facts 
alleged, being true, constituted a good defense to the appellee’s 
suit. If the appellee relied upon any facts in the mode of 
acquiring title to the draft, which made its position better or 
different from that of the payee of a draft generally, it was 
bound to allege these facts, and, as against the respondent’s 
averment of a want of condideration for the draft, to sustain 
them by proof. 

“But passing from the question of the sufficiency of the allega- 
tions of the bill to entitle the appellee to present the claim now 
made by its counsel in argument, and considering the validity of 
the claim upon the evidence in the case, the argument of the 
appellee’s counsel in substance admits that the Exchange Bank 


am § = 


paid no consideration to the Fidelity Bank for this draft; and, 
in fact, that the appellee did not acquire the draft at all from the 
Fidelity Bank. They contend, however, that the appellee paid 
Joseph Wilshire a valuable consideration for it. And thereupon 
contend that the appellee acquired a better title to the draft than 
Joseph Wilshire had. For it is not pretended that Joseph 
Wilshire paid the Fidelity Bank any consideration for it. He 
never purchased the draft of the Fidelity Bank, either upon 


credit or otherwise. He never had or claimed to have any 


interest whatever in it. If he made such a claim, he was, beyond 
all controversy, not being an agent of the Fidelity Bank, con- 
spiring with Harper to embezzle its funds. His manual posses- 


sion of the draft was that of an embezzler, or an accomplice of 


Harper in an attempt to embezzle the money of the bank. The 
proposition of our learned adversaries should be examined with 
this relation of Wilshire to the transaction in full view, in place 
of adroitly withdrawing it out of sight, as their argument seeks 
to do. 3 

“The claim is that the Exchange Bank acquired from Wilshire 
a better title to this draft than Wilshire himself had. The 
grounds of the claim are, first, that the Fidelity Bank represented 
to the Exchange Bank that Wilshire had purchased and paid for 
this draft; second, that by its purchase from Wilshire it became 
entitled to the rights of a bona fide holder for value of the draft 
as a negotiable instrument. 

The alleged reprentation of the Fidelity Bank consisted in 
its telegram of the 14th of June, that Joseph Wilshire would be 


at the Exchange Bank to-morrow with six zebras ($600,000) to 


make his trades with Kershaw and others good, if they would 
protect them until he arrived. To which the Exchange Bank had 
replied, that if he was there in the morning with six sebras cur- 
rency, it would save the deal; meaning thereby that it would 
enable the successful consummation of the attempt, that had been 
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in progress for several weeks, to corner the wheat market. Was 
that correspondence a representation that Wilshire was the owner 
or purchaser from the Fidelity Bank of this draft, drawn to the order 
of the American Exchange Bank? The Exchange Bank, if it 
wishes to establish an estoppel founded upon that correspondence, 
is presenting no question of estoppel as it is applied to the maker 
or indorser of negotiable paper. It is the ordinary doctrine of 


estoppel proceeding upon the ground that one knowingly, by 


positive statements, makes a false representation of existing facts 
to another, knowing that he is about to act in a particular manner 
upon the representation; and it must appear that the party to 
whom the representation is made, although exercising ordinary 
prudence, was misled by it. This telegram of the Fidelity 
Bank contains no statement that this draft, which upon its 
face was in such form as to show that the legal title to it 
was not in Wilshire, was yet bought and paid for by Wilshire. 
The telegram said nothing of the kind, and the Exchange Bank 
was not misled by it. It knew, as soon as it paid sufficient atten- 
tion to the paper to read it, that Wilshire was not the owner of the 
draft. It declined to credit it to anybody without instructions 
from the drawer. It failed to make the slightest inquiry of Wil- 
shire as to what his title to it was. It either believed that Wilshire 


was an honest man, who would answer truthfully if he was asked 


about it, or it believed that he was a rascal, not to be trusted to 
tell the truth about it. If he was honest and truthful, why was 
he not asked about it? What man of ordinary prudence would 
fail to ask him if he had paid for this draft, and if he had, why it was 
not drawn to his own order? If he was a rascal, not to be trusted 
to tell the truth about it, what man of ordinary prudence would 
place $400,000, of which he had not the legal title, to the credit 
of his brokers, for his use in cornering the wheat market, at his 
request? This telegram of the Fidelity Bank contains no repre- 
sentation of any kind about the title to this paper. Upon its 
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face, the only action of the Exchange Bank that it contemplated 
was the protection of Kershaw & Co. until Wilshire arrived in 
Chicago. The Exchange Bank professes that it had no knowledge 
or suspicion that the Fidelity Bank or its officers had any con- 
nection with or concern in the wheat deal, or in Wilshire or his 
doings in Chicago. It is argued by its counsel that it honestly 
supposed that the Fidelity Bank was a stranger to those trans- 
actions, and these telegrams gave it no inkling to the contrary. 
If that was really the case, the appellee could not have supposed 
that the Fidelity Bank, in saying that Wilshire would be in 
Chicago with $600,000 to make his trades good, thereby meant 
to make any representation as to the ownership of the paper not 
yet drawn that Wilshire might bring with him, and the telegram 
contained no such representation. There was nothing in the 
connection of the Fidelity Bank with this business that warranted 
the American Exchange Bank in supposing that it contemplated 
any other action by the American Exchange Bank than that it 
should protect Kershaw, if it saw fit, and, as the telegram sug- 
gested, until Wilshire got there. 

It is undoubtedly true, upon the evidence in this case, that 
Harper and Hopkins were engaged in robbing the Fidelity Bank ; 
and there can be hardly more doubt that Wilshire was aiding and 
abetting this robbery. It seems to us also to be true that, know- 
ing the relations of the officers of the American Exchange Bank, 
and of Mr. Eggleston, its principal stockholder, to the parties 
conducting the deal in Chicago, Harper was led to believe, by its 
telegram of June 14th, that the officers of the American Ex. 
change Bank were ready and willing to make a similar use of the 
funds and credit of that bank to support and carry on the deal 
or speculation in wheat in Chicago. But that can not work an 
estoppel in favor of the appellee. It is here to say that it 
acquired this draft from Wilshire. If Wilshire’s only title to the 
draft was that he stole it, what is the position of the appellee 
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founded, upon its purchase of the draft from Wilshire? The 
Fidelity Bank made no representations in respect to Wilshire’s 
having purchased the draft. No inference which the officers of 
the American Exchange Bank may have made from the vague 
and indefinite statements in the telegram of the Fidelity Bank, 
to the effect that Wilshire would be in Chicago with $600,000, 
that Wilshire had purchased this draft for. cash or upon credit, 
was warranted by the language of these telegrams. And, we 
repeat, the form of the draft itself, it being made not to the order 
of Wilshire, but to the order of the American Exchange Bank as 
payee, repelled any such inference. 

“If the appellee’s counsel have successfully assailed the credi- 
bility of Wilshire as a witness, and it otherwise appears, as it 
does appoar, that the Fidelity Bank received no consideration 
from him or from the appellee for this draft, and that it was 
received by Wilshire from Harper in the execution of the scheme 
to embezzle the funds of the Fidelity Bank, the question arises, 
What title has the appellee acquired by purchase from Wilshire ? 

“The learned counsel for the appellee claim, or that must be 
the scope of their claim, that the puyee of a bill of exchange 
who pays value for it to one who is a stranger to it, and has really 
obtained it by embezzlement, becomes a bona fide holder for 
value, having the rights and title of an indorsee. Is that the 
law? 

“Counsel cited in support of this view from 1 Parsons on 
Notes and Bills, 181. The text of the learned author is: 


“<The payee is in general the immediate promisee of the 
drawer; in an action by the former against the latter a want or 
failure of consideration for drawing the bill is a defense. 
. . If A for a good consideration moving from O to him 
procure B to make his note in favor of C, it should seem that it 
will be no answer to an action by C against B that the latter 
received no consideration for making the note.’ 
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“The authorities cited in the foot-note in support of this 
statement that it should seem, etc., are the cases of 
Munroe v. Bordier, 65 Eng. C. L. 861. 
Horn v. Puller, 6 N. H. 511. 
Glascock v. Rand, 14 Mo. 550. 
Rogers v. Morton, 12 Wend. 484. 
Ib., 14 id. 572. 
Nelson v. Cowing, 6 Hill, 336. 
But these authorities, it will be found, do not sustain the 
proposition. : 
“Monroe v. Bordier was an action at law by the payee of a 
foreign bill of exchange. The declaration set out that the de- 


fendants, the drawers, delivered the bill to the firm of Coates & Co., 


who delivered it to the plaintiff, the payee named in the bill. 
The defendants pleaded that the bill was made and delivered to 
Coates & Co. upon their promise to pay therefor, and that they 
had not paid according to their promise. To this plea there was 
a replication, alleging that the bill was made and delivered to 
Coates & Co. for a good, sufficient, and valuable consideration— 
to wit, the amount of the bill. And to this replication the de- 
fendant demurred. Upon the argument of the demurrer, Cress- 
well, J., put the question to the plaintiff’s counsel, ‘Have you any 
authority to show that the payee may treat an intermediate holder 
as the true owner?’ To which the counsel replied, ‘Coates & Co. 
were lawful holders of the bill.’ And the court, in deciding the 
case, held that upon the pleadings it must be taken that Coates 
& Co. were purchasers of the bill for a credit to them; the con- 
sideration therefor being the promise of Coates & Co., which is a 
good and valid consideration. That parties who buy a draft 
made to the order of a payee other than themselves, and, having 
acquired a good title themselves to the paper, transfer it to the 
payee for value, confer upon the payee a title that is not subject 
to be defeated by subsequent equities, or rights of set-off which 
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may arise between the purchaser and the drawer, may be con- 
ceded. It is but an application of the ordinary doctrine applica- 
ble to the transfer of choses in action, and not at all dependent 
upon the negotiable or non-negotiable character of the claim 
transferred. The doctrine is illustrated in the case of Fuller v. 
Steiglitz, 27 Ohio St. 355. The syllabus of that case is: 


“<The assignment of a non-negotiable demand arising on 
contract, before due, defeats a set- off by the debtor of an inde- 
pendent cross demand, on which no right of action had accrued 
at the time of the assignment.’ | 


“Coates & Co., in the case of Munroe v. Bordier, had bought 
the draft in question for a valuable consideration. No fraud was 
imputed to them in the transaction. They promised to pay for 
it at a later day, and the drawer had given them a credit upon 
this promise. This credit had been given with knowledge, which 
the transaction itself imported, that it was the intention of Coates 
& Co. to sell and transfer the draft to the plaintiffs, who were the 
payees, and who paid value for it to Coates & Co. 

“The case of Horn v. Fuller, 6 N. H. 511, presented for con- 
sideration simply a question as to the weight of the evidence, 
upon the question whether the party who delivered the note to 
the plaintiff was a purchaser for a valuable consideration or 
otherwise. 

“The case of Glascock v. Rand, 14 Mo. 550, consists of four 
lines, which import, so far as it can be determined, a like rule to 
that in Horn v. Fuller, 6 N. H. 

“In Rogers v. Morton, 12 Wend. 484, which was an action by 
the payee of a note against the maker, the court held that the 
burden of proof was on the payee of the note, which he had 
received from a third party, to show that the case was an excep- 
tion to the general rule that the consideration may be inquired 
into between the original parties to the paper. 
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“In 14 Wend. 575, between the parties, Senator Tracy, in 
delivering his opinion, upon page 592 shows that the payee of 
such a note is not in the position of an indorsee for value. 

“Nelson v. Cowing, 6 Hill, 380, was an action by the payee 
against the maker of a note, originally brought before a justice 
of the peace. The justice had held that the production of the 
note by the payee, without other evidence, established that he 
was & bona fide holder for value. The court reversed the judg- 
ment of the justice on account of this ruling, holding that such 
was the law as applied to the title of the indorsee. But say the 
court : 


It is otherwise when the action is brought by the payee 


named in the note, although it may appear, in point of fact, he 


was not a party to the transaction upon which the note was made. 
There is no presumption in his favor that he took the note in the 
usual course or mode of negotiating commercial paper. If the 
plaintiffs were in truth strangers to this note when it was made, 
they could not but see, on its being offered to them, that they 
appeared to be parties to it. This would very naturally lead to 

e inquiry as to how the note came to be taken in that form, 
although they may not have had actual notice of how the note 
was procured; they should not be allowed to exclude a merito- 
rious defense, without showing that they took the note before it 
came to maturity, and paid * for it.’ 


“Upon these citations the statement in the form of a semble, 
quoted from Parsons, is made. Obviously they do not sustain 
the proposition so doubtfully stated by the learned author. 

„Our adversaries also cite Watson v. Russell, 3 Best and 
Smith (113 Eng. Com. Law), 34. The case grew out of a check, 
drawn by the plaintiff in favor of the defendant, in payment of the 
hire of a ship, which the defendant had chartered to one Keys, 
and Keys had sublet to plaintiff. The plaintiff had given the 
check to Keys, but on the terms that he was to inform the 
defendant it was given in consideration that the ship should make 
the contemplated voyage. Keys delivered the check to the 
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defendant without mentioning this circumstance. The defendant 
having stopped the ship from going on the contemplated voyage, 
the plaintiff sued to recover the money which the defendant had 
received upon the check. The case contains expressions by both 
the judges delivering the opinions, who did not agree in the con- 
clusion reached, that tend to support the doctrine claimed by the 
appellee’s counsel. Manifestly these expressions were obiler. 
The case was appealed to the Exchequer Chamber, 5 B. & S. 958, 
and was there argued upon the ground that Keys was only an 
agent, and exceeded his powers in making delivery of the check 

But the judgment of the court below was affirmed without dis- 
cussion by the court. 

“The case of The Western Iron Co. v. Brown, 68 Me. 189, is 
entirely similar in principle to the case of Monroe v. Bordier 
It was an action by the payee against the maker, upon a promis- 
sory note delivered by the maker to a third party, in considera- 
tion of his promise and agreement to build a machine for the 
maker of the note. The plaintiff paid value for the note to the 
party to whom it was thus delivered; and the court, upon the 
authority of Monroe v. Bordier, was of opinion that the plaintiff 
was entitled to recover. 

“The proposition that the purchaser of a promissory note or 
bill of exchange, made payable to the order of a third party, to- 
whom the purchaser intends to dispose of it, acquires a title, 
which will pass by the sale of the paper to such an innocent 
third party, does not rest upon any doctrine peculiar to negotia- 
ble instruments. It is a doctrine of frequent application to the 
sale of chattels, that where there is a contract of sale and a 
delivery of the property to the vendee, even if it be procured by 
fraudulent device, that the title of the property nevertheless vests 
in the vendee; and if he sells it to an innocent third party for a 
valuable consideration, such a party will take it discharged from 
any claim of the original vendor. 
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“Mr. Benjamin, in his work on Sales, fourth American edi- 
tion, secs. 648, 649, page 568, states the doctrine thus: 


By the rules established in these cases, whenever goods are 
obtained. from their owner by fraud, we must distinguish whether 
the facts show a sale to the party guilty of the fraud, or a mere 
delivery of the goods into his possession, induced by fraudulent 
devices on his part. In other words, we must ask whether the 
owner intended to transfer both the property in, and the posses- 
sion of, the goods to the person guilty of the fraud, or to deliver 
nothing more than the bare possession. In the former case, there 
is a contract of sale, however fraudulent the device, and the 
property passes; but. not in the latter case. 

% In the former case, the contract is voidable at the election 
of the vendor, not void ab initio. It follows, therefore, that the 
vendor may affirm and enforce it, or may rescind it. He may 
sue in assumpsit for the price, and this affirms the contract; or 
he may sue in ¢érover for the goods or their value, and this 
disaffirms it. But in the mean time, and until he elects, if his 
vendee transfer the goods, in whole or in part, whether the transfer 
be of the general or of a special property in them, to an innocent 
third person for a valuable consideration, the rights of the original 
vendor will be subordinate to those of such innocent third person. 
If, on the contrary, the intention of the vendor was not to pass 
the property, but merely to part with the possession of the 
goods, ere is no sale, and he who obtains such possession by 

d can convey no property in them to any third person, how- 
ever innocent, for no property has passed to himself from the 
true owner.’ 


“This doctrine fully accounts for the decision in the case of 
Munroe v. Bordier, and cases of like import, without resort to 
any principle of law peculiarly applicable to negotiable instru- 


ments. In the sense of this doctrine, one may be an innocent’ 


purchaser, or a bona fide purchaser, of commercial paper, 
although he is not a bona fide holder for value in the sense in 
which that expression is used in its application to negotiable 
paper. 

“The doctrine of negotiability, as applied to commercial 
paper, which renders the title of the transferee for value, even if 
he acquires from one who has stolen the paper, or obtained the 
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possession of it by fraud, a valid title, is a technical doctrine, 
applicable only to a transfer by indorsement of paper drawn 
payable to order, or by delivery, where it is made payable to 
bearer. 

“The whole doctrine of bona fide holder, as applied to nego- 
tiable instruments, rests upon this mode of negotiation or transfer 
which is peculiar to commercial paper. The very definition of 
negotiable instruments, and of the ‘negotiation, whereby a 
holder may acquire title and be enabled to maintain a suit in his 
own name, in the statutes of Ohio R. S., secs. 3171, 3172, im- 
ports this. A party may acquire a negotiable instrument, as he 
may acquire any other chattel, by transfer or assignment, and he 
may be an innocent purchaser of it in the same sense that he 
may be of any other chattel. That is to say, if his vendor has a 
title to it, the purchaser may acquire his title; and if it be under 
such circumstances as would exclude the claim of a prior owner 
to any other chattel, or to a non-negotiable chose in action, it 
will in like manner exclude such claim to a negotiable instrument. . 
A transfer of a draft, or negotiable note, made payable to order, 
by delivery, without indorsement, does not clothe the assignee 
with the rights of an indorsee of a negotiable instrument. It 
gives him the title, but subject to the rules applicable in the case 
of an assignment of any other chattel or chose in action. 

“The statement of this doctrine is most clearly enunciated by 
the Supreme Court in the case of the Trust Company v. National 


Bank, 101 U. 8. 68. The plaintiff, the Trust Company, was the 


holder for value before maturity of a promissory note drawn by 
the First National Bank of Wyandotte, Kan., to the order of the 
Cook County National Bank of Chicago. As between the maker 
and the payee, there existed a valid defense to this note at the 
time of its transfer to the Trust Company, by whom it was dis- 
counted without any knowledge of any such defense. But the 
transfer was by parol, accompanied by a guaranty, written on the 
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back of the paper, of the payment of the note at its maturity by 
the Cook County Bank, the original payee. The Supreme Court, 
in deciding that the plaintiff held it subject to the equities be- 
tween the payee and the maker, say: 


4 The note was not indorsed to the Trust Company, and it 
was not, therefore, taken in the usual course of business by that 
mode of transfer in which negotiable paper is usually trans- 
ferred. . . . In no commercial sense is this (guarantee) an 
indorsement, and probably it was not intended as sun. 
And if it could be as an assignment of the note, it would 
not cut off the defenses of the mak . Such an effect results 
only from a transfer according to the law-merchant ; that is, from 

an indorsemeni. An assignee stands in the place of his assignor, 
and takes simply an assignor’s rights; but an indorsement creates 
a new and collateral contract.’ | 


“There is scarcely a limit to the authorities of this character 
that might be cited to the court, but this recent decision by the 
Supreme Court of the United States seems to us to be sufficient. 

We refer the court, in illustration of the doctrine, in its 
application to a transfer by a third party to the original payee 
of a negotiable instrument made payable to the payee’s order, 


to— 
Vorce v. Rosenberg, 12 Neb. 448. 


Chariton Plow Co. v. Davidson, 16 Neb. 377. 
Aldrich v. Stockwell, 9 Allen (91 Mass.) 45. 


“If Wilshire, as a remitter or otherwise, had purchased the 
draft in question in this case of the Fidelity National Bank — if 
it had been delivered to him by the Fidelity National Bank for 
the purpose of passing title to the draft to him, or under such 
circumstances that a title vested in him, by whatever fraudulent 
device he might have procured its delivery—the case would have 
been quite different. It might then have fallen within the doc- 
trine of Munroe v. Bordier, or some of the cases founded upon 
that decision, and might have necessitated an examination of the 
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correetpess of the doctrine there laid down. It was not deliv- 
ered to him by the Fidelity National Bank as a purchaser, or with 
any purpose of conferring a title upon him. It was not drawn 
in any such form as that its possession by him carried any indicia 
of ownership with it. As has been said, if he had asserted title 
to it, or claimed to own it, it would have been, upon the facts dis- 
closed in this evidence, clear that he acquired it as an accomplice 
in an embezslement of it from the Fidelity Bank. 

“It would be a doctrine fraught with great danger, and with 
no other compensating convenience to the commercial community, 
that a thief could transfer a title to paper that was not nego- 
tiable, in his hands. Sueh a result, in the language of the Su- 
preme Court, can arise ‘only from a transfer according to the 


law-merchant; that is, from an indorsement.’ 


It is in vain, therefore, for the appellee to claim that it is in 
the position of an indorsee for value to this draft. There has 
been no indorsement of the draft, and by the very form in which 
it was drawn it was impossible for the appellee to become an 
indorsee of it for value. 


III. 


“ But the appellee is not a purchaser of this draft No. 16, 412, 
involved in this case for value, and we desire to present to the 
court the evidence upon this subject. 

At the time when this draft was left with the appellee a 
deposit slip was made out by Mr. Robert M. Orr, the assistant 
cashier of the Exchange Bank, as follows (Rec. ): 
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‘AMERICAN EXCHANGE NATIONAL BANK, CHICAGO. 
Deposited for account of C. J. Kershaw & Co., June 15, 1887. 


Check and drafts on other towns and cities: 


Cincinnati .......... 200 . 4 . — 
— 
Fidelity. . . .. 100,000 


8399, 200 
* Credited subject to advice from the Fidelity Nat. that draft 
is for Kershaw account. We have wired for advice.“ 


“This item, Fidelity $100,000, thus conditionally credited, 
subject to advice from the Fidelity National Bank that the draft 
was for Kershaw’s account, is the draft No. 16,412 in question in 
this case. 

“It is true, as learned counsel for appellee have claimed, that 
Wilshire testifies that he was shown a deposit slip by the cashier 
that did not contain this condition in reference to this draft. And, 
as is explained by the testimony of Mr. Orr (Rec. ), this was 
the only deposit slip that was made; and upon observing the fact 
that this draft was drawn to the order of the American Exchange 


Bank, while Kershaw was yet in the bank, and before any credit - 


had been made, this addenda was made to it. And the entry as 
it was ultimately carried into the books of the appellee, according 
to our recollection, was that this condition, as it appears upon 
the deposit slip, was embodied as a part of the entry. 

„We now call the attention of the court to the testimony of 
A. L. Dewar, cashier of the Exchange Bank, with whom the 
transaction took place. It will be necessary for the court to 
read the whole of his evidence to fully appreciate its bearing 
upon this question. We extract from his testimony the material 
statements, as follows : | 
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“It was commenced by reference to Exhibit No. 100 (Rec. 
, made at the time of the transaction by Mr. Dewar, in which 
this $100,000 was deducted from the total amount of the credit 
on account of the so-called certificate of deposit, the draft to the 
order of Kershaw & Co., and the draft in question. Mr. Dewar 
testified as follows: 


„. What do you mean, Mr. Dewar, when you say that the 
$300,000 represents the same thing as the $400,000, less one of 
the drafts for $100,000? Explain why in making those figures 
one of the drafts was deducted. 

‘A. When I handed the paper to Mr. Orr, he called my atten- 
tion to the fact that one of the drafts was made payable direct to 
our order, and we considered it advisable to telegraph to the 
Fidelity National Bank. 

. In reference to that draft? 

»A. In reference to that $100,000 draft. 

. Meanwhile, what, if any thing, did you and Mr. Orr say 
to Kershaw & Co. in reference to that particular draft? 

‘A. I don’t know what Mr. Orr said. 

e. Did you say any thing? : 

‘A. I simply told Mr. Kershaw, calling his attention to those 
—— that we would wait advices from the Fidelity National 
Bank. 7 

. In reference to this particular draft! 

‘A. In reference to the $100,000 draft.’ (Record, ) 

„. Will you state, Mr. Dewar, exactly what the bank did 
from the time that you took those papers from your brother up to 
the time that they were placed to the credit of the account of 
C. J. Kershaw & Co.? 

‘A. We telegraphed New York; we telegraphed Cincinnati. 

‘Q. Telegrams have been introduced in evidence and made 
exhibits to the deposition of Mr. Orr, showing that you tele- 
graphed New York to ascertain whether the drafts would be paid 
by the Chemical National Bank of New York when presented, 
and that you telegraphed the Fidelity National Bank of Cincin- 
nati in reference to the one draft of $100,000 made payable to 
the order of the American Exchange Bank; those telegrams are 
attached to Mr. Orr’s deposition as exhibits 36, 37, 72, and 73. 
I read them to you. [Counsel reads telegrams.] . Having 
now read the exhibits to you, will you please state whether 
those are the telegrams to which you referred in your previous 
answer ? g 
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‘A. Yes, sir; they are. 

‘Q. Will you now please state what the American Exchan 
Bank did, if any thing, in reference to those two drafts and the 
letter of advice while awaiting replies to those telegrams? 

‘A. The American Exchange National Bank commenced to 
pay the checks of Kershaw & Co. at 10 o'clock sharp against 
those drafts and letter of advice, and we paid steadily up to the 
time of the presentation of the $200,000 check for the clearing 
house; then we stopped. 

‘Q. While you were paying checks where were the drafts and 
the letter of advice? 

‘A. They were in the hand of the assistant, Mr. Orr. 

. That is, the assistant cashier ? 

‘A. Yes, sir. ° 

Q. Had they been entered upon the books of the bank ? 

‘A. No, sir; I think not. 

Q. Had there been any arrangement or agreement in refer- 
ence.to them with C. J. Kershaw & Co., except such as you have 
already stated, in reference to the one draft of $100,000? 

‘A. No, sir. 

‘Q. Did Kershaw & Co. know, so far as you know, that the 
bank was telegraphing in reference to any of this paper except 
— to the one draft of $100,000 made to the order of the 

‘A. I think they did, sir. 

‘Q. Did they know whether or not the deposit had been 
placed to their credit ? 

‘A. They could not have known. 

‘Q. As to the fact, simply, did they know? 

‘A. They did not know it had been placed to their credit.’ 
—— (Record, ) | 


„Q. You say that the papers were taken out, and they were 
passed around the table, if I understand you! 

‘A. Yes, sir. 

„Q. You examined them! 

‘A. Yes, sir. 

Q. One of them, if I understand you, was a draft of the 
Fidelity National Bank to the order of the American Exchange 
Bank for $100,000 ? 

‘A. Yes, sir. 

. Did you discover that fact at that time! 

‘A. I don’t think I did; I am sure I did not. 

. You discovered it before any of the parties left, if I 
understand you? 

‘A. Yes, sir.’ (Record, ) 
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. How came you to telegraph to the Fidelity National Bank 
about it,? 

‘A. That was done as an extra precaution. 

. How happened it you did not ask the — who brought 
it 9 * about it, if it was worth — ing about. 

‘A. It is customary, in receiving such deposits from a cus- 
tomer, simply to pass upon the items and hand them to a clerk, 
and he called my attention to this after I handed it to him. We 
did not ize Wilshire & Co. in the matter, and I know that 
Kershaw & Co. — their attention had been called to it.’ 


(Record, ) 


Q. Were those papers delivered to your bank as collateral 
security ? 

‘A. We accepted these papers from Kershaw & Co., and held 
them as such pending answers to telegrams which we had sent to 
New York and Cincinnati. | 

. When you say you accepted them as such, you mean you 
accepted them as collateral security pending the sending of those 
telegrams and rp of the answers, do you? 

‘A. We accepted them and considered them as collateral. 

‘Q. You state that your understanding or consideration was 
that you held them as collateral security pending the replies or 
answers to telegrams you sent to Cincinnati and New York; is 
that correct? 

A. I did not make that statement, Mr. Kittredge. 

. Is that true! 

‘A. We simply held them as security against checks which 
Kershaw & Co. understood we were to pay until we should receive 
a reply from New York or Cincinnati. 

Q. Was there any thing said to that effect? 

‘A. There was nothing icular said; the draft and the let- 
ter of credit were simply handed to me by my brother, and he 
went away with the understanding that I was to pay checks to the 
extent of $218,000. I don’t remember any thing particular be- 
ing said.’ (Record, ) 


Q. Have you testified as a witness in the case of James F. 
Hill against C. J. Kershaw and others! 

A. I believe that I have, 

‘Q. Before H. W. Bishop? 

‘A. Yes, sir. 

‘<Q. During the present year! 

‘A. Yes, sir. 
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. Commencing your testimony in the latter part of Febru- 
ary, did you testify before him! 

‘A. Yes, sir. 

Q. Did you testify in answer to the qustion “Was that 
$200,000 ’— referring to the $200,000 represented by the two 
drafts—“ received on the 15th for collection, or passed to the 
credit of Kershaw & Co.,” and did you answer, “ It was received 
as collateral security for Kershaw & Co.,” or words to that 
effect ? 

‘A. I think Mr. Manning asked me to give him a statement 
in regard to the amount of collaterals we held on such and such 
dates, and I gave it to him, among which were these papers. 

. Was the question just read to you asked you, and did you 
not answer it just as I have read it? ; 

‘A. It seems to me that I did. 

„. Were you asked the further question, referring to the 
letter of advice or certificate of deposit, as it is called, for 
$200,000, from the Fidelity Bank, “Did your bank receive that 
on deposit or as collateral security”? and did you answer, “We 
received that with the rest as collateral security! 

‘A. I believe I did. What I wanted to convey to Mr. Man- 
ning was simply this, that we had not received that as an actual 
deposit at that time; that we simply held that paper, and the 
understanding Kershaw had with us—he went away being assured 
we would pay his $218,000 checks. As regards any promises or 
arrangements made by this bank, we had made none; there was 
no reason for any. 

Q. I ask you again wasn’t that paper received as collateral 
security by the bank ? 

‘A. Was it received as collateral security by the bank ? 

Q. Was n't that your understanding of it at that time! 

‘A. No, sir. 

‘Q. How did you understand the bank received it ? 

‘A. I have stated that, Mr. Kittredge. I simply state it this 
way: this paper was handed to me by my brother, and to all 
intents and purposes he understood I would pay his checks 
through the clearings when he delivered that paper to me. I did 
not say I would pay it, nor did I not say what I would pay or how 
much I would pay, what checks I would pay, or what Told do 
with the paper, and I held the paper there. It might be con- 
sidered as collateral security, or whatever you choose to call it. 
I simply held the paper there until we had received advices from 
New York and Cincinnati. We commenced immediately to pay 
the checks at 10 o’clock. We paid more than Kershaw under- 
stood we should pay, and when this $200,000 check was presented 
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we stopped paying; and to the best of my knowledge the drafts” 
were then, before we received any telegram from New York or 

Cincinnati, placed to the credit of C. J. Kershaw & Co.—the two 
$100,000 drafts and the $200,000 certificate of deposit. That is 
all the explanation I can make, and all the explanation I want to 
make in reference to it. 5 

‘Q. They were placed to the credit of C. J. Kershaw & Co. 
without any thing further transpiring between you and them aſter 
the parties left the bank in the morning, were they not! 

P a A. There was a discussion with reference to that $100,000 
. Before they left? 

‘A. Before they left. 

‘Q. After the discussion, and after they left the paper, as you 
stated in your answer just given, you held the paper until after 
you had concluded to dishonor further checks of Kershaw & Co., 
and then placed this amount to their credit without farther con- 
sultation or conversation with any one, did you? 

‘A. I think that is about it.’ (Record, ) 


„Upon this testimony, it is clear that the appellee bank 
received this draft No. 16,412 subject to the direction of the 
Fidelity Bank as to what should be done with it, and credited it 
to Kershaw & Co. only upon condition that the Fidelity Bank 
should ratify such an application of it. They received the tele- 
gram of the Fidelity Bank. (Exhibit 37, Rec. ) It is com- 
plained that we stated in our original brief that this was at or 
about noon;’ and that the statement was inaccurate, in that the 
original telegram itself bears evidence that it was received at 
Chicago at one o'clock p. 1. We had not the original telegram 
before us in making this statement, and we accept the correction. 
When the Exchange Bank received it, it is perfectly clear that 
they recognized that the Fidelity Bank had a right to direct, as 
it did, that.this draft should be placed to the credit of its own 
account with the appellee bank. I say this is perfectly clear. 
It is made so by the telegram of the appellee bank to Joseph 
Wilshire on June 16th (Rec. ), which disclosed that the Fidelity 
Zank accompanied its telegram of the 16th of June by a letter, 
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which is printed (Rec. ), affirming the telegraphic advice 
directing this draft to be so credited to its own account. The 
telegram is as follows: 


4 JossePH WILSHIRE, CINCINNATI, OHIO : 

‘ Fidelity advises us this morning, by letter, that they have 
0 — account New 2 for one hundred 
thousand, payable to our order and left with us by you yesterday ; 
this must — and Chemical instructed to wire us they 
will pay same. Also Fidelity Bank wire us direct that they have 
reversed the charge and authorize us to use this item for Ker- 
shaw ; otherwise you must deposit four hundred thousand instead 
of three hundred thousand in the bank we have already desig- 
nated. Rush. American Excnanes Nationa, Bank.’ 


“This telegram shows that the Exchange Bank, unwillingly 
and reluctantly, yet, nevertheless, recognizes the right of the 
Fidelity Bank to require this draft to be placed to its own credit, 
and it shows also that they had no theory at that time that they 
received this draft from Kershaw & Co., and did not recognize 
Wilshire, Eckert & Co. in the matter. It was ‘left with us by 
you [Wilshire] yesterday,’ was the language of this dispatch. 

“In view of this testimony, with what boldness can the 
American Exchange Bank claim that it acquired this draft by 
purchase from either Kershaw & Co., or Joseph Wilshire, as the 
unconditional owner of it, for value, by agreeing to place, and by 
placing a conditional credit of the amount of it to Kershaw & 
Co.’s account?“ 


For these reasons I claim that the judgment of the Circuit 
Court is erroneous, and should be reversed. 


JOHN W. HERRON, 
Counsel for Appellant. 
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Supreme Court of the United States 


OCTOBER TERM, A. D. 1889. 
Nos. 1110 and 1111. 


STATEMENT OF CASES. 


These cases were heard and decided by Judges Jackson 
and Sage, sitting together at Cincinnati, in the Circuit 
Court of the United States, for the Southern District of 


Ohio, Western Division. 


The decision of the court was rendered by Jackson, J. 
No written opinion was delivered or has since been filed. 


The Fidelity National Bank was a corporation organ- 
ized under the National Bank Act, and located at Cincin- 
nati, Ohio, where it continued to do a banking business 


until June 21, 1887, when it closed its doors and passed 
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into the charge of the comptroller of the currency, who 
upon June 27, 1887, appointed appellant receiver. The 
comptroller also commenced proceedings against the 
bank, which resulted in a decree, July 12, 1887, adjudg- 
ing its dissolution and the forfeiture of its charter. 


At the time of the suspension of the bank appellee 
held claims against it amounting to four hundred thousand 
(400,000) dollars, which were duly presented to the receiver 
upon September 24, 1887. He refused to allow them, 
and upon February 2, 1888, appellee filed its three bills 
in equity against the receiver, praying that its several 
claims be allowed against the assets of the bank in the 
hands of said receiver, and that he be ordered to pay 
dividends thereon in due course of administration as upon 
other claims duly allowed. 


The first suit (Appeal, No. 1,110) was brought to 
enforce the allowance of a bill of exchange for one hun- 
dred thousand (100,000) dollars, drawn by the Fidelity 
National Bank upon the Chemical National Bank of New 
York, to the order of appellee, as follows: 


“ THE Fipetiry NATIONAL BANK. 
‘é $100,000.00. No. 16,412. 
4 CINCINNATI, June 14, 1887. 
Pay to the order of American Exchge. Nat. Bk., of 
Chicago, One Hundred Thousand Dollars. 


‘To the Chemical National Benjy. E. Hopkins, 
Bank, New York City. As.Cas.” 


This bill of exchange was deposited with appellee by 


one of its regular customers, C. J. Kershaw & Co., upon 


June 15, 1887, and was then endorsed by them for de- 


posit, as follows: 
Dep. Acct., C. J. KxxSsHAW & Co. 
“C.J. KERSHAwW & Co.“ 


\ 
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Upon the same day appellee endorsed this bill over to 
the American Exchange National Bank of New York 
for collection and sent it forward. It was duly presented 
to the Chemical National Bank, June 17, 1887, and pay- 
ment was refused, and the bill was duly protested and 
returned to appellee, and notice of protest was duly given 
to the drawer. 


The defense to this claim is set up in the following 
paragraph, which we take from appellant’s answer to our 
bill. | 

% And this defendant further answering denies that the com- 
plainant is the owner of said draft or bill of exchange, but on the 
contrary the defendant avers the fact to be, that the said draft or 
bill of exchange was signed by the said Benjamin E. Hopkins 
and came into the possession of the complainant without any 
consideration whatever therefor, paid by the complainant to the 
said The Fidelity National Bank ; that -the said The Fidelity 
National Bank never at any time received any consideration from 
any person whomsoever for the said draft or bill of exchange in 
said complainant's bill set forth and is not, and never has been, 
indebted to the complainant on account thereof.” (Rec., 14.) 


A second suit was brought to enforce the allowance of 
a certain other bill of exchange for one hundred thousand 
(100,000) dollars, drawn by the Fidelity National Bank 
upon the Chemical National Bank of New York to the 
order of C. J. Kershaw & Co., as follows: 


‘THE Fipeniry NATIONAL BANK. 
« $100,000.00. No. 16 413. 
| « CINCINNATI, June 14, 1887. 
Pay to the order of C. J. Kershaw & Co., one hun- 


“dred thousand dollars. 
« Benjy. E. Hopkins, 


“ As. Cas. 
To the Chemical National Bank, 
New York City.” 
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This bill was also deposited with appellee by C. J. 
Kershaw & Co., upon June 15, 1887, having been first 
endorsed by them as follows: 


For deposit, 
C. J. KERSHAW & Co.” 


And upon the same day appellee endorsed the same 
over to the American Exchange National Bank of New 
Vork, for collection, and sent it forward. 


This bill was likewise duly presented to the drawee for 
payment, and, payment having been refused, was duly 
protested and returned to appellee and notice of protest 
was likewise duly given to the drawer. 


The Circuit court rendered a decree in this suit for the 
full amount claimed and no appeal has been prayed. The 
case is mentioned here only for the purpose of making 
the further statement of facts intelligible. 


A third suit (appeal No. t111), was brought upon a 
certain certificate of deposit, issued by the Fidelity 
National Bank upon June 14, 1887, and delivered to the 
appellee June 15, 1887, in the manner hereinafter stated. 


It was written on one of the letter-heads of the bank in 
the following words and figures, the written parts being 
italicized by us. 


„Briggs Swift, President. Ammi Baldwin, Cashier. 

E. L. Harper, Vice-President. Benj. E. Hopkins, Ass’t Cashier. 
U. S. Depository — The Fidelity National Rank. 

Capital, $2,000,000.00. Surplus, $400,000.00. 


CINCINNATI, June 1g¢th, 1887. 
The American Exchange National Bank, Chicago, Illinois. 
Gentlemen: hess. Wilshire. Eckert & Co. have deposited 
two hundred thousand ($200,000.00) dollars to your credit for 
the use of C. J. Kershaw & Co. 
Respectfully yours, 
Benj. E. Hopkins, , 
As. Cas.’ 
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Appellee presented this certificate of deposit to the 


Fidelity National Bank, June 18, 1887, and demanded 


payment, which was refused. 


The material parts of appellant’s answer to this suit are 
as follows: 


% And this defendant alleges that one, Joseph Wilshire, was 
a member of the firm of said Wilshire, Eckert & Co., and the 
said E. L. Harper, and the said Benjamin E. Hopkins, and the 
said Joseph Wilshire combined together and conspired to 
defraud said Fidelity National Bank; and defendant avers that 
the said E. IL. Harper, Benjamin E. Hopkins and Joseph Wil- 
shire with other persons to this defendant unknown, were, at 
and before the said 14th day of June, A. D. 1887, engaged in 
what is called “ a deal in wheat, which is speculating in wheat, 
in the City of Chicago, Illinois, by buying very large amounts 
of wheat upon payment of a margin or percentage of the pur- 
chase price thereof, and by entering into contracts for the future 
delivery to them of wheat in large quantities, upon which con- 
tracts they were advancing and paying a margin or part of the 
price of said wheat; the object of said speculation and purchase 
under said contracts being to enable the said parties to own and 
control all the wheat then in the City of Chicago, or to arrive in 
said city within the time of the performance of said contracts, 
and thereby to create what is called a corner in the market, that 
is to say, by contracting for the purchase and delivery of more 
wheat than exists and than can by any ibility be delivered, 
to create a fictitious value or price thereof and to effect an 
advance in the market price of wheat in Chicago, and to realize 
thereon a profit to the said E. L. Harper, Benjamin E. Hopkins 
and Joseph Wilshire, and such other persons as might be engaged 
with them in said speculation or deal. 

This defendant says that the said E. L. —— Benjamin E. 
Hopkins and Joseph Wilshire conspired together unlawfully to 
abstract from the said Fidelity National Bank, the money of said 
bank, and to embezzle its funds in the possession or control of 
the said Harper and Hopkins as officers of said bank and by 
drawing bills of exchange and other evidences of indebtedness 
in the name of said bank, to use its credit and resources for their 
own use and benefit, not in the prosecution of the legitimate 
business of the bank, but in the purchase of wheat in the City 
of Chicago, and in contracts for the future delivery of wheat in 
the prosecution of said unlawful deal or speculation. 

And this defendant avers that the letter of advice addressed 
to the complainant in his bill set forth, was signed by the said 
Benjamin E. Hopkins and delivered by the said E. L. Harper 


— 
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to the said Joseph Wilshire, of the firm of Wilshire, Eckert & 
Co., in the execution of said scheme to abstract and embezzle 
the funds of said Fidelity National Bank, and unlawfully to use 
its credit in the said speculation in wheat, and for no other 
purpose; and that the said Wilshire, Eckert & Co. did not de- 
posit the sum of two hundred thousand dollars, nor any part of 
said sum, in said letter of advice mentioned, in the said Fidelity 
National Bank, to the credit of the complainant, for the use 
therein expressed; but, on the contrary, defendant avers that 
the said letter was unlawfully and fraudulently addressed to the 
complainant, when in truth and in fact no sum of money had 
been deposited by any person to the credit of the complainant 
with said Fidelity National Bank, in the execution of the scheme 
of fraudulently abstracting and embezzling the funds of the said 
Fidelity National Bank and unlawfully using its credit for the 
deal or speculation in wheat in Chicago, as hereinbefore set 
forth. And this defendant says that at the time of the alleged 
delivery of the said letter of advice to the complainant, it had, 
by its officers and agents, knowledge and notice that the said E. 
L. Harper, Benjamin E. Hopkins and Joseph Wilshire were en- 
gaged in such deal or speculation in wheat in the manner afore- 
said, in the city of Chicago, and were unlawfully using the 
fonds and resources and credit of the said The Fidelity Na- 
tional Bank for such purpose; and that the said letter of advice 
was written and signed for the purpose aforesaid, and was de- 
livered to the said Joseph Wilshire and by him to the said com- 
plainant to be used by and through the said complainant, and 
by the said C. J: Kershaw & Co., who were, and were well 
known to the complainant to be, brokers engaged in the pur- 
chase of wheat in said deal or speculation for the account of 
said Wilshire and his confederates, and with the full knowledge 
that the purchases were in the execution of an unlawful combi- 
nation to control the market for wheat, and thereby. enhance 
the value thereof in the city of Chicago at the time when they 
received the said letter of advice. 

This defendant further answering says, that he does not 
know, and therefore cannot state, the precise terms of the 
agreement between the said Joseph Wilshire, representing the 
said firm of Wilshire, Eckert & Co., and his confederates in said 
unlawful undertaking, under which the said letter of advice was 
delivered by the said Joseph Wilshire to the complainant, but 
the defendant says that the terms of said agreement and the 
circumstances connected with said agreement were such, that 
the complainant was put upon inquiry and could not, and did 
not, dona fide make advances to said C. J. Kershaw & Co., nor 
become entitled to receive from said Fidelity National Bank the 
amount of such advances or any part thereof; and any such ad- 
vances, if made by complainant, were not made in the regular 
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course of business, but were made in bad faith, and with notice 
of the facts as herein alleged; and the defendant says that the 
said Fidelity National Bank did not become by reason of said 


„ advances indebted to the complainant in the sum of two hun- 


dred thousand dollars as aforesaid, nor any part thereof.” 


In the first suit (Appeal No. 1,110) appellee asked 
that its claim be allowed for one hundred thousand 
($100,000) dollars, with interest at the rate of six per 
cent. per annum from June 17, 1887, the day upon which 
the bill of exchange was presented to the drawee, to June 
27, 1887, the day upon which the receiver was ap- 
pointed. 

In the third suit (Appeal No. 1, 111) appellee asked 
that its claim be allowed upon the certificate of deposit 
for the sum of one hundred ninety-eight thousand six 
hundred ninety-seven dollars and twenty-three cents 


. ($198,697.23) with interest at the rate of six per cent. 


per annum from June 18, 1887, the day upon which pay- 
ment of the certificate of deposit was demanded, to 
June 27, 1887, the day upon which the receiver was ap- 
pointed. 

The American Exchange and Fidelity banks were reg- 
ular correspondents, and made collections for each other, 
and upon June 18, 1887, appellee owed the Fidelity, on 
account of collections, the sum of thirteen hundred and 
two dollars and seventy-seven cents ($1,302.77), which, 
being credited upon the certificate of deposit, left the 
sum of one hundred ninety-eight thousand six hundred 
ninety-seven dollars and twenty-three cents ($198,- 
697.23) due, the amount claimed on the certificate of de- 
posit. The receiver had paid one dividend of twenty- 
five per cent., October 31, 1887, upon all claims proved 
and allowed (Rec., 192), and as appellee had prior to that 
time presented its claims, it asked that the receiver, in pay- 
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ing its claims, be ordered to pay interest upon the amount 
of this withheld dividend at the rate of six per cent. per 
annum from October 31, 1887. 


The right of appellee to interest upon the withheld 
dividends is one of the questions of law presented by 
these appeals. 


C. J. Kershaw & Co. who deposited with appellee the 
paper in suit, was a copartnership composed of Charles 
J. Kershaw and Hamilton Dewar as general partners 
and Charles B. Eggleston as special partner. The 
firm was engaged in the grain commission business 
upon the board of trade in Chicago, and kept 
its bank account solely with appellee. Some time in 
March, 1887, or prior thereto, they began to make pur- 
chases of wheat upon orders from Wilshire, Eckert & 
Co., who were commission men in Cincinnati. They 
were also buying wheat for J. W. Hoyt, of Cincinnati, 
another commission man. They did not know the prin- 
cipals for whom Hoyt and Wilshire were acting, and 
never could find out who they were, although they made 
repeated efforts so to do, (Rec., 127, 266) and they did 
not know until the 3oth of May that Hoyt and Wilshire 
were acting for the same principal. 


It was the custom of Wilshire, Eckert & Co. to trans- 
fer money to C. J. Kershaw & Co. for these purchases 
as follows: they advised C. J. Kershaw & Co. that they 
had deposited in bank in Cincinnati a certain sum to 
their credit. C.J. Kershaw & Co. then drew a draft 
against such deposit and deposited the same to their own 
credit with appellee. Wilshire says that C. J. Kershaw 
& Co. themselves selected the Fidelity as the bank in 
which they wanted the funds deposited. (Rec., 95.) 
After the two banks became correspondents, money was 
also transmitted by certificates of deposit similar to the 
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one in suit, and prior to the 15th of June, the Fidelity had 


. issued and sent to the American Exchange four such 
‘certificates of deposit. These were upon printed forms, 


and read as follows, the written portions being italicized 
by us. (Rec., 46-7.) 


The Fidelity National Bank. 


“Cincinnati, April 28, 1887. 
4 J. Z. Dewar, Esq., Cashier American Exchg. Nat., Chicago, 
Lil 


% DEAR Sir: We credit your account 8 thousand 
dollars, received from Wilshire, Eckert & Co., for the use of C 


Sf. Kershaw & Co. 
% Respectfully yours, 
%, $25,000. Ammi Baldwin, Cashier.” 


On the margin: Letter of Advice.“ 
Written across the face: ‘‘ Same telegraphed this date.” 


The Fidelity National Bank. 


% CINCINNATI, A. 28th, 1887. 
“4. L. — Esq., Cashier American Ex. Natl. Bk., Chi- 
cago, Ill. 

EAR Sin: We credit your account one hundred & three 
thousand dollars, received from C. J. Kershaw & Co., $50,000 
wired, $53,000 wired for the use of C. . Kershaw & Co. 

% Respectfully yours, 
% og, ooo. oo. Z. L. Harper, V. P.“ 


On the margin: Letter of Advice.“ 


The Fidelity National Bank. 


„ CINCINNATI, April 29th, 1887. 
H. Z. Dewar, Esq., Cashier American Exchg. Nat. Bk., Chi- 
cago, Ills. 
‘Dear Sir: We credit your account fwenty-tve thousand 
dollars, received from Wilshire, Eckert & Co., for the use of C. 


J. Kershaw & Co. 
% Respectfully yours. 
“ $25,000. Ammi Baldwin, Cashier.” 
On the margin: Letter of Advice.” 


Written across the face: Same telegraphed you this date un- 
der our special telegraphic code.” 
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The Fidelity National Bank. 


‘¢ CINCINNATI, April 30th, 1887. 
, A. L. Dewar, Esq., Cashier, Chicago, Illi. 
„ DeaR Sir: We credit your account one hundred thousand 
dollars, received from Wilshire, Eckert & Co., for the use of C. 


J. Kershaw & Co. 
‘¢ Respectfully yours. 
‘6 $700,000. Ammi Baldwin, Cashier.” 


On the margin: Letter of Advice.” 
Written across the face: Same telegraphed you this date.” 


These certificates were issued for five different de- 
posits made with the Fidelity to the credit of the Ameri- 
can Exchange, for the use of C. J. Kershaw & Co. The 
Fidelity sent the American Exchange a telegram an- 
nouncing each of these deposits. These telegrams are 
as follows (Rec., 48): 


‘¢ CincINNATI, O., 28. 
Am. Ex. Nat. Bk. 
- Wilshire, Eckert & Co. deposit with us for your credit, use C. 
J. Kershaw & Co., twenty-five thousand dollars. 
FIpELITy N. BANK.” 


6 CincinnaTI, O., 4—28. 
American Ex. Nat. Bank. 
Kershaw & Co. have placed to your credit fifty thousand dol- 
ars. , 
FIDELITY Nar. BAN RK.“ 


‘¢ CINCINNATI, O., 28. 
American Ex. Nat. Bank. 

Kershaw & Co. have placed to your credit fifty-three thousand 
additional. a 
FIpDELITy Nat. BAN xk.“ 


„ CINCINNATI, O., 29. 
Am. Ex. Nat. Bk. 
Wilshire, Eckert & Co. deposit to your credit for the use of 
C. J. Kershaw & Co., $25,000. 
FIDELITy N. BANK.” 


„ 


‘¢ CINCINNATI, O., 30. 
American Exchange Natl. Bank, Chicago. 
Wilshire, Eckert & Co. deposit to your credit for the use of 
C. J. Kershaw & Co., $100,000. 
FIpELITyY NATL. BANK.“ 


Upon May 2d the Fidelity sent a further telegram to 
the American Exchange advising it that Wilshire, Eckert 
& Co. had deposited with the former bank to the credit 
of the latter, for the use of C. J. Kershaw & Co., the 
further sum of one hundred thousand dollars. (Rec., 
50.) ä 

The Fidelity had therefore advised the American Ex- 
change prior to June 15th, that it had received six differ- 
ent deposits to the credit of the latter bank for the use of 
C. J. Kershaw & Co., to the amount in the aggregate of 
three hundred and fifty-three thousand (353,000) dollars, 


and that four of these deposits, amounting to two hun- 


dred and fifty thousand (250,000) dollars had been made 
by Wilshire, Eckert & Co. 


It was the custom of the American Exchange upon re- 
ceipt of these certificates of deposit to place the amount 
of the same to the credit of C.J. Kershaw & Co., and 
allow them to check against the same as deposits of 
money (Rec., 322), and the four certificates were all 
promptly paid by the Fidelity in due course of business. 

It was also the custom of the appellee to place at once 
to the credit of Kershaw & Co., as cash items, any drafts 
which they drew upon Cincinnati and deposited with the 
American Exchange. (Rec., 406.) 

The firm of C.J. Kershaw & Co. kept a regular and 
ordinary mercantile account with the American Ex- 
change, and were considerable borrowers. 


The state of C. J. Kershaw & Co.’s account with ap- 
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pellee upon the morning. of June 14th, was as follows: 
The firm owed the American Exchange $380,378.37 
overdraft, and $280,000 in notes, against which the bank 
held as collateral security 692,688 bushels of wheat, and 
5,000 bushels of corn, also certain wheat then being 
loaded for shipment. The total value of this security in 
the morning was $736,000, and the total indebtedness of 
Kershaw & Co. to appellee was $660,378. 

During the day (June 14, 1887) there was a panic in 
wheat, and the price. fell from 92 cents to 7434 cents per 
bushel. The bank’s security fell in value at a corres- 
ponding rate, and at 1 o’clock was worth only $544,894, 
and Kershaw & Co. still owed $525,477.01, viz: $280,- 
ooo in notes and $245,477.01 overdraft. (Rec., 44-5.) 
Thereupon the bank stopped payment of the checks of 
C. J. Kershaw & Co. The amount of all the checks re- 
fused was about $60,000. 


The state of the account between the two banks upon 
the 14th of June was as follows: The Fidelity owed the 
American Exchange a balance of something over $100,- 
000, consisting in part of a draft drawn by Wilshire, 
Eckert & Co., to the order of C. J. Kershaw & Co., upon 
the 13th, and deposited by the latter firm with the Ameri- 
can Exchange on that day. 


The American Exchange, in accordance with its cus- 
tom, had treated this draft as a cash item and honored the 
checks of C. J. Kershaw & Co. against it, upon the 14th. 
Upon the night of the 13th this draft had been sent by the 
American Exchange to the Fidelity for payment, and 
upon the 14th the latter bank telegraphed the former that 
it was paid. Payment was made by placing the amount 
to the credit of the American Exchange on the books of 
the Fidelity bank. (Rec., 51-3, 56.) 


* 
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Thereupon and upon the same day, June 14th, the 
“American Exchange telegraphed the Fidelity, Remit 
eat once, hundred thousand clearing house currency or 
gold, (Rec., 52), to which it received in reply the 
next morning, June 15th, $50,000 in currency by express, 
and a draft for $50,000 drawn by the Fidelity on the 
Chemical National Bank of New York, which was duly 
paid by the drawee on presentation. 


At the close of business upon the rau of June, the 
American Exchange was in no complications with Kershaw 
& Co., or with the Fidelity Bank. 

As to the former, it had security enough to make itself 
whole, and as to the latter, it had called for substantially 
the whole balance of account, and the same had been sent 


‘forward. There was, therefore, no inducement for the 


American Exchange to take any unusual risk in connec- 
tion with the subsequent transactions which we are now 
about to relate. 


The fact that appellee had stopped payment of Ker- 
shaw & Co.’s checks (June 14th) was doubtless at once 
telegraphed to Cincinnati (Kershaw says: “I tele- 
“ graphed myself to Wilshire a good many times that 
“day,” Rec., 252), for just after the bank had closed 
appellee received the following telegram. 


“ CINCINNATI, O., 6/14, 1887. 
Am. Ex. Nat. Bank: 

Joseph Wilshire will be at your bank to-morrow morning with 
six hundred thousand dolla:s to make his trade with Kershaw 
and others good if they are protected until he arrives. Four- 
teenth. 

FIDELITY Nat. Baxx.“ 


The cashier of the bank sent for Kershaw & Co., 
showed them the telegram and told them the bank 
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wanted to do everything in its power to assist them, but 
could not agree to protect them in any shape, manner or 
form. (Rec., 312, 399.) 


Kershaw & Co. replied in substance that if Wilshire 
came up from Cincinnati that night, as telegraphed, he 
would arrive at about 8 o’clock the next morning; that 
the bank had closed and would not open until ro o’clock 
the next morning; that the board of trade had also closed 
and would not open until 9:30 o’clock the next morning, 
so that they really needed no protection for the time be- 
fore Wilshire’s arrival. (Rec., 313-14.) 

Kershaw & Co. then suggested and dictated the fol- 
lowing telegram which was sent by the cashier. (Rec., 

3099. 
| : CHC, 14 June, 1887. 
Fidelity National Bank, Cincinnati, Ohio: 


If Wilshire is here to-morrow morning with six hundred 
thousand currency the deal will be safe. Answer quick. (Rec., 


53-) 
Am. Excn. Nat. BANK.”’ 
Two replies were received the same night, which read 
as follows (Rec., 53): 
‘¢ CINCINNATI, Ohio, June 14, 1887. 
‘* American Exchange Natl. Bank: 


% Wilshire will be there on the morning train. (Rec., 53-) 
Fipevity NATL. BANK. 20 


‘¢ CINCINNATI, Ohio, 6/14, 1887. 
% American a National Bank, Chie 
Have already wired you that he will be there with six hun- 
dred thousand in morning. (Rec., 53-) 
IDELITY NATL. BANK. 


Kershaw & Co. also received one or more telegrams 
from Cincinnati that afternoon to the effect that $600,000 
would be sent up to Chicago that night. (Rec., 254-5, 
387.) 


15 


In accordance with the telegrams which the Fidelity 
bank had sent appellee on the night before, Wilshire 
arrived in Chicago on the morning of June 15th, and 
went to the American Exchange Bank where he had an 
interview with C. J. Kershaw, Hamilton Dewar and C. 
B. Eggleston, all the members of the firm of C. J. Ker- 
shaw & Co. Kershaw and Hamilton Dewar figured up 
to see how much they needed to protect their trades. 
They estimated that they needed $68,000 to settle up 
trades through the board of trade clearing house; $90,- 
000 to deposit for additional margins, and $60,000 to 
make good the checks which had been thrown out by 
the bank the day before, making a total of $218,000. 
(Rec., 314, 388, 161, 331.) The cashier took these fig- 
ures down at the time. (Rec., 316.) 


Wilshire then went out and shortly afterwards returned 
with an envelope from which he took four bills of exchange 
and the certificate of deposit. Each of the bills was for 
the sum of $100,000, and they were all drawn by the 
Fidelity National Bank upon the Chemical National Bank 
of New York, and all dated June 14, 1887, one payable 
to the order of Wilshire, Eckert & Co., and one to the 
order of J. W. Wilshire (not in suit), and the other two, 
upon which appellee brought suit, were payable, one to 
the order of C. J. Kershaw & Co., and the other to the 
order of the American Exchange National Bank. (Rec., 
85.) The four bills and the certificate of deposit made up 
the $600,000 which the Fidelity Bank had wired the 
American Exchange would be brought from Cincinnati 
by Wilshire. 

To go back for a minute in our story: Upon June 13th 
Wilshire was in Chicago, and promised Kershaw & Co. 
that he would on the next day deposit $200,000 for their 
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use in the Fidelity bank. Wilshire went to Cincinnati 
that night, and the next day Kershaw & Co. drew a draft 
for $200,000, in anticipation of this deposit, and left it 
with the American Exchange, asking them to find out by 
wire if the deposit had been made, and if made, to for- 
ward the draft for collection. (Rec., 401-2, 404.) 


The American Exchange telegraphed the Fidelity upon 
June 14th, as follows: Has two hundred thousand been 
placed with you for C. J. K. & Co.?“ and the Fidelity 
replied, upon the same day, “ Not yet made”; so that 
the draft was not sent forward. (Rec., 53-57.) But this 
promise of Wilshire, and the previous course of dealing 
between the two banks, prepared the American Exchange 
for receiving upon the morning of the 15th the certificate 
of deposit for $200,000. 


Now, to return: The paper which Wilshire took from 
the envelope, or that part of the paper in suit here, was 
delivered by Wilshire to Kershaw & Co. Appellee took 
it on deposit from Kershaw & Co., and placed it to their 
credit, in accordance with their usual course of business. 
The evidence upon these points is as follows: 


Wilshire says he laid the envelope containing the paper 
on the table before the bank officers (Rec., 85), and that 
according to his best recollection, the papers were all de- 
livered by him to Mr. Dewar, the cashier, but that as to 
this he is not positive. (Rec., 111.) Upon cross-exam- 
ination, he says he took out the contents of the envelope 
and laid them on the table, examining them at the same 
time. (Rec., 110.) 

Hoyt, a witness for defendant, says Wilshire handed 

him the two drafts not in suit, and he handed them to 
Irwin, Green & Co., and that the other $400,000 was de- 
livered to C. J. Kershaw & Co. by Wilshire. (Rec., 159.) 


17 
Hamilton Dewar says Wilshire took the paper out of 


he envelope and it was inspected by all who were pres- 


ent, and that he (Hamilton Dewar) then took the certifi- 
cate of deposit and two of the drafts and handed them to 
the cashier and told him to place them to their credit. 
(Rec., 389.) (Hamilton Dewar was the member of the 
firm of C. J. Kershaw & Co. who attended to their finan- 
cial matters and looked after their business with the 
bank.) 


Eggleston says that there was 5600, ooo that was 
brought up from Cincinnati, and it was agreed between 
Mr. Irwin and Mr. Kershaw that the former should take 
$200,000 and the latter $400,000, and the money was 
handed over to Mr. Irwin and Mr. Kershaw. (Rec., 
197. 

Kershaw says he understood $400,000 was to be given 
to them, if it was sufficient to carry them that day, and 
he said he thought $400,000 would carry them through, 
and the drafts and certificate of deposit were produced 
and divided in that way, but whether Wilshire handed 
him the drafts first or handed them first to Irwin he didn’t 
know. (Rec., 244.) 

A. L. Dewar, the cashier, says that Wilshire ‘took the 
exchange out of his pocket—it was in an envelope—and 
passed it around the table.” (Rec., 315.) Hoyt, Wil- 
shire, Eggleston, Kershaw and A. L. Dewar were seated 
at the table, and Hamilton Dewar and Mr. Irwin were 


standing. (Rec., 342.) “When Mr. Wilshire took 


from the envelope the letter of advice and the four 
‘drafts, what was done with them? A. My distinct 
“ recollection is that they were passed around the table 
and examined by those present.“ (Rec., 329.) The 
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exchange was then finally handed to me by my brother, 
« $200,000 exchange and $200,000 letter of credit.” 
(Rec., 315.) 

This evidence establishes the fact, we think, that the 
certificate of deposit and two drafts were delivered to 
C. J. Kershaw & Co. Wilshire himself says, The divi- 
sion was made by the parties who received the money,” 
and that C. J. Kershaw. & Co. received $400,000, and 
Irwin, Green & Co. $200,000. (Rec., 82.) 


After the manner of dividing the $600,000 was settled, 
Hamilton Dewar endorsed the two drafts, Dep. acct. 
C. J. Kershaw & Co.,” and “for deposit,” respectively 
(Rec., 34, 389), and handed them, and the certificate of 
deposit, to the cashier, and told him to place them to their 
credit. 


It had been the custom of the bank to place such let- 
ters and drafts to the credit of C. J. Kershaw & Co. 
(Rec., 322, 406), and the evidence shows that all the 
parties in interest understood and expected that this de- 
posit would be credited as cash. 


Wilshire says he delivered the money with the under- 
standing that it was to be placed to the credit of Ker- 
shaw & Co. by the American Exchange, and that Mr. 
Dewar, the cashier, showed him a deposit ticket which 
gave credit on the books of the bank to C. J. Kershaw 
& Co. (Rec., 83.) 

Defendant’s counsel asked Mr. Hoyt in what shape 
the American Exchange Bank gave Kershaw & Co. 
credit for the $400,000, and he replied that they made a 
deposit ticket and gave it to Mr. Wilshire. (Rec., 159.) 

Mr. Kershaw says he understood when he left the 
bank that the money was there to their credit for them 
to draw against. (Rec., 247.) 
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Hamilton Dewar says he handed the $400,000 to his 
brother, the cashier, and asked him to place it to their 
credit. (Rec., 389.) 

The cashier says it was the custom of the bank to 
place such drafts and certificates of deposit to the credit 
of C. J. Kershaw & Co., and that these drafts and this 
certificate were handed to him by his brother and taken 
by him without any agreement or —— what- 
ever. (Rec., 315-319.) 

Mr. Orr, the assistant cashier, says that it was the usual 
course of business in the bank to place such drafts and 
certificates of deposit to the credit of C. J. Kershaw & 
Co. as cash items, and that there was no departure from 
the usual course of business in this case. (Rec., 406-7.) 

The law questions to be argued on these appeals make 
it very important to see what appellee did because of re- 
ceiving this deposit of $400,000. 


Before this deposit was received the account of Ker- 
shaw & Co. was overdrawn $245,477.01. After it was 
received appellee placed $399,200, the full amount of the 
deposit, less $800 charged for exchange, to the credit of 
C. J. Kershaw & Co. The whole amount was credited 
unconditionally and in one item. It was not credited as 
paper, but as cash. 


This, as we have shown, had been the usual course of 
business between appellee and Kershaw & Co. This 
was, as we have also shown, what all the parties under- 
stood appellee was to do with this particular deposit. 
Appellee, therefore, in reliance upon the Fidelity bank’s 
paper, canceled Kershaw & Co.’s overdraft of $245,477.01 
and gave them a credit balance of $153,722.99. This 
was on the morning of June 1sth. 
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As soon as the bank opened there was a run upon the 
account of C. J. Kershaw & Co. and before 11 o’clock 
appellee had paid and certified their checks to the 
amount of $239,930.78. It received on deposit mean- 
while $25,249.40 (Rec., 22), but this was a draft drawn 
against a shipment of wheat which appellee had held as 
collateral security, and it did not better appellee’s condi- 
tion one bit. 


Appellee,. therefore, in reliance upon this deposit of 
$400,000 of Fidelity bank’s paper, not only canceled an 
overdraft of $245,477.01, but also gave Kershaw & Co. 
$239.930.78 fresh money, making a total of $485,407.79. 


By crediting this paper as cash and using the same in 
canceling the overdraft, appellee also waived its right to 
sell for that purpose the grain it held as collateral secur- 
ity. The result of this was that when appellee did sell 
the grain after the Fidelity bank paper was dishonored, 
it only realized $449,194.88 for the same grain which, 
when appellee stopped paying Kershaw & Co.’s checks 
on June 14th, was worth $544,894, a shrinkage of 


$95,700. (Rec., 37. 73.) 


When appellee had paid Kershaw's checks to the 
amount of $239,930.78, as above stated, the account was 
overdrawn $60,958.39, but appellee would have still con- 
tinued paying, as the evidence shows, if Kershaw & Co. 
had not found that it would take $200,000 to pay their 
differences in the Board of Trade Clearing House, instead 
of $68,000, as they had estimated in the morning. Ap- 
pellee refused to certify this check for $200,000, and 
Kershaw & Co. therefore decided to suspend. 


The Fidelity bank placed the amount of the certificate 
of deposit on its books to the credit of the American Ex- 
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change and the latter charged the same on its books to 


the Fidelity bank as a cash deposit and notified the Fidel- 


ity bank that it had done so. 


From the 28th of April, when the Fidelity bank sent 
the first certificate of deposit to appellee, down to the 
15th of June, the Fidelity bank had represented that 
Wilshire, Eckert & Co. were depositing funds with it, 
which it was remitting to the American Exchange, and 
the Fidelity’s telegrams of June 14th held out Wilshire 
as the owner of the $600,000 which he was to bring to 
Chicago to protect his trades. 


Before going further, we desire to call the particular 
attention of the court to the fact that, although the doors 
of the Fidelity National Bank remained open six days 
after this paper was taken by appellee, that bank made 
no complaint that appellee had not acted in an honest and 
straightforward manner in all these transactions. Even 
E. L. Harper, although he stopped payment of the two 


- bills of exchange in New York, and refused to pay the 


certificate of deposit when presented to him personally in 
Cincinnati, did not have the face to claim that appellee 
had acted in any respect contrary to the instructions of 
the Fidelity National Bank. 

If the court will take the trouble to read what took 
place at the interview with him and Hopkins when pay- 
ment of the certificate of deposit was demanded (Rec., 
421-2) it will be satisfied that Harper was enraged be- 
cause he had been unable in any way to complicate appel- 
lee in his rascalities. 


TRANSACTIONS BETWEEN THE FIDELITY NATIONAL BANK 
AND WILSHIRE WHICH WERE CONCEALED FROM THE 
AMERICAN EXCHANGE NATIONAL BANK. 


There were things going on between the officers of the 
Fidelity National Bank and Wilshire which appellant 
says in his answer amounted to a conspiracy to embezzle 
the funds of the Fidelity, but which were never revealed 
to the American Exchange until disclosed by the evidence 
in these cases. 


Mr. Wilshire testifies that his trades with C. J. Ker- 
shaw & Co. were made for the account of E. L. Harper, 
vice-president of the Fidelity National Bank, and that he 
had an arrangement with Harper under which Wilshire, 
Eckert & Co. gave due-bills to the Fdelity bank, and drew 
checks upon that bank, with the understanding that they 
were to be met and taken care of by Harper from his 
own funds. He testifies that when he presented to the 
American Exchange the certificate of deposit in suit, 
saying that Wilshire, Eckert & Co. had deposited $200,- 
ooo in the Fidelity National Bank to the credit of the 
American Exchange National Bank for the use of C. J. 
Kershaw & Co., he knew no such deposit had been made, 
and that this statement of the certificate was false (Rec., 
110), and that he knew the American Exchange was 
acting on the faith of the certificate and placing the 
amount of. it to the credit of C. J. Kershaw & Co. (Rec., 
114.) Mr. Wilshire was indicted by the grand jury, but 
was used as a witness on behalf of the prosecution, and 
the criminal proceedings have, therefore, been discon- 
tinued. Being examined on behalf of the appellant in 
these cases he testified as follows: 
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. You have stated, Mr. Wilshire, that this package was 
given to you by Mr. Harper in the Fidelity National Bank. Now 
state precisely what Mr. Harper said to you at that time, as 
nearly as you can, in regard to it? 

A. Mr. Harper shown me this dispatch, stating that if 
six hundred thousand dollars was brought up that evening, that 
the wheat deal would be safe. That is as near as I can remem- 
ber the substance of the telegram. He then instructed me to 
take this package, which he said contained $600,000, go to Chi- 
cago, and go to the American Exchange National » and 
deliver the package to them, upon the condition that they would 

lace the $600,000 to the credit of Irwin, Green & Co. and C. 

Kershaw & Co., on the books of the American Exchange 
Bank, gro rata according to the amount of wheat each held; if 
— to this, I was to deliver the contents of the package 
tot . . 

„Q. What, if anything, was said by him about their agree- 
ing to carry the wheat deal; and how long they would carry it? 

KA. I don’t know as any time was mentioned. 

4. Well, what was said about it? 

“A. Well, he said that they were to take care of the wheat 
deal—or the deal as he mentioned it—but I don’t remember that 
he mentioned any specified time. The impression on my mind 
was that it was for the day ensuing.’’ (Rec., 87-88). 


A. P. Gahr, a witness for the appellant, accompanied 
Wilshire to Chicago on the night of June 14th. He was a 
confidential friend of E. L. Harper, and held in his name 
for Harper, stock in the Fidelity, and acted as a director 
of the bank. Mr. Gahr testified as follows: 


4 On the 14th of June, I went to Chicago—on the night of 
the 14th—in company with J. W. Wilshire, and at the request 
of Mr. Harper, for the purpose of taking into my custody what 
he stated to me was $600,000, which he had delivered to Mr. 
Wilshire. I was to meet Mr. Wilshire on the C., H. & D. train 
at Cumminsville, and get the money from him, for the purpose 
of preventing any attachment of the money on his person at 
Chicago. I went to the C., H. & D. depot, and Mr. Wilshire 
had changed his plans, and was on the train, instead of getting 
on at . as he intended. (Rec., 130.) 

* * * * * 

My instructions in regard to this matter were very brief. I 
had no specific knowledge of what was to be accomplished be- 
fore this money was to be delivered there. The instructions 
which Mr. Harper had given me were very brief; that Mr. Wil- 
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shire was to get certain guarantees don’t know whether from 
the American Exchange Bank or from other persons; but I had 
the impression that it was from the bank. (Rec., 131.) 


Upon cross- examination Mr. Gahr testified as follows: 


4 . Did not Mr. Harper, in his instructions to you, tell you 
what his object was in sending you to Chicago that night? 

4% KA. Yes, sir; he stated that his object was to ensure the 
safe transportation of the money, and to prevent any possibility 
of its being attached on Mr. Wilshire— 

‘¢Q. What money, Mr. Gahr? 

‘¢ A. The $600,000 which he said Mr. Wilshire had. 

“ Q. Did he explain what that $600,000 was for? 

4% A. Yes, he said that Wilshire was to take it up there, and 
if the parties would guarantee to protect the deal he was to de- 
liver it over—but—any way I don’t know exactly about that. I 
didn’t know then in what form the $600,000 was. (Rec., 134.) 

* * pee * * 


I did not expect to go to Chicago or know anything about 
going, up to about twenty minutes before the train left. Mr. 
Harper telephoned me at the St. Nicholas. I had just got there, 
and had been over in Covington, and Mr. Harper called me up 
by telephone and asked me to come right down to his house on 
West Fourth street. I looked at my watch and it was then 
about—. I can say, positively, that all the instructions Mr. 
Harper gave me did not take a minute. (Rec., 135.) 

* * * * * 


% Mr. Harper had told me that Wilshire’s wife was to carry 
the money up to Chicago, but at the last moment he decided 
that it would not be best; she being a woman, they might bull- 
doze her into giving the money up. 

Q. Did Mr. Harper explain to you why Mr. Wilshire’s 
wife was to take charge of the money? 

% A. For the same purpose that I did; simply to take charge 
of it. That is all the explanation he gave me. 

6 . And the purpose of your going was simply to take 
charge of the money, was it? 

“A. Yes, sir. 

Q. And to see that it went safely to its destination? 

‘¢ A. No, sir, I was not so instructed. 

. Please state again, and as plainly as you can, Mr. Gahr, 
what instructions Mr. Harper gave you through the telephone? 

% A. The instructions were not given me through the tele - 
phone, but on the steps of Mr. Harper’s residence. I was at the 
St. Nicholas; I was over in Covington nearly all day looking up 
the matter in connection with those anonymous circulars. I re- 
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turned tothe St. Nicholas about five minutes before 8 o’clock, 


I think. I knew that Mr. Harper was exceedingly anxious in re- 
“gard to these anonymous circulars, so I telephoned him in re- 


gard to the result of my investigations in Covington. I called 
up his house, and told him I guessed we were on the wrong 
track. He said, ‘where are you?’ and I told him that I was at 
the St. Nicholas, and had just got there. He said, ‘Come down 
here, I want to see you.’ I said ‘ Right away?’ He said, ‘ Yes, 
at once; I want you immediately.’ Well, I got on a car and went 
down there. He must have been waiting for me in the hall, for 
the minute I rang the bell he opened the door and came out on 
the step, said, ‘ You go down to the C., H. & D. depot and get 
on the Chicago train; Joe Wilshire will get on at Cumminsville. 
He has six hundred thousand dollars, and I am afraid they will 
attach him in Chicago. You go and take charge of the money, 
and after you get to Chicago, if they say it is all right, deliver 
the money to him. I expected to send his wife with him to take 
charge of the money, but on thinking it over concluded it was 
best not.’ I don’t think it took more than a minute altogether 
for him to give me instructions, and I started at once for the C., 
H. & D. depot. 

Q. That is all the instructions you had from Mr. Harper? 

A. Yes, sir; that is all. 

And you say that Mr. Wilshire did not state to you on 
the train what his instructions were in regard to this money, and 
the purpose for which this money was sent to Chicago ? 

A. No, sir; he did not. 

Q. Now, Mr. Gahr, I want you to consider that carefully, 
and state positively whether this was all that passed between you 
and Mr. Harper in regard to this money, so that you can state 
positively whether or not Mr. Wilshire stated to you on the 
train, or after he got to Chicago, what his instructions were ? 

A. Mr. Wilshire made no statement to me concerning his 
instructions from Mr. Harper, and I have stated all the instruc- 
tions that I had from Mr. Harper before going to the train.” 
(Rec., 136-138.) 

* * * * * 


. Did he indicate to you what papers he meant ? 

A. Well, you see Mr. Harper had told me that he was to 
get a written guarantee from the American Exchange Bank— 

Q. Of what? : 
That the deal should be carried through on that $600,- 


An indefinite time ? 

For the month of June. 
When did Mr. Harper say that to you ? 
After I came back, I am pretty sure. 


A. 
000. 
QO. 
A. 
Q. 
A. 
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Q. Then, Mr. Gahr, that could not have had any effect on 
your mind in determining anything in regard to this matter at 
the — 8 you were in Chicago, or what papers they were signing, 
could it ? 

A. Well, you see he had stated to me before going to Chi- 
cago that Mr. Wilshire was to get a written guarantee— 

Q. But, Mr. Gahr, I asked you to carefully go over what 
instructions Mr. Harper had given to you, and to state just 
what he said, and you didn’t state then anything about a written 
guarantee ? 

A. Yes, sir; I think I mentioned it. 

Q. Now then, Mr. Gahr, will you kindly state just what Mr. 
Harper said ? 

A. He said that Mr. Wilshire was to get a written guarantee 
— the bank, and if he gets it you are to deliver this money 
to him. 

Q. Then your statement, ſor the month of June, was 
merely an inference? 

A. That is my understanding derived from what he told me 
after I came home. It is hard to draw the line -I have gone 
= this matter so often that I supposed I had stated this 

ore. 

Q. Now, these instructions that you speak of, you under- 
stood were the instructions of Mr. Harper in his individual 
capacity, did you? 

A. Yes, sir; I did. : 

Q. Mr. Gahr, you did not for a moment suspect that Mr. 
Harper was giving you directions for the bank in connection 
with this transaction? 

A. No, sir, I did not. (Rec., 142-143.) 


Mr. Wilshire and Mr. Gahr went to the same hotel in 


Chicago, but agreed wot to know each other, and Mr. 
Gahr was known as A. P. Gordon. (Rec., 141, 151.) 


While Mr. Gahr was in Chicago on this day, June 
15th, he received several telegrams from Mr. Harper, 
signed “Champion,” which were as follows (Rec., 
156-7.): 


% THE BALTIMORE AND Onio TELEGRAPH COMPANY.. 


Time, 8:52 A. M.—Dated, Cincinnati, O.—Received at Palmer 
House 6, 15, 1887. 

To A. Gar, Hotel Richelieu: 

Don’t give amount unless you have positive assurance in 


this. 
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writing that all will be carried out according to contract. Have 
Joe transfer all to H. immediately. Save giving the two hun- 


red letter if possible. 


CHAMPION.”’ 


4% THE BALTIMORE AND On10 TELEGRAPH COMPANY. 


Time, 12:03 P. M.—Dated, Cincinnati, O., 15—Rec’d at Palmer 
House 6, 15, 1887. 

Zo A. P. Gordon, Hotel Richelieu: 
Please have drafts made on letter come direct. Don’t fail in 


CHAMPION.” 


4% THe BALTIMORE AND Ono TELEGRAPH COMPANY. 


Time 12:56 P. M.—Dated Cincinnati, O., 15.—Rec’d at Palmer 

House, 6, 15, 1887. 

Zo A. P. Gordon, Hotel Richelies: 

Arrange for the une payable to American Exchange to appl y 
on their account; this will make one less for other party, which 
will be made up in some other way. 

CHAMPION.”’ 


4% Tue BALTIMORE AND Ou10 TELEGRAPH COMPANY. 


Time 4:16 P. m.—Dated Cincinnati, O., 15.—Rec’d at Palmer 

House, 6, 15, 1887. | 
Zo A. P. Gordon, Hotel Richelieu: 

Party has positive instructions not to deliver amount unless 
parties guaranteed to carry through without further amounts. If 
this has not been done, all should be stopped. 

CHAMPION.” 


Mr. Gahr did not receive the earliest of these telegrams 
until after 12:30 P. M., and the latest was not received 
until after 4:16 P. M., as it did not reach ee until 
that time. (Rec., 156.) 

This evidence opens up to the daylight the scheme of 
E. L. Harper to involve the American Exchange Bank in 
his own personal ruin and the ruin of the Fidelity Bank 
which he wrought. After he had started Wilshire for 
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Chicago, he sent Gahr to look after Wilshire. After he 
had sent $600,000, he tried to withdraw a part of it. 
First, he tried to hold back the certificate of deposit for 
$200,000, then, after he received the telegram of inquiry 
from the American Exchange about draft No. 16,412, he 
thought he saw an opportnnity to withhold that, and tele- 
graphed . A. P. Gordon,” “ Arrange for the one payable 
“to American Exchange to apply on their account; this 
will make one less for other party, which will be made 
‘¢up in some other way,” and at the same time he tele- 
graphed the American Exchange We want number six- 
teen four twelve td apply on your account.” 


The fact is that Harper was getting “ rattled ” and did 
not dare trust Wilshire or anybody else. 


Gahr was in Chicago under an assumed name, and his 
presence was not known to the American Exchange. 
Wilshire was still put forward as the principal. 


Mr. Gahr and Mr. Wilshire returned to Cincinnati to- 
gether the night of June 15th, and arrived about 8 o’clock 
in the morning. At about quarter to 9 o’clock Mr. Har- 
per called at Mr. Gahr’s house. (Rec., 155.) 


We give Mr. Gakr’s testimony as to what then took 
place, in his own language: 


J went home and Mr. Harper came up to see me. Mr. Wil- 
shire went down to see Mr. Harper. And Mr. Harper then told 
me as to the condition of things here; how he was ruined; that 
the bank, as he expressed it, had been gutted, and everything 
gone to Chicago. He said that he wanted me to get his papers 
drawn up ready for an assignment. That afternoon we had a 
meeting in Judge Jordan’s office—Mr. Harper, myself, Mr. Wil- 
shire, Judge Jordan and Isaac Jordan. Mr. Harper wanted Mr. 
Wilshire to give him checks for the six hundred thousand dollars, 
and Mr. Wilshire would not do it. So that after a great deal of 
consultation, we concluded to stop the payment of those dratts 
at the Chemical National Bank of New York. Mr. Harper re- 
quested me to draft a telegram ordering all payments stopped. 
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We had the numbers of the drafts. And I wrote out a telegram 
to the Chemical National Bank directing them to stop payment 
‘on the drafts, designating them by their numbers, such amounts, 
and payable to such persons. Mr. Wilshire sent the telegram 
for the drafts payable to Wilshire, Eckert & Co. and J. W. Wil- 
shire. (Rec., 153.) 

Mr. Wilshire himself confirms this testimony (Rec., 
119) about stopping payment of the drafts. No notice 
of this action was given to the American Exchange, and 
no further communication of any kind was sent to that 
bank either by Wilshire or by any officer of the Fidelity 


Bank. 


Mr. Wilshire testifies that when he went to the Ameri- 
can Exchange, on the morning of June rsth, he stated 
that his instructions were to deliver the $600,000 to that 
bank, provided it was credited up to the account of C. J. 
Kershaw & Co. and Irwin, Green & Co., according to the 
amount of wheat they each held, and provided also the 
bank took care of C. J. Kershaw & Co. and Irwin, Green 
& Co. in the protection of the wheat deal during that 
day. | 

He says the bank assented to these conditions. 


Mr. Wilshire states what his instructions were and what 
he said to the officers of the bank in various forms, and 
there is much contradiction in his evidence. (Rec., 82, 
84, 85, 87-89, 107-109, 123-125.) 

Every other person who was present at this interview 
directly contradicts Wilshire. 

A. L. Dewar, the cashier, testifies as follows: 


Q. Did Mr. Wilshire state that he had any instructions 
with reference to leaving this exchange and letter of credit? 

A. None whatever, sir. 

Q. Did he ask for any agreement on the part of the Ameri- 
can Exchange National Bank? 
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A. No, sir. 

Q. Did you state to him, or did he ask you to state, that the 
American Exchange Bank would protect the wheat deal? 

A. There was no such conversation at all, sir. 

2 Did you make any arrangement or agreement of that 
kind? 

A. None whatever. | 

Q. With Wilshire or Hoyt or 4 one? 

A. No, no agreement at . (Rec., 315.) 

* * * 


4. Did Mr. Wilshire state that he was instructed to leave 
that letter of advice and those drafts with the American Ex- 
change Bank, if the American Exchange Bank would place 
$400,000 to the credit of C. J. Kershaw & Co., and $200,000 to 
the credit of Irwin, Green & Co., and protect the wheat deal? 

A. Most positively not. 

Q. Did he say anything of that kind? 

A, Nothing at all, sir; not a word. 

Q. Was anything said about placing $200,000 to the credit 
of Irwin, Green & Co. by the American Exchange Bank? 

A. Not one syllable, sir.” (Rec., 329.) 


HamILTon Dewar testifies as follows: 


“Q. During the interview did Mr. Wilshire state that he 
brought up this $600,000 with instructions to leave it if the 
American Exchange National Bank would place $400,000 to 
your credit, and $200,000 to the credit of Irwin, Green & Co., 
and protect the wheat deal? 

A. No, sir; there was nothing said of that kind. 

Q. Did he state anything of that kind? 

A. He simply handed me $400,000, and asked me if that 
would be enough for my account. I told him it would be 
plenty. n 

Q. Did he say anything about instructions ak all? 

A. He said nothing at all to me about instructions. 

Q. Did he say anything about the bank’s protecting you or 
protecting Irwin, Green & Co.? 

No, sir. 

Q. Was there any agreement or arrangement made by your 
brother, the cashier, or anybody on the part of the American 
Exchange Bank, to protect the wheat deal or to protect you? 

A. There was nothing said further than this: that I had told 
him how much money I wanted. He said, All right, go ahead.’ 
That is all he said.“ (Rec., 390-391.) 


Mr. Hovr, a witness for defendant, testifies that 
„ Wilshire said he had come up with $600,000 for C. J. Ker- 
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shaw & Co., aid Irwin, Greene & Co., if they would support 


the market, and they assented. By they witness said he 


meant the brokers C. J. Kershaw & Co. and Irwin, Greene & 
Co.“ (Rec., 161-2.) 
Upon re: direct examination the United States attorney 
asked this witness the following question (Rec., 167): 
Mr. Hoyt, have you not stated to Mr. Drummond, and to my- 
self, in substance, that the American Exchange National Bank 


agreed to see that the market was supported, if the $400,000 
was delivered by Wilshire ? 


To which witness replied: 
No, sir. 
C. J. Kersnaw testifies: 


That Wilshire said he had brought up six hundred thousand 
dollars, which he was going to leave, if he was satisfied it was 
enough to carry C. J. Kershaw & Co. through the day; that at 
the interview at the bank Kershaw said $400,000 would be 


enough to carry them through the day, so Wilshire gave them 


$400,000, and Irwin, Greene & Co. $200,000. (Rec., 255-6, 
258-9. ) 

Ee farther testifies that nothing was said about the American 
Exchange protecting the wheat deal, nor about the American 
Exchange placing the $600,000 to the credit of C. J. Kershaw 
& Co. and Irwin, Greene & Co., fro rata, — to the 
amount of wheat they held. (Rec., 255-6.) He simply under- 
stood that the bank was to assist C. J. Kershaw & Co. to the 
extent of the $400,000. (Rec., 243-4, 247, 259-60, 262.) 
Wilshire said if they got through that day all right, he or his 
principals would be able to furnish all the money needed. 
(Rec., 262.) 


Mr. EGGuLEsTon testifies: 


That he was present at this interview at the bank, and was 
attentive to everything of importance that took place (Rec., 
211), and that he did not hear anything said about supporting 
the market nor about conditions on which the money was to be 


delivered. (Rec., 197.) 


Mr. D. W. Irwin testifies as follows (Rec., 410-11): 


4 . Did Mr. Wilshire say anything about leaving this 
money if the American Exchange Bank would place $400,000 


— 
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to the credit of C. J. Kershaw &ͤ Co. and $200,000 to the credit 
of Irwin, Greene & Co. 7 a 

A. No, sir, I did not hear that. 

Q. Was there anything said by anybody about the American 
Exchange Bank protecting your firm and protecting C. J. 
Kershaw & Co. through the wheat deal. or through the day, or 
anything of that kind? 

No, sir; not to my knowledge.” 
Wilshire is further contradicted on material matters as 


follows: 


He said his instructions were to deliver the money pro- 
vided the American Exchange would agree to support 
the wheat deal for the day. 


Gahr says Wilshire was to get a written guarantee 
from the American Exchange to carry the deal through 
the month of Fune. (Rec., 142.) 


Harper’s telegram says: 

“Party has positive instructions not to deliver amount unless 
parties guaranteed to carry through without further amounts.” 
(Rec., 156.) 

Wilshire is discredited as a witness by appellant’s 
counsel. 

They say that Wilshire, Harper and Hopkins con- 
spired together to embezzle the funds of the Fidelity 
National Bank and use the same in the purchase of wheat 
in Chicago, and that the certificate of deposit in suit and 
the draft payable to the order of C. J. Kershaw & Co. 
were issued in pursuance of this conspiracy. (Answers of 
defendant. Agreed Record, appeal No. 1,111, p. 15-16.) 

Wilshire is further discredited by the fact, according 
to the testimony of Mr. Gahr, that he obtained the funds 
from Gahr in Chicago by lying. 

Mr. Gahr says Harper told him Wilshire was to get a 
written guarantee from the bank, “and if he gets it you 
are to deliver this money to him.” (Rec., 143.) 


* 
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Mr. Wilshire says Mr. Gahr came to him on the train 


and said he had instructions from Harper to take charge 


of the package until the instructions Wilshire had re- 
ceived from Harper had been agreed to. (Rec., 87.) 


Gahr says that before he gave the money to Wilshire, 
he asked Wilshire, “ Have you everything fixed up?” 
and Wilshire replied, Ves, everything is all right.” 
Gahr asked further, “Have you got the guarantee?” and 
Wilshire replied, “ Yes, everything is all right; they are 
“ signing the papers now,” and then Gahr gave him the 
money. (Rec., 131.) Mr. Gahr says he would not 
have given Wilshire the money if he had not told him 
this (Rec., 145), but that he discovered afterwards that 
he had been misled, and that the bank had not signed 
any papers and had not intended to sign any. (Rec., 
142.) 

In the afternoon Mr. Gahr again asked Mr. Wilshire 
about the guarantee, and Wilshire told him the bank 
would not give any. (Rec., 146-7.) 

We might go on with this discussion, and point out 
further material contradictions of Wilshire’s testimony, 
and contradictions in that testimony itself, and call atten- 
tion to the figures made by the parties and the cashier of 
the American Exchange on the morning of the 15th of 
June, and show how inconsistent all these are with Wil- 
shire’s claim that the American Exchange agreed to 
e protect the wheat deal,” either without further funds, 
or for the balance of June, or even for that day. 


We have a theory, in regard to Wilshire’s acts, which 
seems to be almost conclusively borne out by the testi- 
mony, taken as a whole. It is this: Mr. Wilshire per- 
sonally was interested to an extent beyond his, or any 
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ordinary, fortune, in the transactions in the wheat market 
in Chicago. He was interested because he was, so far 
as Kershaw & Co. and other Chicago brokers were con- 
cerned, the principal debtor to them in these matters. 
When the break in the wheat market came, on the 14th, 
he knew that it meant some millions of dollars of personal 
loss to him. It was his interest to sustain the market. It 
was his interest to get the American Exchange National 
Bank to help him sustain it. But that was entirely sec- 
ondary to the other. He was willing to appear to Harper 
as following his instructions, but he went to Chicago for 
the purpose of delivering that money, and to save him- 

self at all hazards. When he appeared in appellee’s 
bank, on that morning, he had come there with the pur- 
pose of delivering that money, and of holding up the 
price of wheat, instructions or no instructions. 

He was put forward as a witness to show an agree- 
ment of a most extraordinary nature. In addition to be- 
ing contradicted all through his testimony, he is flatly 
contradicted upon the subject-matter of this alleged 
agreement, by five witnesses. It goes uncontested in the 
case that he appeared upon the steps of appellee’s bank 
while the interview at the bank was going on, or imme- 
diately thereafter, and said that which he knew to be 
false to Mr. Gahr for the purpose of getting possession 
of the papers. It goes uncontested that he told Mr. 
Gahr, that same day, that he had not obtained the agree- 
ment; that the bank declined to make it the very 
agreement that he now testifies was made. On top of 
that, he admitted to Mr. Gahr that of course the bank 
would not give such a guaranty. 


If these circumstances do not convict Mr. Wilshire, not 
only of an utter inability to tell a straight story, but also 
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of an attempt to unload his difficulties upon his brokers 

in Chicago, and of a design, instructions or no instruc- 

“tions, to save himself at anybody’s and everybody's ex- 
pense but his own, then there is no force in testimony. 
Is it possible that in a case of this importance, such dis- 
credited testimony can be advanced to defeat the rights 
of appellee and to establish that it came by these papers 
in suit dishonestly and in violation of law and good faith? 
If there is any good faith in the case, it is not in the tes- 
timony of Wilshire. 
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CASE, NUMBER 1110. 


We first present the appeal from the decree on the bill 
of exchange for $100,000, payable to the order of ap- 
pellee. 

The only defense made to this suit was, that appellee 
was not the owner of this bill of exchange, but that the 
same came into its possession without any consideration 
whatever therefor paid by it to the Fidelity National 
Bank, and that said bank never at any time received any 
consideration from any person for said bill of exchange. 


Appellant claims that this bill could not take effect until 


delivered io the payee; that said delivery must have been 


made by the drawer, the Fidelity National Bank; that, 
therefore, Wilshire was acting for that bank in delivering 
this paper, and that, as between the drawer and the payee, 
want of consideration may be shown. 


This bill was drawn in Ohio upon a bank in New York 
and was payable in New York. It is, therefore, a foreign 
bill of exchange. The law recognizes four parties to such 
a bill, namely, the drawer, the drawee, the payee and the 
vemitter or purchaser of the bill. The usual course of 
dealing with such bills is for the drawer to deliver the 
bill to the remitter, and for him to deliver it to the payee. 
Where such is the course of dealing, the remitter does 
not act as the agent of the drawer, but acts for himself, 
and in a suit by the payee against the drawer, want of 
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holder for value. 


* Munroe v. Bordier, 8 M., G. & S., 861 (65 
E. C. L. R.) 


This was an action of assumpsit on two foreign bills of 
exchange. The first count of the declaration stated that 
the defendants in London made their bill directed to cer- 
tain persons in France, under the style of A. de Wain & 
Co., requiring them to pay 22,000 francs to the plaintiffs, 
and the defendants then delivered the bill to certain per- 
sons carrying on business in London under the firm name 
of Coates & Co., which firm delivered the bill to the 
plaintiffs. 

The defendants pleaded that they made the bill and 
delivered the same to Coates & Co., for the use of the 


plaintiffs, on the faith and terms of being paid the price 


and value thereof, but that they had never received any 
consideration therefor. : 


Plaintiffs replied that Coates & Co., whom the plaint- 
iffs then believed to be the lawful holders of the bill, de- 
livered the same to plaintiffs for a valuable considera- 
tion, and without notice of the defense pleaded by de- 
fendants. 


Defendants demurred to this replication, and the case 
was heard on demurrer. 


The court (Wipe, C. J.), says: 


The writers upon foreign bills contemplate the existence of 
four parties—the giver of value, or purchaser of the bill, or re- 
mitter, as he is often called-—the — to whom the 
bill is to be paid abroad and the drawee. ordinary course 
of dealing with reſerence to ſoreign bills, as described by them, 
begins by the sale of the bill by the drawer to some person other 
than the payee. It thereſore does not contemplate that the con- 
sideration for the bill should necessarily move from the payee to 
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the drawer, or that no person but the drawer should have a right 
to confer a title to the bill upon the payee. ‘In case of a re- 
mitter’s failing before he has paid the value, and the person on 
whom the bill is drawn gets advice of this occurrence before ac- 
ceptance, and therefore refuses to accept it, the bill on its re- 
turning protested, shall be paid notwithstanding, with all charges, 
by the drawer, under proof by the possessor that he negotiated 
the said bill and paid a just value for it. (Beawes Lex Merca- 
toria, p. 418.) According to that rule, the plaintiffs would in 
this case be entitled to recover, for the pleadoes not deny that 
they gave a just value for the bill. 


The court further says that the drawers placed the bill 
in the hands of Coates & Co. with a controlling power 
over it, and that as Coates & Co. delivered it to the plaint- 
iffs, who were the payees, for value, they acquired a good 
title, and the drawers are liable, although they never re- 
ceived any consideration. 


The court says: 


‘‘ Suppose the bill had been given to Coates & Co. for their 
accommodation, or a promissory note had been given to them 
made payable to the plaintiffs, in order that they,Coates & Co., 
might borrow money upon it, or hand it over to the payees in 
discharge of a debt, surely the payees, in either case, might sue 
upon the instrument, without proving the giving of value to 
the drawer or maker. The want of such value could not be 
relied upon as an answer to the action, on the ground of the 
contract between the immediate parties to the instrument being 
nudum pactum. 


Daniel on Negotiable Instruments, Sec. 178: 


If the remitter purchase the bill on credit for himself, and 
sell it in good faith to the payee, the drawer could not resist 
the payee’s suit for want of consideration if the remitter failed 
to pay the purchase money. Thus, if Duncan, Sherman & Co. 
of New York, being indebted to Gilliatt & Sons of London, pro- 
cure Fisk & Hatch, New York, to draw a bill on London, in fa- 
vor of Gilliatt & Sons, and remit it to the latter in payment of 
the debt, the liability of Fisk & Hatch to Gilliatt & Sons will 
be absolute, whether any consideration for the drawing of the 
bill has been paid by Duncan, Sherman & Co. or not.“ 


Kyd on Bills, 3: 
The parties to bills of exchange are generally four; two at 
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the place where the bill is drawn and two at the place of pay- 
ment; as where A, a merchant at Amsterdam, owes money to 
‘BR, a merchant in London, instead of sending the money in 
specie to B, he applies to C, another merchant in Amsterdam, 
to whom D, a fourth person residing in London is indebted to 
an equal amount. A pays to C, the money in question, and 
receives from him a bill directed to D to pay the amount to B, 
or any one appointed by him, who sends it to his correspondent 
B, with an order that the money be paid to him by D.” 


Parsons on Notes and Bills, Vol. 1, 181: 


Although it should appear on the face of the bill sued on, 
that the plaintiff was the immediate promisee of the defendant, 
the plaintiff may show that he was not soin fact, but that the 
bill came to him through other hands. Thus the payee is in 
general the immediate promisee of the drawer, and in an action 
by the former against the latter, a want or failure of considera- 
tion for drawing the bill is a good defense. But if A, in New 
York, being indebted to B, in London, procures C, in New 
York, to draw a bill on London in favor of B, and remits the 
same to B in payment of his debt, the liability of C to B will 
be absolute, whether C received any consideration from A or 
not, for the transaction is the same in substance, as if the bill 
had been drawn in favor of A and by him endorsed to B; and 
in that case in an action by B against C, there could of course 
be no inquiry into the consideration between C and A.“ 


This law is not peculiar to foreign bills of exchange, 
but is applicable to all kinds of commercial paper, for 
which the maker receives a consideration from some party 
other than the payee. In all such cases the payee occu- 
pies the same position as an indorsee, and if he is an in- 
dorsee for value, the maker cannot set up want of con- 
sideration as a defense against him. Thus if A obtains a 
check or note from B payable to C, and delivers it to C 
for a valuable consideration, B cannot set up as a defense 
to a suit brought by C, that A paid nothing for the check 


or note. 
Watson v. Russell, 3 B. & S., 34 (113 E. 


C. Z. R.) 
A took the charter of a ship from C, for which A 
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agreed to pay 120 pounds every four weeks in advance. 
A, through the assistance of B, sublet the ship. A, hav- 
ing made the first payment, made default upon the sec- 
ond, and C threatened to forfeit the charter. A there- 
upon obtained from B an advance of sixty pounds to use 
upon the second payment and B drew his check for that 
amount directly to the order of C, but gave it to A to 
deliver, instructing him, however, not to deliver it except 
in consideration that the vessel should be allowed to per- 
form her charter. 


A sent the check.to C in a letter, saying: ‘ Enclosed, 
you have a check for sixty pounds, which will pay the 
charter up to Monday next; the end of next week I 
vill send you sixty pounds more.” A did not make 
known to C the fact that the check was not to be used 
except in consideration that the vessel should be allowed 
to perform her charter, and as A did not pay the remain- 
ing sixty pounds, C stopped the vessel. Thereupon B 
sued C to recover back his check, or the amount thereof. 


The court (Crompton, J.) held that the plaintiff could 
not recover, and said: 


If A, by means of a false pretense or a promise or condition 
which he does not fulfill, procures B to give him a note or check 
or acceptance in favor of C, to whom he pays it, and who re- 
ceives it bona file for value, B remains liable on his acceptance. 
His acceptance imports value and liability prima facie, and he 
can only relieve himself from his promise to pay C by showing 
that C is not a holder for value, or that he received the instru- 
ment with notice, or not dona fide. The instrument is one 
which C has a right to take, relying on the acceptance or mak- 
ing of the party, and it is no answer to say that there is no con- 
sideration as between him and the acceptor or maker, if the 
holder took it dona fide for value. 


This case was appealed to the Court of Exchequer and 
was affirmed, the chief justice saying: 


“The plaintiff’s check was a negotiable security, and as such 
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having been taken by the deſendant ſor value, without notice, 
he has the right to keep it, although the plaintiff may be the 
true owner as between himself and Keys.“ 


South Boston Iron Co. v. Brown, 63 Me., 
139. 


A made a contract with B for the latter to make a cer- 
tain machine, and A at the request of B made a note 
therefor payable directly to the order of C. The latter 
took the note on account of a certain indebtedness from 
B and commenced suit upon it against A. The court 
held that A could not set up failure of consideration as a 
defense. The court cites and relies upon Muuroe v. Bro- 
dier, supra. 

Parsons on Notes and Bills, Vol. I, 199. 


If a note is — in suit which the maker gave to the payee 
at the request of a third person, the payee need not show that 
any consideration existed as between the maker and the party 
at whose request the note was given. 


And, again, upon page 183 of the same volume, the 
author says: 3 


‘‘If A for a valuable consideration moving from C to him 
should procure B to make his note in favor of C, it should seem 
that it would be no answer to an action by C against B that the 
latter received no consideration for making the note. 


See also to the same effect 
Glascock v. Rand, 14 Mo., 550. 


Horn v. Fuller, 6 N. H., 511. 


Let us apply this law to the facts. 


The Fidelity National Bank had for some months been 
acting, according to its own representations, as a deposi- 
tary for Wilshire, of funds to be used in his trades with 
C. J. Kershaw & Co., and these funds had been remitted 
to the American Exchange, partly by draft drawn by C. 
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J. Kershaw & Co., partly by draft drawn by Wilshire to 
the order of C. J. Kershaw & Co., and partly by certifi- 
cates of deposit, similar to the one in suit. Upon June 
14, the Fidelity Bank notified the American Exchange 
that Wilshire would be in Chicago the next morning with 
$600,000 for his use in his trades with Kershaw and 
others. When, therefore, Wilshire came to the Ameri- 
can Exchange on the morning of June 15th, he came 
duly accredited by the Fidelity Bank asthe purchaser of 
the $600,000 which he brought, and he acted as such in 
delivering the draft in suit. The fact that this draft was 
made payable to the order of the American Exchange 
itself, was not inconsistent with the representation that 
Wilshire held it as purchaser and remitter. 


The payee is a holder for value. 


Wilshire received value from C. J. Kershaw & Co., 
and he acted with them in getting the draft placed to 
their credit as cash by the payee. 

C. J. Kershaw & Co. had bought a large amount of 
wheat for Wilshire, for the payment of which he was 
liable. Hamilton Dewar estimated that upon the night 
of June 14th, this liability was about $800,000 more than 
the value of the wheaton hand. (Rec., 389.) 


Wilshire gave Kershaw & Co. the $600,000 on ac- 
count of this liability. This indebtedness is not dis- 
puted. 


As Wilshire delivered this paper to Kershaw & Co. in 
the presence of the payee and with the express under- 
standing that the payee was to take it and place it to the 
credit of Kershaw & Co., the past indebtedness of Wil- 
shire to Kershaw & Co. was a sufficient consideration to 
give the payee a good title to the paper for the use of 
Kershaw & Co. 
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It is clear, however, that Wilshire was moved to give 

{ . this paper to Kershaw & Co. chiefly by the considera- 

* tion that appellee would at once give Kershaw & Co. 
credit for the amount. 


This credit was given and on the faith of it appellee 
resumed payment of the checks of Kershaw & Co. and 
| paid $239,930.78. 

; It is also clear that appellee did not receive this paper 
for collection. That would have defeated the object 
which Wilshire and Kershaw & Co. had in view. Ker- 
shaw & Co. estimated that $218,000 would enable them 
to stand up against the panic and carry them through the 
day. Appellee's cashier took down these figures as they 
were made. Wilshire then brought in the paper and 
gave it to Kershaw & Co. The two bills were endorsed 

y by Kershaw & Co. “for deposit and they handed the 
paper to the cashier with the request that it be placed to 
their credit. The cashier made out a deposit ticket 
showing one item of $400,000 deposited with appellee to 
the credit of C. J. Kershaw & Co. Then Wilshire and 
Kershaw & Co. left the bank and the whole amount of the 
deposit (less $800 charged for exchange), was placed to 
the credit of C. J. Kershaw & Co. on the books of the 
bank. 

There can be no doubt that this state of facts makes 
appellee the owner of the paper received on deposit. 
The law is well settled. 
a Ry. Co. v. Johnston, 27 Fed. Rep. 243, 
(s. c. 23 Blatchf., 489.) 


A, who for many years had kept an account with the 
Marine National Bank of New Vork, deposited a sight 
draft on May 5, 1884, dated that day and drawn by him 


- — —— Leg 


44 


on a Boston corporation, which was indebted to him for 
the amount of the draft. The bank was insolvent at the 
time of the deposit, but forwarded the draft for collection 
to its correspondent at Boston, and the same was paid 
upon May 7th, after the Marine National Bank had failed 
and closed its doors. When the draft was deposited the 
bank credited A with it as a cash item, and upon several 
similar occasions A had deposited similar drafts and had 
been credited therewith, and they were treated by him 
as cash deposits. Held: ( Wallace,J.) When a sight 
bill is credited by a bank to a customer as a cash item, 
wiih the latter’s assent, the transaction is equivalent to a 
discount of the bill by the bank. The court also held 
that the draft in question was not the property of A 
when paid by the drawee, and that he was not entitled to 
recover the amount thereof from the receiver of the 
bank. 


The court says: 


“Sight bills, drawn by one corporation upon another of 
prominent financial standing, like the interest coupons of such 
corporations, or like certified checks upon banks, are generally 
accepted in commercial usage as the equivalents of money. 
They have practically the same attributes as bills issued by beak. 
ing corporations, which are merely promises to pay at sight, and 
are everywhere accepted as money in the absence of special cir- 
cumstances affecting the financial standing of the corporation 
issuing them. 

“ When a sight bill is deposited with a bank by acustomer, at 
the same time with money or currency, and a credit is given him 
by the bank for the paper, just as a like credit is given for the 
rest of the deposit, the act evinces unequivocally the intention 
of the bank to treat the bill and the money, or currency, with- 
out discrimination, as a deposit of cash, and to assume towards 
the depositor the relation of a debtor instead of a bailee of the 
paper. If the customer assents to such action on the part of the 
bank by drawing checks against the credit, or in any other way, 
he manifests with equal clearness his intention to be treated as 
a depositor of money, and as such, as a creditor of the bank, 
instead of a bailor of the paper. Under such circumstances it 
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should be held that the bank acquires title to the paper, just as 
it would to a deposit of money.” * * * 

.. Some significance must be attached to a credit entry of the 
dill upon the books of the bank as cash, and the natural impli- 
cation would seem to be that the bank, by making such an en- 
try, assumes to receive the bill as money. Correlatively, if the 
depositor understands that the bank proposes to receive the pa- 
per as money, and assents expressly or by acquiescence, it would 
seem that he consents to part with the title to the paper. 


Bank of Circleville v. Bank of Monroe, 33 
Fed. Rep., 408. 


This case was also decided by Judge Wallace. The 
facts show that the paper was left “for collection,” and 
the court therefore holds that the title did not pass, but 
affirms the doctrine laid down in the case last cited, in the 
following terms: 


When the paper consists of sight drafts or checks, and a 
credit is given when the paper is delivered, as upon a deposit of 
money, the transaction may be equivalent to the discount of the 
paper, or the delivery may be treated as a deposit of money, in 
which case, of course, the title to the paper passes to the 


banker.“ 
In re Bank of Madison, 5 Bissell, 515. 


A customer of a bank having an open and running ac- 
count, in which it was the usual course of business to 
credit all notes and bills discounted or collected, endorsed 
and left a certain note, which was placed to the credit of 
the customer. The bank failed, and an assignee in bank- 
ruptcy was appointed. Held, that the note had become 
the property of the bank. 


The court decides that money, checks or bills, depos- 
ited by a regular customer, becomes the property of the 


bank. 
Clark v. Merchants? Bank, 2 Comstock, 


380. 
C. & Co. were brokers in Philadelphia, and S. & Co. 
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were brokers in New York. They were the collecting 
agents and business correspondents of each other. C. & 
Co. sent to S. & Co. a bill due at sight to be collected, 
and directed it to be placed to their credit. At the same 
time C. & Co. drew sight drafts on S. & Co. for the 
amount. S. & Co. collected the bill by receiving the 
check of the drawee, and credited the amount to C. & Co. 
They then deposited the check in the bank where their 
accounts were kept, and the bank passed it to their credit 
as cash and received the cash upon it. S. & Co. stopped 
payment without paying the drafts of C. & Co. drawn 
against the bill, and being indebted to the bank more than 
the amount of the bill. Held, that on the receipt of the 
bill by S. & Co. the title vested in them, and that C. & 
Co. could not recover the proceeds thereof from the 


bank. 
Bank v. Bank, 7 Lans., 197. 


Held, that checks deposited in a bank became the 
property of the bank. 
In re Franklin Bank, 1 Paige, 249. 


Held (W ALwortThn, Chancellor), that the money, checks 
or bills deposited in a bank become the property of the 
bank; that there is an implied assent to this on the part 
of the depositor, and that the bank may issue bills and 
discount notes on the credit of such deposits. 

Platt, Receiver, v. Beebe, 57 N. V., 339. 


The case is peculiarly applicable, because of the simi- 
larity of the principal facts to the facts in the cases at 
bar. : 

The suit was brought by the receiver of a national 
bank upon a note for $2,500, taken by the bank under 
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the following circumstances: The note was made by the 
defendant, Beebe, to the order of one Crawford, and de- 


livered to him with instructions to procure it to be dis- 


counted and bring the proceeds to Beebe. Crawford 
took the note to the bank and indorsed it, and asked to 
have it discounted or his own account. The bank de- 
clined to discount it at that time, not being then in funds, 
but agreed to do so when they had the funds, and it 
was agreed meanwhile that Crawford might leave the 
note and draw against it, which he did. In pursuance of 
this agreement, Crawford had drawn against the note 
about $1,800. 

Held, that the bank had become the owner of the note. 
The tourt says, however, that: 


If it was otherwise, and the note, left as it was, and drawn 
against, was a mere pledge for the sum paid upon the drafts, the 
note being commercial paper, the bank was not subject to the 


rule — the rights and liabilities of a pledgee, but is 


older for value. 


Metropolitan Natl. Bank v. Loyd, 90 N. 
V., 530. 


Murray deposited a certain check in a Troy bank, and 
the bank gave credit to the depositor for the amount of 
the same. 


Held, that the property in the check vested in the bank 
and that Murray could not have reclaimed it if it had 
remained in the hands of the bank. The court refers to 
a number of authorities sustaining this doctrine, amongst 
others to JVational Bank v. Millard, 10 Wall., 152, to 
which we also refer. 

Brooks v. Bigelow, 142 Mass., 6. 


regarded as a 


Checks were deposited in a bank in New Vork and 
placed to the credit of a customer, under an agreement 
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with the bank that all checks drawn on banks in other 
places should be passed to his credit on the day of de- 
posit, but, if returned unpaid, should be charged to his 
account. 

Held, that the bank became the owner of the checks 
with the right to charge them back if it saw fit, in case 


the checks were not paid. 
Bank v. Miller, 77 Ala., 168. 


This case holds that checks deposited in the ordinary 
course of business by a general customer become the 
property of the bank. 

Ayres v. Farmers Bank, 79 Mo., 421. 


A check was deposited and placed to the credit of a 


customer. Held, that it was in effect a purchase of the 


paper. 
Flannery v. Coates, 80 Mo., 444. 


This case follows Ayres v. Farmers Bank, supra. 
Titus v. Bank, 6 Vroom, 588. 


Certain checks were deposited and placed to the credit 
of a customer as cash. The court says: 


They were received and credited in a cash account as cash, 
in part as payment of an overdraft, and in part to be drawn 
inst. They were received and credited in the same way as 
bills or notes of other banks. By such crediting, the bank be- 
came the owner of these bills, as they do of legal tender notes 
or bank bills so deposited, and had the defendants failed the 
next day the plaintiffs could not have demanded these identical 
checks as their property, left for collection, against a receiver 
or an assignee in bankruptcy. The plaintiffs had received the 
price of these checks by having it credited on a overdraft and 
by drawing for it.” 


Terhune v. Bank, 7 Stew. 8 367. 


Terhune deposited checks and cash. The whole was 
placed to his credit, and the checks were forwarded for 
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collection; and the bank’s correspondent, to whom they 
were sent, credited the bank with the amount of the 
checks. Next day the bank suspended. Held that Ter- 
hune was not entitled to any preference, as the bank had 
become the owner of the checks. 

Bank v. Crawford, 2 Cin. Sup. Ct., 125. 


This case supports the same doctrine. 
In re Carew’s Estate, 31 Beav., 39. 


This case is very pertinent, because of the similarity of 
the facts to some of the facts in the cases at bar. 

A drew bills on B, which were accepted by the latter, 
although he received no consideration for his acceptance. 
B entrusted the bills to C, from whom A obtained them 
by fraud, and left them on deposit with his bankers. The 
bank placed the bills to the credit of A, but paid him no 
money therefor, his account being then overdrawn. 


Held that the bank was a purchaser of the bills for 
value. | 
Ex parte Richdale, 19 Ch. Div., 409. 

A drew a check on B, payable to C, who indorsed it to 
D. The latter deposited it in his own bank, and it was 
placed to his credit and afterward paid. The trustee in 
bankruptcy of A, the drawer, claimed the proceeds from 
the bank. Held, that he was not entitled to recover. 


The court (JEssEL, M. N.), says: 


The bankers were the holders of the check for value. The 
moment they credited the amount of it to Alfred Palmer it be- 
came their property. Therefore, if the drawers had stopped the 
—— of the check on the 28th of April, still they could not 

ve avoided payment of the amount to Alfred Palmer's 


bankers.” 

It was argued by counsel that it was the practice of 
bankers to return dishonored checks to their customers. 
But the court replied: 
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„They would sue on it, if the customer's account was over 
drawn.“ 


It has been said by appellant's counsel that the fact 
that this bill of exchange was payable to the order of ap- 
pellee was notice to appellee that Wilshire was not the 
purchaser or remitter of the bill. 


To this we reply: 
First. It is every day practice for a party purchasing 


a bill from a bank to have it drawn payable to the order 
of the party to whom the purchaser intends to forward it. 


Second. The Fidelity bank stated to the American 
Exchange in its telegram of June 14th, that Wilshire 
would be at the American Exchange the next morning 
with $600,000 to make his trade with Kershaw and oth- 
ers good. When Wilshire came he had $600,000 issued 
by the Fidelity bank, including this bill, but only $500,- 
ooo excluding this bill. As a part of this $600,000 he 
also had a certificate of deposit issued by the Fidelity to 
the American Exchange saying, “ Messrs. Wilshire, Eck- 
«ert & Co. have deposited two hundred thousand ($200,- 
4000) dollars to your credit for the use of C.J. Kershaw 
“& Co.” 


Third. It was manifestly necessary to the end which 
Harper and Wilshire had in view that the American Ex- 
change should be deceived into receiving this Fidelity 
bank paper as money which Wilshire was putting up to 
save his purchases from the panic. 

It has also been claimed by appellant’s counsel that the 
manner in which appellee acted after taking this bill on 
deposit shows that it is not a dona fide holder for value. 


We have already stated what took place between the 
American Exchange, Wilshire and Kershaw & Co. when 
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the deposit of $400,000 was received, but have purposely 
reserved the facts to which appellant’s counsel refer in 
order that they might be considered in this connection. 


The two bills taken on deposit by appellee were drawn 
differently in this, one was payable to the order of C. J. 
Kershaw & Co., the other to the order of appellee. The 
assistant cashier noticed this difference, and feared the 
Fidelity bank might subsequently claim that the bill pay- 
able to the order of the American Exchange was a part 
of the $200,000 mentioned in the certificate of deposit. 
He therefore prepared and sent the following telegram: 

‘¢ CHICAGO, 15 June, 1887. 
Fidelity National Bank, Cincinnati, Ohio. 

Your draft on New York, number sixteen four twelve, deliv- 
ered us this morning, is made payable to our order. Why was 
this done, and is the amount charged against us or is it intended 
for use of W., as he may direct? 

Answer quick. 

Am. Ex. Nat. Bank.” 

This telegram was sent as the cashier says only “ as an 
“extra precaution.” (Rec., 345.) Appellee was under 
no obligation to wait for areply. It was at liberty to act 
upon the representations which the Fidelity bank had al- 
ready made. In fact, as soon as the doors of the bank 
were opened, it was compelled to act. There was such 
a run upon the account of Kershaw & Co. that within an 
hour their account was exhausted and more than ex- 
hausted, it was overdrawn $60,958.39, and the bank was 
obliged to again stop payment of their checks. 


This was two hours before any reply by wire was re- 
ceived from the Fidelity bank, notwithstanding it had 
been requested to “ answer quick.” But when the reply 
came it did not disavow the authority of Wilshire to use 
this bill as a part df the $600,000 with which to protect 
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his trades with Kershaw and others. The reply was as 
follows: (Rec., 54.) 

‘¢ CINCINNATI, Ohio, June 15, 1887. 
American Exchange National Bank, Chicago: 

We want number sixteen four twelve to apply on your account, 
and have wired parties. Please send all drafts to us and order 
Cincinnati National to deliver one to-day. Party that controls 
special account out of city. Answer. 

FIDELITY NATIONAL BANK.”’ 

From this telegram nothing could be inferred other 
than that this bill had been issued and given to Wilshire 
for his use, but that since it had been issued something 
had occurred which made the Fidelity bank wish to 
withdraw it if it could obtain the consent of the parties in 
interest to whom it had wired. The telegram which 
appellee’s assistant cashier sent was sufficient to notify 
the Fidelity bank that Wilshire was using this draft as 
a part of the $600,000, and it gave the Fidelity bank an 
opportunity to “answer quick” that Wilshire had no 
right to use it in that way, if such were the fact. 


There was nothing in the reply, if it had been received 
in time, to warn appellee not to place this draft to the 
credit of Kershaw & Co., nothing to discredit Wilshire’s 
title to it. 


The fact isthat Mr. Harper, the vice-president 
of the Fidelity bank who sent this reply in the name 
of his bank, had no intention of discrediting Wilshire. 
He meant to have the trades with Kershaw & Co. pro- 
tected, and if the $600,000 was needed for that purpose, 
he meant to have it so used. But if it was possible to 
accomplish his purpose and still withhold a part of the 
$600,000, that was what he wanted. He tried to do 
this first by telegraphing to Gahr under the name of A. P. 
Gordon (as we have seen), to keep back the certificate 
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for $2Q0,000 if possible. Again when he received this 
telegram of inquiry from the American Exchange about 
. this draft, he thought he saw an opportunity to withdraw 
‘that, so he telegraphed the American Exchange: We 
want number sixteen four twelve to apply on your ac- 
“count,” and at the same time telegraphed Gahr to ar- 
range, if possible, for this draft to be applied on the 
Fidelity’s account. It was, however, too late, the draft 
had been placed to the credit of Kershaw & Co. and the 
funds paid out. Gahr knew it was too late, and did not 
undertake to accomplish anything of the kind. 


The court will please note that although the Fidelity 
bank kept its doors open until June 21st it made no claim 
that this bill of exchange was not issued in good faith as 
part of the $600,000 for which Wilshire had paid. It 
did not claim that appellee had wrongly applied it to the 
credit of Kershaw & Co. Harper simply tried to rob 
appellee of it vi ef armis. He “wanted to apply it on 
‘¢ appeHee’s account.” No doubt he wanted to, but he 
did not have the hardihood to try to give any reason for 
so applying it. 

While appellee was paying checks, the two drafts and 
the certificate of deposit were in the hands of the assist- 
ant cashier on the way in due course of business to be 
entered upon the books of the bank, and while they were 
in his hands he made out the following deposit ticket: 


54 


% AMERICAN EXCHANGE NATIONAL BANK, CHICAGO. 


Deposited for account of C. J. Kershaw & Co., June 15, 1887. 
Checks and drafts on other towns and cities: 
Cincinnati — ... 5200, ooo 
$6 N. F..... oe eee eee eee 100, ooo 
„ œX n 


5 399, 200 
Credited subject to advice from the Fidelity Nat. that draft 
is for Kershaw account. We have wired for advice.” 


This ticket was handed to the teller with the deposit 
before the note at the bottom was put on, but immediately 
afterwards the assistant cashier went back to the teller 
and added the note. (Rec., 68-9.) 


Appellant’s counsel are in error in saying that ¢his de- 
posit ticket was made out when the deposit was made. 
Mr. Wilshire, their own witness testified on this point as 


follows: 


I was shown a deposit ticket which gave credit on the books 
of the bank for $400,000 to C. J. Kershaw & Co. I saw the 
deposit ticket which was to — the credit. 

Q. Who made out the deposit ticket? A. I am unable to 
say; it was shown by Mr. Dewar. I asked for a receipt, or for 
some paper to show me that the deposit had been e of the 
money ; he then exhibited this deposit ticket to me, and said 
later he would give me a receipt, which he failed to do. 

Q. Was there anything unusual about the deposit ticket? A. 
No, sir; nothing unusual ; ordinary deposit ticket, such as they 
use in banks in general. 

Q. How much did the deposit indicate C. J. Kershaw & Co. 
received credit for? A. Four hundred thousand dollars. 

Q. Were there any conditions named in the deposit ticket? 
A. No, sir.“ (Rec. 83.) 

* * * * * 


“Q. State Mr. Wilshire, whether subsequently during the 
day, you had any conversation with Mr. Dewar, the cashier of 
the American Exchange Bank? A. I had; yes, sir. 

Q. When and what was it? A. I spoke to him in relation 
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to areceipt that he had promised to give me; or a statement of 
the disposition that he made of this money. 
When was that? A. That was immediately after our 


interview, and immediately after I had turned over the money 


to them. 
Q. Well, what was said then? A. He said before I left 


that he would give me a receipt, but he did not; and then before I 


left I spoke to him again, before I left the bank, which was about 
fifteen or twenty minutes after this; and he then exhibited to 
me a deposit ticket which showed that four hundred thousand 
dollars had been placed to the credit of C. J. Kershaw & Co. 
He said, ‘I will give you either a copy of this, or some other 
form of receipt before you leave the city,’ I said, ‘ Very well, I 
shall be in again; I have to go to C. J. Kershaw & Co.s office 
to attend to some business transactions; and I will return again 
and get the receipt for this.” (Rec., 39-90.) 

* * * * * 


. Were you shown this deposit slip before you left the 
bank, Mr. Wilshire? A. That is the time I had the conversa- 
tion. My impression is that before I left, as I was going out at 
the railing, I turned and spoke to Mr. Dewar, the cashier, and I 
think it was then that he showed me this deposit slip. 

Q. That deposit slip, you say, was in the ordinary form? A. 
Yes, sir. 

. And showed that two of those drafts and the letter of 
advice had been placed to the credit of C. J. Kershaw & Co.? 
A. Jt showed that four hundred thousand dollars had been 
placed to the credit of C. J. Kershaw & Co. But it didn’t 
show which of the drafts, or the letter of advice and drafts— 

Q. Well, you knew that it was made up in that way, didn’t 
you? A. No, there was nothing on the deposit slip to show 
that. 

Q. But you knew, Mr. Wilshire, that Mr. Irwin had taken 
two of the drafts? A. Yes, I knew that. 

Q. Then you knew, did you not, that the four hundred 
thousand dollars must have been made up of two remaining 
drafts and the letter of advice for two hundred thousand dollars ? 
A. I had no way of knowing that. 

Q. Could it be otherwise, Mr. Wilshire? A. Well, I don’t 
know; I suppose not. 

Q. When you went away from the bank, Mr. Wilshire, you 
knew that the American Exchange National Bank had taken 
this letter of advice and had credited it to C. J. Kershaw & Co. 
as a cash item; this letter of advice for two hundred thousand 
dollars, which you knew to be false? A. I knew that they had 
taken it; /knew that had placed $400,000 to the credit of 
C. J. Kershaw & Co. of the papers I have already enumerated 
as being in that envelope.” (Rec., 113, 114.) 

0 0 0 0 0 
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Appellee’s counsel then handed the witness the ticket 
made out by the assistant cashier and examined him in 
reference to the same, as follows: 


‘¢Q. Will you look at the deposit ticket I now hand you, Mr. Wil- 
shire, which is Exhibit No. ‘ 69’ of the deposition of Robert M.Orr, 
and state whether or not that is the deposit ticket which was 
shown you by Mr. Dewar on the 15th of June? A. (After ex- 
amining.) No, sir; that is not the ticket.” (Rec., 118.) 


Upon re-examination by appellant’s counsel upon the 
same matter witness testified as follows: 


6. Now, here is the deposit ticket, marked Exhibit 69, 
which Mr. Swift has shown you, and which you have stated is 
not the deposit ticket shown you by Mr. Dewar, the cashier of 
the bank. Now, will you please take this ticket and tell me 
how it differs from the one shown you by Mr. Dewar, if at all. 
And state how you are able to state that this is not the one? 
A. Well, there was no writing on the deposit ticket that I saw, 
except the mere name of C. J. Kershaw & Co. and the date, the 
15th of June, and the figures $400,000. This ticket has some 
writing here (indicating) which seems to be a contract or a state- 
ment. ä 

Q. Some writing following a * and beginning with the 
word ‘credited’? A. Ves, sir. 

Q. Do 1 say that that was not on the deposit ticket 
showed you? A. Yes, sir, that was not on. 

Q. Was it otherwise similar to this ticket? A. Well, the 
amount was for $400,000, and this amount differs from that; 
this gives the items. (Rec., 128, 129.) 


Appellee’s assistant cashier, Mr. Orr, was examined by 
appellant’s counsel about this deposit ticket. which he 
made out, and testified as follows: 


. Did you make the deposit slips for the credit to Ker- 
shaw’s account of the $399, 200 ? 

A. Idid. 

Q. Were there two made? 

A. Not that I know of. 

Q. I will ask you to refresh your memory, and see whether 
- . there was not a change made in the deposit tickets during 
that day? 

A. No change whatever made. 

Q. Will you be kind enough to produce the deposit ticket ? 
A. (Witness produces the deposit ticket.) 


Q. At what time in the day was this deposit slip made out 


by you? 


A. I cannot say what hour; some time during the forenoon 
of the 15th of June. 
as it originally made out as it is now, with the condi- 

tion written at the bottom of it, or was that added at a sub- 
sequent time ? 

A. The deposit slip was made out first, and I took it forward 
to the teller, and immediately after I went back to the teller 
before the entry had been passed by him, and wrote that on.“ 


Counsel for defendant offered said deposit ticket in evi- 
dence, and the same is marked Exhibit “69,” and is as 


follows: 


(Here follows the deposit ticket above shown.) 


4 . Did you get any memorandum or slip of any kind, or 
did you see any made by any other officer or person in the 


bank ? 


A. No, sir.“ (Rec, 68-69.) 


It is evident, from this testimony, that the cashier made 
out a deposit ticket, when the deposit was taken, showing 
one item of $400,000 deposited by C. J. Kershaw & Co., 
and this was the ticket which Wilshire saw. This was 
the ticket made at the request of Kershaw & Co. when 
they handed the deposit to the cashier and said “ Place it 
to our credit.” 


What became of this deposit ticket does not appear. 
It would seem, from the evidence of the assistant cashier, 
that it did not come into his hands. He made out the 
ticket which has been introduced in evidence. But there 
is no evidence tending to show that this deposit ticket 
was ever seen or assented to by C. J. Kershaw & Co. or 
by Wilshire. 

On the contrary, appellee’s cashier testifies, expresssly 
that Kershaw & Co. did not know that the bank had not 
placed the deposit at once to their credit on the books of 


(Rec., 389.) 
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the bank, although they did know of the telegram ap- 
pellee had sent the Fidelity bank. ; 


The cashier testified as follows: 


Q. Did Kershaw & Co. know, so far as you know, that the 
bank was telegraphing in reference to any of this paper, except 
in reference to the one draft of $100,000 made to the order of 


the bank ? 

A. I think they did, sir. 

Q. Did they know whether or not the deposit had been 
placed to their credit ? 

A. They could not have known. 

Q. As to the fact, simply, did they know? 

A. They did not know it had been placed to their credit.’ 


(Rec., 323.) 3 

The last answer is explained and corrected, as fol- 
lows: 

4. It seems, Mr. Dewar, I did not correctly understand 
an answer to one question that was put upon the direct exam- 
ination which I will repeat; I asked you, and I ask again, 
whether, during the time that the American Exchange was cer- 
tifying and paying checks of Kershaw & Co., on the morning of 
the 15th of June, and before the two drafts and letter of advice 
had been placed to the credit of Kershaw & Co. on the books 
of the bank, Kershaw & Co. themselves knew that the drafts 
and letter of advice had not been placed to their credit; will you 
answer the question now, please? 

A. They did not know.” (Rec., 357.) 

We think it is clear that this deposit ticket made out by 
appellee’s assistant cashier, was made for the use of the 
bank itself, and that it did not in any way change the 
terms of the deposit as between the bank and Kershaw 
& Co. It was a private memorandum, made by the as- 
sistant cashier for the guidance of the paying teller. 


The credit on the books of the bank was not made in 
accordance with the terms of this ticket. It differed 
from the ticket in two material particulars: the credit 
was in one item, $399,200, and it was suconditional. 
The note at the bottom of this ticket was not carried into 
the books. 
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The following is a transcript of all the entries upon 
appellee’s books showing these transactions: 7 


7 8 2 Jun, 1887. WEDNESDAY, 15. 
| 


NAMES. | BALANCE.| DEPOSITS. SPINDLE. AL CHECKS./BALANCE 


256,878.18 


Co. 
| 11,401.17 839.980.78  |60,058.39 


Note. We show the above transcript of appellee’s 
ledger under a stipulation between counsel which permits 
the use of the books of account of either party at any 
stage of the litigation whether made part of the record 
ornot. (Rec., 310.) 

Appellant’s counsel had this book produced by appel- 
lee’s assistant cashier, and examined him upon the credits. 
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The evidence is as follows: 


Q. I want you to show me the entries, all of them, that 
there are of any kind upon the bank’s books, in reference to 
that item of $399,200?” 


A recess was taken to 2 o’clock P. M. 


Parties reassembled at 2 o’clock p. M. 


ce The witness produced the individual ledger showing the ac- 


count of C. J. Kershaw & Co., Wednesday, June 15, 1887. 

Q. Read the items in the deposit column? 

A. In the deposit column there is a deposit of $25,249.40; 
a deposit of $399,200; $49,925, which is scored through; 
$100,000. 

Q. You did not mention the last item of $100,000 in your 
testimony of yesterday; what did that consist of? 

A. A reversal entry. 

Q. What was the original entry? 

A. The original entry was the check charge of $100,000 and 
the redeposit to Kershaw’s credit. 


Q. hose check? 

A. C. J. Kershaw & Co.’s check. 

Q. On this bank? 

A. On this bank. 

Q. Of what date? 

A. The 1sth of June. 

Q. What was the $49,925. that is scored out? 

A. I don’t know anything about that; it is evidently a 


book-keeper’s misentry, and was scored out. (Rec., 69-70.) 


The item of $100,000 upon each side of the account 
has no connection with the bill of exchange. This item. 
was a check which C. J. Kershaw & Co. had certified 
about 11 o’clock. They finally decided not to use it, and 
gave it back with their own check for the same amount 
as the bank’s voucher for the cross-entry. (Rec., 324.) 

The credit was given upon the books as above, with- 
out any further conversation or conference with C. J. 
Kershaw & Co. (Rec., 326, 349.) 

The latter part of this reply telegram from the Fidelity 
bank needs explanation, and may as well be explained. 
here. It reads as follows: 


. 
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“ Please send all drafts to us, and order Cincinnati National 
to deliver one to-day. Party that controls special account out 
of city.” 

On June 14th Irwin, Green & Co. had deposited with 
the American Exchange a draft upon the fidelity for 
$217,862.50, which appellee sent to the Cincinnati Na- 


tional Bank for collection. It was presented on the rsth, 


and the Fidelity bank refused to pay, alleging that the 
deposit against which the draft was drawn had not been 
made. This was extraordinary, as Irwin, Green & Co. 


held a certificate of deposit issued by the Fidelity bank, 


and their draft was drawn against that deposit. The 
party who controlled the special deposit was “ out of the 
city,” but he was in Chicago, and said the draft was all 
right and ought to be paid. (Rec., 59-60.) 

This reply telegram also contained the strange request 
that the American Exchange should order the Cincinnati 
National to turn over to it, without payment, this draft for 
$217,862.50 (Rec., 54), and should send all drafts upon 
the Fidelity bank directly to it. | 

This was the end. of appellee’s confidence in the Fidel- 
ity bank. 

The next day (June 16th) four telegrams passed be- 
tween Wilshire and appellee, which we give. They are 
very satisfactory evidence that appellee did not suspect 
Wilshire had any connection with the Fidelity bank or its 
officers. The first is as follows: 

| “ CINCINNATI, Ohio, 6/16, 1887. 
‘‘ Am. Ex. Bank: 
After yesterday's understanding Kershaw must be protected 


to-day. Should this be done, all is well; if not, fear trouble to 


all. 
WILSHIRE.’” 


To which the bank sent the following reply (Rec., 65) . 
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‘¢ CHICAGO, June 17, 1887. 


‘Wilshire, Cincinnati, Ohio: 

Do not admit any understanding, but if you will deposit 
three hundred thousand to the credit of this bank, with the 
First National Bank, Cincinnati, and have that bank wire to 
their correspondent here by cipher that this has been done, and 
to advise us, and also have Chemical, New York, telegraph us 
through Am. Ex. Nat. Bank that the drafts for two hundred 
thousand which will be presented by Am. Ex. Nat. Bank for 
our account and use of Kershaw will be paid, we will protect 
Kershaw up to four hundred thousand dol He claims three 
hundred thousand will see him through. 


After sending this message (June 16th) the American 
Exchange received from the Fidelity bank the following 


letter: 
: ‘¢ CINCINNATI, June 15, 1887. 
American ——_ National Bank, Chicago, Illinois. 
GENTLEMEN: e charge your account $100,000 New York 
Exchange to your order sent you by message to-day. 
Respectfully yours. 
(Rec., 58.) E. L. Harper, V. P.“ 


And, thereupon, the American Exchange sent Mr. 
Wilshire the following telegram (Rec., 65): 


‘¢ JUNE 16, 1887. 
Wilshire, Cincinnat:: 
Fidelity advises us this morning by letter that they have 
to our account New York Exchange for one hundred 
thousand, payable to our order and left with us by you yester- 
day. This must be reversed and Chemical instructed to wire us 
they will pay same. Also Fidelity must wire us direct that they 
have reversed the charge, and authorize us to use this item for 
Kershaw. Otherwise you must deposit four hundred thousand 
instead of three hundred thousand in the bank we have alceady 
designated. Rush. 


AMERICAN EXCHANGE NATIONAL BANK.”’ 
To which Mr. Wilshire replied as follows (Rec., 66): 


% CINCINNATI, 16. 


Zo American Exchange Natl. Bank: 

Your telegram received at eleven three. Will go to work 
at once and arrange matter, but you must see Kershaw through 
without fail. You should have wired us sooner and would have 
fixed you up as desired. 


J. W. Witsutre.”’ 
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The second telegram to Wilshire shows simply that 
appellee was determined to avoid trouble over this draft 


No. 16,412 which it had credited to Kershaw & Co., but 


which the Fidelity bank had charged to appellee. 


Wiishire left Chicago the night of June 15th, knowing 
the exact condition of things with Kershaw & Co. and the 
American Exchange. He reported to Harper the next 
morning, and at the very time Wilshire was sending these 
telegrams of June 16th he and Harper were arranging to 
further defraud appellee by stopping payment of the drafts 
which Wilshire took to Chicago. They telegraphed the 
Chemical bank not to pay, and when the four drafts 
were presented to it the next day it did refuse to pay. 

Harper and Hopkins then (June 26th) charged this 
draft No. 16,412 to appellee on the books of the Fidelity 
bank, but they fraudulently entered it in the transactions 
of Fune 15th and changed the footings of the column in 
which the entry was made. 


But for this change the books of the two banks would 
have substantially agreed, and the books of the Fidelity 
bank (as well as those of appellee) would have shown 
that it owed appellee the amount of the decree rendered 
by the Circuit court on the certificate of deposit. The 
drafts were not, of course, charged to appellee. 

When appellee replied to the Fidelity bank’s telegram 
of June r4th, it suggested that Wilshire should bring the 
$600,000 in currency. Harper sent it in paper. Why 
was this? Was it because he could thus make appellee 
pay out its currency and then stop payment of the paper 
if the panic in wheat was not stayed? This was what 
he did. 


Did he mean to get appellee where it would be com- 
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pelled to advance its own money to sustain Kershaw & 
Co.? If so, he did not succeed, for appellee stoppped 
paying checks as soon as the deposit was exhausted. 9 


But appellee did fall into this trap so far as to treat the 
Fidelity bank paper as money, and that is what brings it 
here. 


Counsel for appellant have endeavored to show that 
appellee took this bill as collateral security and therefore 
is not a bona fide holder. 


To this we reply as follows: 


First. Appellee took this deposit not for collection, 
but as a cash deposit. There was no agreement with 
the depositor that the deposit should be held only as 
security. 

After the deposit was taken appellee telegraphed the > 
Fidelity bank as has been shown. It also telegraphed to 3 
New York to see if the Chemical Bank would pay the 
two bills when presented. Meanwhile appellee was pay- 
ing checks against the deposit of $400,000 Fidelity bank 
paper, and in a limited sense it may be said that the pa- 
per was security for the payments which were being 
made; that is, appellee was paying on the security of and 
in reliance upon the promises of the Fidelity bank and 
not from actual money. 

The reply to the New York telegram was that the 
drawee could not engage to pay unless funds were in | 
hand when the drafts were presented. This reply was ? 
just what might have been expected. It was not received 21 
until about 2 o’clock. The reply from Cincinnati was 
not received until after 1 o’clock. At 11 o’clock the de- 
posit had been placed to the credit of Kershaw & Co., 
and had been used up. 
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Appellee’s cashier, somewhat nettled by a persistent 

- -.yCross- examination, designed to show that appellee took 
this paper only as collateral security, summed up his pre- 

vious answers briefly in the following reply (Rec., 349) : 


I simply state it this way: that this paper was handed to me 
by my brotner, and to all intents and purposes he understood I 
would pay his checks through the clearings when he delivered 
that paper to me. I did not say I would pay it, nor I did not 
say what I would pay, or how much I would pay, what checks I 
would pay, or wnat I would do with the paper, and I held the 
paper there. It might be considered as collateral security, or 
whatever you choose to call it. I simply held the paper there 
until we had received advices from New York and Cincinnati. 
We commenc:d immediately to pay the checks at 10 o' clock. 
We paid more than Kershaw understood we should pay, and 
when this $200,000 check was presented we stopped paying, and 
to the best of my knowledge the drafts were then, before we re- 
ceived any telegram from New York or Cincinnati, placed to the 
credit of C. J. Kershaw & Co., the two $100,000 drafts, and the 


‘| $200,000 certificate of deposit. That is all the explanation I 
can make, and all the explanation I want to make in reference 
to it.. 


Kershaw & Co. had estimated in the morning that 
$218,000 would carry them through the day; $68,000 to 
pay their balances through the Board of Trade Clearing 
House to other members of the board, and $150,000 for 
other purposes. At 11 o’clock they asked appellee to 
certify a check for $200,000, instead of $68,000, and they 
had already drawn $239,000 instead of $150,000. It is 
this check for $200,000 to which the cashier refers in 
the above answer. All the testimony agrees that the full 
deposit was credited as cash on appellee's books at or 

25 about 11 O clock. 


Second. So far as appellee's right to recover the full 
amount of this bill is concerned it is immaterial whether 
it was taken kor deposit as a cash item or as collateral 
security, inasmuch as appellee paid Kershaw & Co. “s 
checks on the faith of it. We think appellant’s counsel 
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must have come to agree with us about this since the 
hearing in the Circuit court, otherwise they would have 
appealed from the decree in our favor on the other draft 
for $100,000. 

If we have stated our position and facts clearly, we 
think the following conclusions must be drawn: 


First. The Fidelity National Bank represented to ap- 
pellee that Wilshire was a bona fide holder of bill of Ex- 
change No. 16,412 for his use in making good his trades 
with Kershaw & Co. 

Second. Appellee, relying on said representations, 
took said bill on deposit from Kershaw & Co., placed it 
to their credit and paid their checks. 


Third. Under these circumstances, the Fidelity Na- 
tional Bank would be estopped from showing that Wil- 
shire was not a dona fide holder of the bill, and appellant 
stands in no better position. 


II. 
CASE NUMBER 1111. 


The bill in this case sets up that on June 14, 1887, the 
Fidelity National Bank issued a certain certificate of de- 
posit addressed to appellee, of which the following is a 
true copy: 

Tux Fipetrry NaTionat BANK. 
‘¢ Capital, $2,000,000.00. Surplus, $400,000.00. 


CINCINNATI, June 14th, 1887. 
% The American Exchange National Bank, Chicago, Illinois. 
‘¢GENTLEMEN: Messrs. Wilshire, Eckert & Co. have depos- 
ited two hundred thousand ($200,000.00) dollars to your credit, 
for the use of C. J. Kershaw & Co. 
0 Respectfully yours, 
‘ 4 Benj. E. Hopxins, 4s. Cas.” 


* 
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That upon the faith of this certificate of deposit, ap- 
pellee, upon June 15th, paid to said C. J. Kershaw & 
Co., and upon their orders, $20u,000, and thereby be- 
came entitled to recover that sum from said Fidelity Na- 
tional Bank; that upon June 18th, the same was presented 
to the Fidelity National Bank for payment, and said bank 
refused to pay the same or any part thereof. 


Certain collections afterwards made by appellee for 
the Fidelity National Bank, and mentioned in the bill, re- 
duced the claim to $198,697.23. (Agreed Rec., Appeal 
No. 1, 111, p. 22.) 

The paper upon which this suit is based is called by 
various names in the testimony; sometimes a “ certificate 
of deposit; sometimes a “letter of credit,” and some- 
times a “letter of advice.” We have spoken of it 
throughout this brief as a certificate of deposit, because 
we think this is the /ega/ character of the instrument. 


Certificates of deposit are in various forms; sometimes 
they fix a date at which, or limit of time within which 
payment is to be made; sometimes they provide for the 
payment of interest; and they usually provide for a de- 
mand and return of the certificate of deposit upon pay- 
ment. But neither of these features is essential. The 
name of the instrument itself indicates truly what it is, 
viz: a written statement by a bank that it has received 
on deposit a certain sum of money for the account of 
some party named in the instrument. 


Mr. Morse defines a certificate of deposit as “ the writ- 
“ten acknowledgment of the bank that it has received from 
“@ certain person a certain sum on deposit.” 

Morse on Banks and Banking, 63. 


The following instruments have been held to be certifi- 
cates of deposit: 
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This certifies that the Life Association of the South has on 
deposit with me the sum of $1,723.45, in currency. 
H. C. Hart, 
President and Treasurer Local Board of Trustees.” 


Hurt v. Life Association, 54 Ala., 495. 


% Received of Joseph S. Long sixteen hundred dollars on 
deposit, in national currency. 
Straus Bros. 


Ligonier, April 27, 1865. 
Long v. Straus et al., 107 Ind., 94. 


The obligation of a bank to its depositor is well settled. 
It is an obligation to pay to the depositor, or his order, 
the sum to his credit on demand. In Morse on Banks 
and Banking (p. 35) the author says: 


The bank is under the obligation of honoring the customer’s 
drafts and checks whenever the same are presented for pay- 
ment, provided that at the time of such presentment the bal- 
ance of the account, if then struck, would show a credit in 
favor of the customer of funds on which the bank has no lien, 
sufficient to meet the sum called for by the check or draft. The 
contract so to honor the depositor’s orders is implied from the 
usual course of business. The deposit is made with the tacit 
understanding that the bank shall respond to the depositor’s 
orders, so long as there is sufficient balance to his credit. 


The instrument we are discussing is not a simple noti- 
fication from the Fidelity National Bank to the American 
Exchange, that the former bank has received the sum of 
$200,000 on deposit to the credit of the latter bank. It 
entirely fails to carry out the intention of the parties, if it 
does not also, by necessary implication, contain a promise 
by the Fidelity National Bank that it 2 pay $200,000 
to the American Exchange, on demand, for the use of C. 
J. Kershaw & Co. 


Mr. JusTICE CLIFFORD says: 


‘‘ Undoubtedly, necessary implication is as much a part of an 
instrument as if that which is so implied was plainly expressed 
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Del. and Hudson Canal Co. v. Penna. Coal 
Co., 8 Wall., 276. 


In the case of Long v. Straus, supra, which is by far 
the, ablest case upon this subject which we have seen, the 
court, in reaching the conclusion that the instrument in 
suit was a Certificate of deposit, uses the following clear 
and convincing language: 


Into the contract before us the law enters and makes it an 
agreement to repay the money received on deposit. As the 
contract is a written one, not subject to variation by parol evi- 
dence, the agreement to repay the money must exist in it or 
not exist at all, and usually no just man would assert that one 
who receives money on deposit, and so states in a written con- 
tract, does not undertake to repay it. Ifhe undertakes at all, 
he does so by his written contract, for there is and can be no 
other contract, as all oral negotiations and stipulations are 
merged in the writing. 

* * * * * 

We do not regard the promise as an independent one, exist- 
ing outside of the written contract, but as a promise forming one 
of the terms of the contract. In short, we look upon it as a 
part of the contract, put there by law, for the parties are pre- 
sumed to have contracted with reference to the law. The prin- 
ciple on which we proceed is thus stated by Mr. Bishop, ‘ What 
is implied in an express contract, is as much a part of it as what 
is expressed.’ Bis Cont., Sec. 121. 


Mr. Justice BLECKLEY, of the Supreme court of 
Georgia, expresses his views about certificates of deposit 
as follows: 


„What is a certificate of general deposit issued by a bank? Is 
it not an acknowledgment of the bank that it has received aloan 
of money from the depositor, coupled with a promise, implied, 
if none be expressed, that it will repay the loan, at the bank, 
upon actual demand or call, if no particular time or place be 
specified? Does not the known course of business require this 
suggestion, and does not the nature of the transaction suggest it ?”’ 
(Lynch v. Goldsmith, 64 Ga., 50.) 


This instrument has, in the course of taking the testi- 
mony, been sometimes called a letter of credit, but it is 
clear, we think, that this is not a proper designation. A 
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letter of credit issued by a bank is a request upon another 


bank to give credit to the holder of the letter up to a cer-. 


tain sum named, and the bank issuing the letter agrees to 
pay any advances made on the faith of the letter, by the 
bank to which the letter is addressed. 


Story on Bills, § 459. 

Daniel on Negotiable Instruments, Vol. 2, 
800, § 1,790. 

Randolph on Commercial Paper, Vol. 1, 
§ 10. 


The relation of debtor and creditor is not created be- 
tween the two banks by the issue of a letter of credit. 
That relation does not arise until some advance is made 
on the faith of the letter, and it then exists only to the ex- 
tent of the advance made. 


In this case the Fidelity Bank at once charged Wilshire, 
Eckert & Co. with the $200,000, and credited the Ameri- 
can Exchange with the full amount; and the American 
Exchange, without giving any credit, or making any ad- 
vance to C. J. Kershaw & Co., might have drawn its 
draft upon the Fidelity for $200,000, in favor of C. J. 
Kershaw & Co., and the Fidelity Bank would have been 
under obligations to pay the same. 


As for the term “ letter of advice,” it could with. equal 
propriety be used to designate a letter of credit, a certifi- 
cate of deposit, issued to any party to whose credit some 
third party had made a deposit, or any letter containing 
information material to the party addressed. It is a term 
unknown to the law. 


We think, therefore, we are correct in designating this 
instrument as a certificate of deposit. 
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But certificates of deposit are now generally admitted 
to be nothing more nor less than promissory notes. 

* Parsons on Notes and Bills, Vol. 1, 26. 
Morse on Banks and Banking, 63-4. 
Miller v. Austen, 13 How., 218. 
Curtis v. Leavitt, 15 N. V., 92. 
Leavitt v. Palmer, 3 Comst., 34. 
Barnes v. Ontario Bank, 19 N. V., 152. 
Bank of Orleans v. Merrill, 2 Hill, 295. 
Bank of Peru v. Farnsworth, 18 IIl., 563. 
Laughlin v. Marshall, 19 IIl., 390. 
Hunt v. Divine, 37 III., 137. 
White v. Franklin Bank, 22 Pick., 181. 
Hart v. Life Association, 54 Ala., 495. 
Kilgore v. Bulkley, 14 Conn., 362. 
Lindsay v. McClelland, 18 Wis., 481. 
Bank of Chillicothe v. Dodge, 8 Barb., 233. 
Poorman v. Mills, 35 Cal., 118. 
Hazleton v. Union Bank, 32 Wis., 5m. 
Tripp v. Conzenius, 36 Mich., 494. 
Bean v. Biggs, 1 Iowa, 488. 
Howe v. Hartness, 11 Ohio State, 449. 


In the last case cited the instrument sued upon was in 
the following words and figures: 


„% Hartness, Hitt & Co., BANKERS. 
CLEVELAND, Ohio, May 12, 1856. 


F. C. Markham has deposited in this bank four thousand 
dollars in currency, payable in like funds, to the order hereon, 


of himself, with ints. 
HartNess, HILL. & Co.“ 


This document was held to be a certificate of deposit 
and a promissory note. 
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In White v. Franklin Bank, supra, the plaintiff de- 
posited with the defendant the sum of $2,000, and re- 
ceived from defendant a book containing the following 
words and figures: | 

„Dr. Franklin Bank, in accouut with B. F. White. Cr. 

1887. Feb. roth, To cash deposited ..... .. . . 82, ooo. 

The above deposit to remain until the roth day of August. 


E. F. BUNNELL, 
Cashr.’ 


The court says: 


The agreement that the deposit should remain until the roth 
day of August, amounts in law, by the obvious construction and 
meaning of it, to a promise to pay on that day.“ 


In Long v. Straus, supra, the court says: 


If the instrument we have under consideration had been 
written out in full, although payable on demand, it would be a 
promissory note, and it seems, under the principles we have 
stated, that it is a promissory note, and as such negotiable, for it 
is well settled that no precise form of words is necessary to con- 
stitute a promissory note, as any form that expresses a promise, 
although not in direct terms, will be sufficient. 

If we add to the instrument we are now considering the 
words „ payable on demand,” it becomes, without doubt, 
a promissory note; and these words are by necessary im- 
plication a part of the instrument. 

A promissory note usually contains an express promise 
to pay, but if the words which are written necessarily 
imply a promise to pay, the instrument may be a prom- 
issory note without an exf7ess promise, inasmuch as 
necessary implication is as much a part of an instrument 
ag if that which is so implied was plainly expressed.” 


As Mr. Byles says: 


“No precise words-of contract are necessary, provided they 
amount in /ega/ effect to a promise to pay.“ 


Byles on Bills, 8. 
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The foliowing authorities are to the same effect: 
Cummings v. Gassett, 19 Vt., 308. 
Franklin v. Marsh, 6 N. H., 364. 
Hussey v. Winslow, 59 Me., 170. 
Fleming v. Burge, 6 Ala., 373. 
Blood v. Northrup, 1 Kan., 28. 
Finney v. Shirley, 7 Mo., 42. 


A promissory note usually contains the words value 
received,“ but the consideration may be recited in full 
without changing the legal character of the instrument or 
impairing ‘its. negotiability. 

Randolph on Commercial Paper, Vol. 1, 
Sec. 180. 


4 A full statement of the consideration of a negotiable instru- 
ment does not affect its negotiability.“ 


Again, in the same volume (Sec. 203), the author 
Says: 


% The recital of an executed consideration, however full, will 
not destroy the character of the paper as a note.“ 


Leavitt v. Palmer, 3 Comst., 35. 


The court says: 


A promissory note imports a consideration, and none need 
be mentioned. But though a consideration be mentioned in a 
written promise to pay money, whether it be done in general 
terms, as by the words, ‘ for value received,’ or by specifying 
the kind of value, as a deposit of money, it is still a . promissory 
note. ; 

The fact that this instrument contains the words “ for 
the use of C. J. Kershaw & Co.,“ does not change its 
legal character. This was settled by the case of Miller 
v. Austen, supra, and, therefore, requires no discussion 


here. 
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The Fidelity National Bank itself entered this instru- 
ment upon its books as a check. See the following evi- 
dence given by a witness for appellant, a book-keeper 
who had been in the employ of the bank and was retained 
by the receiver. 


6 . Now, Mr. Watters, take the $200,000 transaction and 
show us the original entries in regard to that? A. In the 
National Bank Mail Credits, No. 3, 87, under date of June 16th, 
this entry goes from the charge ticket to the credit of the 
American Exchange National Bank, $200,000. This entry is in 
the handwriting of Mr. Edward Lucius. This ticket would say, 
credit American Exchange National Bank of Chicago, and 
charge Wilshire, Eckert & Co. That ticket would go to Mr. 
Lucius first, and then from the general book-keepers (to get their 
pay for it), it would go to the receiving teller, who would credit 
it to the general book-keepers; then he would charge it to the 
account of Wilshire, Eckert & Co., over here. (Indicating.) 
In General Scratcher, No. 2, under date of June 16th, the 
receiving teller credited the general book-keepers, $200,000, 
marked with a *, which indicated ‘check on the Fidelity 
National Bank’; that is our mark, On the same date, on the 
debit side, the receiving teller has charged out to the individual 
book-keepers under their column, ‘Item, $200,000.’ The 
charge check then went to the individual book-keepers, who, in 
Check Book, No. 3, L to Z, charged the account of Wilshire, 


Eckeit & Co., $200,000. That is all the original entries. 


(Rec., 170-1.) 
This instrument is commercial paper. 


Ordinarily the terms “ commercial paper,” and . nego- 
table paper,” are used as synonymous, but negotiability 
is not the infallible test of commercial paper. A prom- 
issory note made by A to B, and endorsed by C, is com- 
mercial paper, although it is not negotiable, except in 
states where it is made negotiable by express statute. 
The same is true of a bill of exchange. But notes and 
bills of exchange, whether negotiable or not, are always 
recognized as commercial paper. 


Mr. Randolph says: 


— — 
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Commercial paper, is rather a popular than a technical 
expression, oſten used, however, both in statutes and in decisions 
of courts to designate those simple forms of contract long rec- 

ized in the world’s commerce and governed by the law mer- 
t. This ex mercatoria, or common law of merchants, is of 
more universal authority than the common law of England. It 


applies, in general, to bills of exchange, promissory notes, 
dane. bank-bills and letters of credit. And in more recent 
times its principles have been extended, in part at least, to other 
evidence of indebtedness, such as due-bills, certificates of deposit 
and corporation bonds. 

These instruments may be s#egotiad/e, in the legal sense of the 
term, or son-negotiable.” (Randolph on Commercial Paper, 
Vol. 1, Secs. 1, 2.) 

Certificates of deposit, like promissory notes, are 
sometimes negotiable and sometimes non-negotiable. 

Morse on Banks and Banking, 65. 


This instrument is commercial paper of a high order. 
It is the paper of a bank. It is entitled to the same credit 
as bank-notes issued by the Fidelity Bank, except that 
the law requires a deposit to secure circulation. The 
mercantile community treat all paper issued by a bank 
in good standing as money. ‘This paper was issued to be 
used as money. The Fidelity Bank telegraphed appellee 
that Wilshire would come with “six hundred thousand 
“dollars.” In this paper which he brought, the Fidelity 
Bank stated that he had deposited “two hundred thous- 
and dollars.” The Fidelity Bank intended appellee 
should take this paper as money. If it would not do so 
the whole business would come to naught. Appellee did 
take the paper as money. The Fidelity Bank entered 
this paper upon its own books as being its own check 
upon itself. | 

Mr. Morse says further, in reference to certificates of 
deposit : 
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‘¢ Usually they émbody an express promise, in terms, to pay; 
but even if they do not, they are yet the bank’s acknowledgment 
of its indebtedness, and so are of nearly the same effect as tf they 
expressly promised payment.” (Morse on Banks and Banking, 


63, 64) 

Construing this paper in the light of all the circum- 
stances under which it was issued, we think its legal status 
is that of a certificate of deposit. 


Mr. Wilshire came to appellee on the morning of June 
15th, as the purchaser and controller of this certificate of 
deposit, in like manner as he came as the purchaser and 
controller of the bill of exchange. He deposited (accord- 
ing to the statement in the certificate) $200,000 with the 
Fidelity National Bank, and it issued this certificate of 
deposit therefor, but at his request it issued it directly to 
appellee instead of to Wilshire. 


All that we have said, therefore, in reference to appel- 
lee's claim as the holder of the bill of exchange, applies 
with full force to its claim as the holder of this certificate 
of deposit. It is a purchaser, and an innocent purchaser 
of both pieces of paper for value. 

There is no question of negotiability in this case, be- 
cause suit is brought by the original payee. And no 
question is made but that all the paper was applied by 
appellee for the use of C. J. Kershaw & Co. 


Appellant’s counsel will, however, contend that this 
paper is not a certificate of deposit, and will claim that it 
is a mere representation. 


But if this paper is not a certificate of deposit, it is 
certainly more than a mere representation. When a 
bank accepts money on deposit it agrees to pay the de- 
positor’s checks to the extent of the deposit. The 
bank’s obligation may be evidenced by a certificate of de- 


— — 


77 


posit, by an entry in a pass- book or by no writing at all. 
But the acceptance of the deposit, however evidenced, is 
the making of a contract. 


As soon as this paper was delivered to and accept ed 
by appellee the Fidelity National Bank had entered into 
a contract with appellee to pay it $200,000. 

If this paper is itself a contract, as we think it is, then 
we submit that it must be, however informal, a certificate 
of deposit. If it is not itself a contract it is at least 
evidence of a contract, and this suit is brought upon con- 
tract. It is not an action for deceit. We sue for the 
amount the Fidelity National Bank agreed to pay and 
not for the damage appellee has sustained through the 
misrepresentations of that bank. 

Appellee accepted this contract in good faith by plac- 
ing $200,000 to the credit of C. J. Kershaw & Co. It 
also charged $200,000 to the Fidelity National Bank, 
and notified that bank it had done so. 

The Fidelity National Bank acted on this contract after 
it was notified of its acceptance by appellee by placing 
$200,000 to the credit of appellee and charging that 
amount to Wilshire, Eckert & Co. (Rec., 170, 171.) 

Appellee was not required to pay the Fidelity National 
Bank anything for this contract. That bank represented 
that Wilshire, Eckert & Co. had paid for the contract. 
Appellee was required, if it accepted the contract, to give 
the benefit of it to C. J. Kershaw & Co. This it did by 


at once giving Kershaw & Co. credit for $200,000. And 


that amount still stands to the credit of C. J. Kershaw 4 
Co. on appellee’s books. 


Appellant now seeks to escape the consequences of the 
contract of the Fidelity National Bank by saying that its 
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statement that it had received the consideration for the 
contract from Wilshire, Eckert & Co. was false. We 
reply that he is estopped from setting up for his protec- 
tion the falsity of this statement after appellee has acted 
upon it. This would be to allow the Fidelity National 
Bank to escape from its contract by its fraud. 


It does not follow from our position that we are seek- 
ing to recover upon a false representation. We are seek- 
ing to recover upon a contract, and appellant is defending 
by setting up his (the Fidelity bank’s) false representa- 
tion. 

Appellant’s counsel will, however, probably claim that 
this paper is not a certificate of deposit, and, therefore, it 
is not necessary for appellant to show that appellee was 
guilty of mala fides, in taking it; and will claim that ap- 
pellee took this paper under circumstances which would 
put a man of ordinary prudence upon inquiry, and that 
such inquiry would have led to the information that 
the statement in this paper, that Wilshire’s firm had de- 
posited $200,000 with the Fidelity bank, was false. 


For the sake of the argument we now assume that 
this paper is not a certificate of deposit. We, therefore, 
proceed to the discussion of appellant’s claim, that ap- 
pellee took this paper under such circumstances as would 
put a man of ordinary prudence upon inquiry. 

The Fidelity bank had prior to June 14, 1887, notified 
appellee of four deposits made with it by Wilshire’s firm 
for the use of C. J. Kershaw & Co., April 28, 1887, $25- 
000; April 29, $25,000; April 30, $100,000; May 2, 
$100,000. For each of these deposits the Fidelity bank 
had issued paper similar to that we are now considerin g; 
the amounts were placed to the credit of Kershaw & Co. 
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by appellee and paid by the Fidelity bank to appellee in 
due course of business. Nothing passed between the 
two banks to indicate that the Fidelity bank knew what 
Wilshire was doing with his money until in the afternoon 
of June 14th appellee received the telegram from the Fi- 
delity bank saying Joseph Wilshire will be at your bank 
“ to-morrow morning with six hundred thousand dollars 
“to make his trade with Kershaw and others good if they 
“ are protected until he arrives.” 


Appellee was banker for Kershaw & Co., and had 
stopped payment of their checks that day. Kershaw & 
Co. were Wilshire’s brokers and had bought a large 
quantity of wheat for him for future delivery, which 
needed immediate protection by deposit of margins be- 
cause of the panic. The Fidelity bank was Wilshire’s 
banker in Cincinnati, and the two banks were regular 


correspondents. 

What could be more natural than that Wilshire should 
ask his banker to send this telegram to Kershaw & Co.’s 
banker? 


There was surely nothing in this to put an ordinarily 
prudent broker on inquiry. 

Appellee’s cashier understood, as his acts show, that 
the two banks were carrying on this telegraphic corres- 
pondence solely for the benefit of their respective custom- 
ers. It led appellee to expect that Wilshire would be at 
its bank the next morning with $600,000 of his own 
money to use in making good is trades with Kershaw 
and others. 

What was the original telegram a representation of? 


Could it have been, by any possibility, understood by 
appellee to mean that Wilshire would be in Chicago with 
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$600,000 of the Fidelity bank’s money, to make good his 
trades, which were for the Fidelity bank? Certainly not. 
No such construction can be put upon it by any amount 
of straining. The previous course of business negatives 
that idea. Thedispatch itself negatives the idea. It was 
plainly and palpably a representation that Wilshire would 
be in Chicago with $600,000 of his own money. A rep- 
resentation on the 14th that Wilshire would be up with 
$600,000 of his own money, and his appearance the next 
morning with that identical amount, no matter how the 
papers were drawn, would lead appellee to believe that it 
was his own money, and the identical money spoken of 
the day before. 


There was nothing inthe paper which Wilshire brought 
to awaken suspicion. There were four drafts for $100,- 
ooo each, one payable to the order of Wilshire, Eckert 
& Co., one to the order of J. W. Wilshire, one to the 
order of C. J. Kershaw & Co., and one to the order of 
appellee, and this paper for $200,000 which we are now 
discussing. This was all in proper form to be controlled 
by Wilshire, and used by him to protect his trades with 
Kershaw and others.” What was there about it to 
make appellee suspect it was money of the Fidelity 
Bank? Nothing. 


But appellee’s cashier had suggested by telegram the 
night before that Wilshire should bring currency. He 
had brought paper, and appellee if it took the paper at all 
must treat it as money. It was an unusually large amount, 
and appellee had another Fidelity bank draft for $217,- 
ooo then in Cincinnati for collection, from which it had 
not then heard, so appellee's cashier, before finally tak- 
ing the paper asked Wilshire if the Fidelity bank was 
solvent. (Rec., 321.) 
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If the cashier had felt the least suspicion of the true 
state of the facts as subsequently disclosed, would he have 
put such a question to Wilshire? But it was a very per- 
tittent question to put to a man who was believed to be 
having large monetary transactions with the Fidelity 
bank, and who had the minute before endorsed its two 
drafts for $200,000. 


So far from being — in the taking of this paper, 
appellee was unusually cautious. Appellee had two exec- 
utive officers, Mr. Dewey, the vice-president, and Mr 
Dewar (A. L. Dewar) the cashier. The former was at 
home sick, and the cashier had to act alone, and he had 
asked the bank’s attorney to be at the bank in case any 
legal advice should be needed. Before the cashier took 
the paper he stepped outside the private office and told 
the bank’s attorney what Wilshire had said and that 
“ everything appeared perfectly straight.” (Rec., 321.). 
Wo can believe appellee’s cashier would have taken 
this paper and paid out $239,000 on the faith of it if he 
had suspected it was other than the dona fide paper of the 
Fidelity bank, issued for a like amount of money received 
by that bank? 


When appellee learned that the Fidelity bank had re- 
fused to pay the Irwin, Green & Co. draft for $217,000 
and got its telegram asking that the draft be turned over 
to it without payment, it lost confidence in the solvency of 
the Fidelity bank, but it did not lose confidence in Wil- 
shire. It still believed him to be the true principal, and 
telegraphed him to put his money in another bank. And 
Wilshire, keeping up the deception to the last, replied, 
4 Will go to work at once and arrange matter, but you 
must see Kershaw through without fail. You should 
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have wired us sooner and would have fixed you up as 
“desired.” (Rec., 60.) 


Wilshire was vouched for, too, by Mr. Eggleston, who 
called him “ Joe,” and had known him since he was a 
boy. 

Appellant’s counsel may claim that appellee must have 
learned from rumors on the board of trade and in the 
public press that E. L. Harper was the real principal for 
whom Wilshire was acting. The following is the only 
only evidence on the subject and it does not sustain any 
such claim: 


Mr. A. M. Wricur testifies that the general under- 
standing from rumors on the board of trade was that 
the wheat was bought for Cincinnati parties, but he men- 
tions no names, except the name of Wilshire, Eckert & 
Co. (Rec., 288, 294, 296.) 

Mr. JAmEs M. SHERMAN testifies that the rumors on 
the board of trade were that the wheat was bought for 
Cincinnati parties: 


„The principals were variously stated—the real principals— 
but it was most of it done through Wilshire, Eckert & Co. 

Q. Was Mr. J. W. Hoyt known as interested in that deal? 

A. His name was mentioned also; also Mr. Harper’s; also 
Rockafellar’s; also another Standard Oil man in Cincinnati.“ 
(Rec., 301.) 


Mr. Hamitton Dewar, a member of the firm of C. 
J. Kershaw & Co., testifies in reference to this matter as 
follows (Rec., 400, 401): 


. Was Mr. Harper a gentleman who was very well known 
on the Board of Trade as a speculator in wheat in Chicago? 

A. Inever heard of him until about March, 1887. 

Q. Where did you hear about him then? 

A. I heard of him; he commenced to be talked about; 
the papers commenced to talk Harper was doing this and Har- 
per was doing that. 
Q. The papers in Chicago ? 


— on 
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A. Ves, sir. 

Q. He was doing what? | 

A. He was buying all the wheat in Chicago—trying to buy 
all the wheat in Chicago; that was the first I heard of Harper. 

Q. That was in March, 1887? 

A. Ves, sir. 

Q. Did that keep up in the newspapers down to the time 
of the 15th of June, more or less discussion of it? 

A. No, not particularly; it kind of died out. 

Q. How early in March was it? 

A. I don’t remember. 

Q. Do you mean, when you say it kind of died out, that 
it did not continue to be discussed at intervals by the news- 
papers and on the board of trade? 

A. They discussed a great many other people beside Har- 
per there. ä 

Q. Iam speaking of Harper and his connection with the 
deal, the fact that he was trying to buy all the wheat in Chi- 
cago? 

A. I don’t think it was—no. Off and on, at intervals I 
think his name was brought up, the same as other people, 
Armour and all the rest of them.“ 


There is no evidence that any officer of the American 
Exchange ever heard any rumor connecting Harper’s 
name with these purchases. Kershaw asked Wilshire 
repeatedly for the name of his principal (Rec., 266), and 
was assured it was not Harper. (Rec., 264.) Mr. Ker- 
shaw also asked McHenry if he knew who Wilshire was 
buying for, and McHenry said he “ understood they were 
very good people.” Kershaw then asked him “if he 
thought it was Harper,” and McHenry said No, that 
he had reason to believe it was not Harper.” (Rec., 
264. 

Wilshire says, I always endeavored to hide who the 
‘ principal was.” (Rec., 127.) 

How successfully Harper’s connection with the matter 
was hidden, is shown by the testimony of Mr. Gahr, who 
says his relations with Mr. Harper were so intimate that 
he supposed he had his confidence in all his business 
transactions. He says: “ Previous to the night of the 
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14th of June I would have taken my oath that he was 
not in the wheat deal. I asked him about it before that, 
“ana he told me positively that he was not in the deal. 
He said, ‘I am not in the wheat deal, I would not be 
e unless you knew of it.“ And at the same time he was 
“in the deal.” (Rec., 138.) 


Appellee is not chargeable with notice of board of trade 
rumors, or what appears in the public press. But suppose 
it had learned as a fact that E. L. Harper was buying 
wheat through Wilshire, that would not have been notice 
that the statement in this paper that Wilshire, Eckert & 
Co., had deposited $200,000 was false. Nor would it 
have been notice that Harper was using the funds of the 
bank. Harper was very careful to have all this $600,- 
ooo of paper signed by Mr. Hopkins, the assistant cashier. 
He did not leave a loophole open for suspicion to enter, 
for suspicion meant ruin and the penitentiary to him. 


Appellant’s counsel have seriously urged that appellee 
should have made inquiries of Wilshire and that in him 
they had means of information at hand. To this we reply: 
First, that nothing had occurred to make appellee sus- 
picious of the dona fide character of the paper of the Fi- 
delity Bank. Second, Wilshire himself, by delivering 
this paper, repeated the statement of the Fidelity Bank, 
and made it his own statement that he had deposited 
$200,000 to the credit of appellee. Wilshire knew this 
statement was false. He had come from Cincinnati for 
the express purpose of deceiving appellee by this false 
statement, and getting appellee to advance money on the 
faith of it. 


It is absurd for appellant to claim that Wilshire was a 
means of information, and that appellee was guilty of 
negligence in not questioning him. 
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“It were vain to hope for a disclosure of the truth from one 
who is fraudulently disposing of that which he has no right to 
convey. 

A purchaser will not be charged with notice by being put on 
inquiry, unless he has some more authentic means of information 
than can be found in an application to one who is interested in 
concealing the truth. It is useless to ask for an explanation or 
denial which would not be entitled to credence.” (Leading 
Cases in Equity, Vol. II, Pt. 1, 166.) 

Appellant’s answer alleges that Harper, Hopkins and 
Wilshire had conspired together to embezzle the funds of 
the Fidelity Bank, and that this paper was signed by 
Hopkins and delivered by Harper to Wilshire to be used 


in these purchases of wheat. 

The evidence tends to show the truth of these allega- 
tions, but there is no evidence tending to show that ap- 
pellee had any suspicion of this state of affairs or that 
there were any facts or circumstances which should have 
made appellee suspicious. 

The success of the conspirators depended on conceal- 
ment and upon consistent representation that Wilshire 
was depositing in the Fidelity Bank the funds for which it 
was issuing its paper. 

Hopkins and Harper had authority to issue this paper 
if Wilshire did make the deposit, therefore the consequen- 
ces of this fraud must fall upon their bank and not upon 
appellee. 

Appellant’s counsel may contend that appellee was not 
warranted in giving an immediate credit of $200,000 to 
Kershaw & Co. on the faith of this paper. 

To this we reply: 

First. So far as anything in this paper itself is con- 
cerned, it was left to appellee’s option either to give Ker- 
shaw & Co. the immediate use of the money, or await its 
transmission. 
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Second. The panic in wheat upon the r4th of June; 
the fact that appellee had stopped payment of the checks 
of Kershaw & Co.; the telegram which the Fidelity Na- 
tional Bank sent appellee upon the night of June 14th, 
announcing that Wilshire would come with six hundred 
thousand dollars and the coming of Wilshire upon the 
morning of the 15th with this paper, as the “ six hundred 
‘thousand dollars” which the telegram promised; all 
show that the Fidelity National Bank in issuing this paper 
intended that it should be used by appellee as money. It 
was evident that if it could not be used as money it might 
as well not be issued. If Kershaw & Co. could not have 
the benefit of it until the cash was transmitted, it would 
entirely fail to meet the emergency. 


Third. The contract between the two banks which 
we are seeking to enforce was made in Illinois, and must 
be interpreted by the law of that state. 

Scudder v. The Union National Bank of 
Chicago, 1 Otto, 406. 


It has been decided by the Supreme court of Illinois 
that a promise to pay checks to be drawn in the future, 
may be enforced, if the promise is acted upon, although 
no particular checks are specified in the promise. 

Nelson v. First National Bank Chicago, 48 
III., 36. 


This is, therefore, the law by which the contract we 
are now considering must be construed. 


Appellant’s counsel may further claim that if appellee 
can recover at all in this suit, it can recover only the 
money which it paid out in reliance on this paper. 

To this we reply: 
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First. This paper is a contract offered by the Fidelity 
National Bank, to appellee, to become debtor as a bank 
to appellee in the sum of $200,000. The contract does 
not contain any requirement that appellee shall pay any- 
thing. Appellee is simply asked to assume the relation 
of creditor to the Fidelity bank for the benefit of C. J. 
Kershaw & Co.; the object of the offer was simply to 
convert a credit in Cincinnati, for which Wilshire had 
paid, into a credit in Chicago with appellee as the banker 
of C. J. Kershaw & Co. for the use of that firm. 


Appellee accepted the offered contract, assumed the 
relation of creditor for the use of C. J. Kershaw & Co. 
to the Fidelity National Bank, and at once gave C. J. 
Kershaw & Co. credit for $200,000 which was a full 
compliance with the contract by appellee. 


When appellee placed $400,000 to the credit of Ker- 
shaw & Co., it paid them that amount. It was the same 
in legal effect as if appellee had given Kershaw & Co. 
the $400,000 in currency and they had deposited it to 
their credit in some other bank. 

Second. We will go further, however, and show what 
appellee did and suffered because of taking this paper. 


We surmise that appellant’s counsel will say that ap- 
pellee only paid out $239,930.78 on the faith of all the 
paper of the Fidelity bank, and that this should be the 
extent of its recovery upon all the paper. But this is 
neither in accordance with the facts nor the law. 


Appellee held Kershaw & Co.’s check for $256,878.18 
which it was carrying. There is no question about the 
regularity of this check nor about appellee’s right to have 
it paid at once. It had not been charged up, for there 
was only $11,401.17 in Kershaw & Co.’s account to 


charge it against. 
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This check was paid by appellee and charged to Ker- 
shaw & Co. on the morning of June 1 5th, in reliance 
upon the deposit of Fidelity bank paper for $400,000. 

The deposit was made to be placed to the credit of 
Kershaw & Co. generally, with no limitation, except, if 
you please, an understanding that their checks to other 
parties should be paid to the extent of $218,000, which 
was done. A bank has a right to apply its customer’s 
deposit to the payment of his indebtedness to the bank if 
due. 


Mr. Morse says (Morse on Banks and Banking, 3d 
Ed., Sec. 324): 


The rule may be-broadly stated, that the bank has a gen- 
eral lien on all moneys and funds of a depositor in its posses- 
sion for the balance of the general account. Of course, so long 
as the balance is in favor of the depositor, the lien has no vital- 
ity init. But when payment upon an overdraft, a discount, an 
acceptance, or other species of advance or loan by the bank to 
him creates an indebtedness on his part, all the funds which the 
bank has or obtains to his credit may be applied upon such in- 
debtedness until it is fully discharged. 

The funds thus applicable have been said to be not alone 
the general deposit of the customer, but any business paper, as 
notes or bills, belonging to him and which he has intrusted to 
the bank for collection.” 


Appellee had as good a right to hold this check until 
there were funds enough in the drawer’s account to pay, 


and then to present it for payment, as an outsider would 
have had. 


Moreover, Kershaw & Co. themselves understood that 
from the deposit which was made all their outstanding 
checks should be paid. (Rec., 260.) 

In addition to canceling this check, appellee paid out 
upon June 15th $239,930.78 upon checks presented at its 
counter. It, therefore, paid out during the day a total of 


yi 
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$496,808.96. It received on deposit $399,200 in Fidelity 
bank paper, $25,249.40 in a draft drawn against a ship- 
ment of wheat, and there was a credit upon the books at 
the beginning of business of $11,401.17. The deposit of 
Fidelity bank paper was, therefore, more than exhausted 
and the account was overdrawn $60,958,39 at the close 
of business. 
A brief statement of the account is as follows: 


Cr. Dr. 
$ 11,401.17 $256,878.18 
252,249.40 239,930.78 
399,200.00 — — 
POOR eee e $496,808.96 
$435,850.57 


Appellee also forbore to sell the grain which it held 
as collateral security for Kershaw & Co.’s indebtedness. 
This grain was worth on June 14th, at the lowest market 
price of the day, $544,894. After payment of this Fi- 
delity bank paper was refused, appellee sold this grain 
and only realized $449,194, a shrinkage of $95,700. 

There was no agreement that appellee should hold this 
grain, but the depusit of $400,000 made it unnecessary 
to sell, and good faith towards Kershaw & Co. required, 
under the circumstances, that this security should not be 
sold upon a panicky market. 

Appellee, therefore, in reliance upon this Fidelity bank 
paper, paid the check of Kershaw & Co. for $256,878.18 
on which the drawers were directly and immediately lia- 
ble, gave them $239,930.78 of fresh money, and suffered 
a loss of $95,700 on the collateral security which it 
held. 


It is possible appellant’s counsel may undertake to make 
Some computation showing appellee’s total loss in these 
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transactions with Kershaw & Co., and may undertake to 
credit what appellee realized from the grain which it 
held as collateral security. If so, we wish to say that 
there are no sufficient data before the court for making 
any such computation. Appellee held the grain as col- 
lateral security for certain notes of Kershaw & Co., 
amounting to $280,000, and these notes gave appellee 
the privilege of applying the collateral security to the 
payment of any other liability of Kershaw & Co. (Rec., 
30.) This grain has been sold and the proceeds credited 
generally to the account of Kershaw & Co., but it is im- 
possible to tell how much appellee will be obliged to 
charge against this account, because there was then, and 
is now, considerable litigation pending and undetermined 
in which parties are seeking to recover from appellee 
large sums of money on account of Kershaw & Co. 


In our view, however, the matter of the application of 
the proceeds of the collateral security has nothing what- 
ever to do with these cases. 


Fourth. Kershaw & Co. deposited and appellee cred- 
ited the three pieces of Fidelity bank paper as one cash 
item. Whatever, therefore, appellee did on the faith of 
the deposit of $400,000 was done on the faith of each 
and every piece of paper which went to make up that 
deposit. | 

But appellant’s counsel claim that this paper for $200,- 
000 was a mere representation. If the paper for $200,- 
OOO was a mere representation, then, although appellee 
might cancel a past indebtedness and pay new checks on 
the faith of the representation, the paper itself could not 
properly be made the subject of deposit in a bank. As 
to the two bills of exchange, however, it cannot be de- 
nied that they are negotiable commercial paper, and as 
such they were proper items for deposit in a bank. 
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Appellee had an undoubted right to apply them upon 
overdue indebtedness, and if, as claimed, the paper for 
$200,000 could not be so applied, what is the result? 
The two bills of exchange for $100,000 each are applied 
upon the overdraft, and a credit for $200,000, based upon 
the Fidelity Bank paper for that amount, is applied upon 
the fresh money which appellee paid out, amounting to 
$239,930.78. Appellant cannot defeat the application by 
appellee of the two bills of exchange upon past indebted- 
ness by claiming that appellee could not apply the credit 
for $200,000 in that way. He cannot be allowed to di- 
minish the amount of appellee’s recovery on this particu- 
lar piece of paper which we are now discussing by charg- 
ing against the fresh money which appellee paid out any 
part of the two drafts, the full amount of which appellee 
applied, and had a right to apply, upon the past indebt- 
edness. 


If appellee gave Kershaw & Co. credit for $399,200, 
and only $200,000 of this could properly be treated as 
deposit, the law will apply this, in default of application 
by the parties, in payment of the oldest debits in the 
account, and this leaves the new checks to be charged 
against the paper for $200,000 which we are now dis- 
cussing. 

We speak of appellee’s right to credit this deposit upon 
the overdraft’ of Kershaw & Co. The court will, how- 
ever, remember that the act of the parties in making the 
deposit amounted to such an application. The deposit 
was made generally, and therefore was a general credit 
of each and every item of paper, and if this paper we are 
now discussing was not a proper item for deposit, then 
the parties themselves must be considered as having ap- 
plied at the time they made the deposit, the two drafts 
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for $100,000 each upon the overdraft. Mr. Kershaw him- 
self testified, that of course it was the intention to pay all 
their outstanding checks. As he says: We could not 
have a check out and go on.” (Rec., 260.) 


Fifth. When appellee accepted this paper it was at 
liberty to use the credit for $200,000 in any manner that 
Kershaw & Co. and appellee might themselves agree 
upon. The only requirement made by the Fidelity Bank 
in issuing the paper was, that the credit should be applied 
to the use of C. J. Kershaw & Co. If the Fidelity Bank 
when issuing the paper,.intended that appellee should 
give C. J. Kershaw & Co. $200,000 to be used outside of 
the American Exchange, it should have been so specified 
in the paper itself. ; 

But this was not the intention. The protection of C. 
J. Kershaw & Co. was the object in view, and this re- 
quired the payment of their indebtedness to appellee as 
much as the payment of their indebtedness to any other 
party. 

Sixth. If appellant’s counsel claim that appellee can- 
not recover the full amount of this paper, he has not the 
law upon his side. 


As appellee is seeking to recover on a contract and has 
fully complied with its part of it, appellant must fully 
comply with the Fidelity Bank’s part of it. If Wilshire 
did not put $200,000 to the credit of appellee, as the 
Fidelity Bank declared he had done, appellant must put 
the money to appellee’s credit. He must make good the 
representation. He cannot inquire whether this contract 
was a source of loss or profit to appellee. 


Mr. Herman states the law as follows: 
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“ As a general rule, the estoppel created by a false represen- 
tation acted upon is commensurate with the thing represented, 
and operates to put the party entitled to the benefit of the 
estoppel in the same position as if the thing represented was 
true.” (Herman on Estoppel, Sec. 778.) 

Mr. Bigelow states the law in substantially the same 
way. (Bigelow on Estoppel., 4th Ed., p. 632.) 

See also: 

Grissler v. Powers, 81 N. V., 57. 


III. 


Appellant makes a further defense to this suit (Appeal, 
No. 1, 111) that Harper, Hopkins and Wilshire “ with 
“other persons to this defendant unknown,” were at and 
before June 14, 1887, engaged in purchasing large quan- 
tities of wheat upon contracts for future delivery, and 
otherwise, with the object of creating “what is called a 
corner in the market,” and that at the time of the de- 
livery of this paper in suit to appellee, it had “ knowledge 
“and notice that Harper, Hopkins and Wilshire” 
were engaged in such deal or speculation in wheat 
‘in the manner aforesaid,” and that this paper 
for $200,000 “was delivered to the said Joseph 
« Wilshire and by him to the said plaintiff to be used by 
and through the said complainant, and by the said C. 
«J. Kershaw & Co., who were, and were well known 
to the complainant to be brokers engaged in the pur- 
chase of wheat, in said deal or speculation for the ac- 
u count of said Wilshire and his confederates.” 


This defense must be considered entirely separate and 
apart from the defense that the Fidelity National Bank 
did not in fact receive the $200,000 upon deposit, and 
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that the paper was fraudulently issued by Harper and 
Hopkins, the executive officers of that bank. The two 
defenses cannot be blended together and made to 
strengthen each other. 


In examining and weighing this defense it must, there- 
fore, be constantly borne in mind that Wilshire, Eckert 
& Co. did actually deposit $200,000 in the Fidelity Na- 
tional Bank (or that appellant cannot deny it, which is 
the same thing) and that appellee had no interest in this 
matter whatever. The two banks were simply trans- 
ferring money from Cincinnati to Chicago for the accom- 
modation of their respective customers. A credit which 
Wilshire purchased with the Fidelity bank in Cincinnati 
was converted into a credit with appellee in Chicago for 
the use of C. J. Kershaw & Co. It will be remembered 
that the two banks were regular correspondents, the 
balance being sometimes in favor of the one and some- 
times in favor of the other, and this balance was treated 
by the bank in whose favor it stood as cash on deposit 
with the other bank. 


If Wilshire deposited $200,000 with the Fidelity bank 
in Cincinnati to the credit of appellee, and upon notice 
thereof, by telegram, appellee gave Kershaw & Co. 
credit for a like amount, the legal effect of that action 
was a transfer of money to 6 
actly what the parties intended. 


The position of the defense is, therefore, simply this 
If a bank receives money from A to be e 
B, it may refuse to pay over the money to B, on its own 
motion, because it knows that B intends to use the money 
to pay a gambling debt which A has contracted. 


The mere statement of this position demonstrates its 
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weakness. The fact that we have in this case two banks 
instead of one, does not alter the principle. 


A bank having received a deposit must honor the cus- 
tomer’s checks against it. It may refuse the deposit 
when it is tendered if it sees fit, but once having received 
it, its duty is to pay the customer’s checks until the de- 
posit is exhausted. It cannot refuse to pay on the ground 
that the customer intends to make an improper use of 
the money. 


If Wilshire and Kershaw had been engaged in gam- 
bling and Wilshire had deposited money in the Fidelity 
bank to be transmitted to the American Exchange, that 
Kershaw & Co. might check out the amount from the 
latter bank in payment of losses sustained in the gam- 
bling transactions, and both banks knew that the money 
was to be so used, the Fidelity bank having received the 
deposit could not refuse to pay over the same to the 
American Exchange, and the American Exchange hav- 
ing received the deposit could not refuse to honor the 
checks of Kershaw & Co. 


The authorities in support of this 1 are num 
erous. 

Tenant v. Elliott, 1 B. & P., 3, arose upon the follow- 
ing facts: A broker procured insurance upon goods 
which were being shipped on a foreign vessel bound to 
the East Indies in violation of a statute which expressly 
forbade the furnishing of goods for such ships. The ship 
was lost, and the underwriters paid over the insurance 
money to the broker. Held, that the broker must ac- 
count for and pay over the money to the plaintiff. 


Farmer v. Russell, 1 B. & P., 296, arose upon the fol- 
lowing facts: A agreed to carry certain “ medals” to 
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Portsmouth and deliver them to B. A entrusted the 
‘¢ medals to C, a common carrier, with orders to deliver 
to B, upon payment. The “ medals” were, in fact coun- 
terfeit half-pence. C delivered them to B and collected 
the money. Held, that he must account to A for what- 
ever he had collected. The court discusses and approves 
Tenant v. Elliott. 


Sharp v. Taylor, 2 Phil., 801. In this case the facts 
were, briefly, as follows: A and B were partners en- 
gaged in trading with a vessel in violation of the Ameri- 
can and English shipping law. A received all the profits 
and refused to account. Held, that he must account and 
pay to his copartner. 


In Armstrong v.. Toler, 11 Wheat., 258, Chief Justice 
MARSHALL cites with approval the case of Farmer v. 
Russell, and gives the following abstract of the decision: 


Chief Justice Eyre said that the plaintiff's (B) demand arose 
simply from this circumstance that money was put into the hands 
of E (by A) ſor his use; and Justice Buller said that the action 
did not arise upon the ground of the illegal contract,“ and the 
chief justice adds, by way of comment, yet in this case A's 
original title to the money was founded on an unlawful contract, 
and he could not have maintained an action against B.” 


In McBlair v. Gibbes, 17 How., 232, the court says: 


If the party who — — set up the illegality chooses to waive 
it, and pay the money, he cannot afterwards reclaim it. And if, 
even, the money be paid to a third person for the other party, 
such third person cannot set up the illegality of the contract 
— — the payment has been made and withhold it for him - 
self.“ 

The court cites with approval: Zenant v. Ziliott, Far- 


mer v. Russell, and Sharp v. Taylor. 


In Ainsman v. Parkhurst, 18 How., 289, the court 
(Mr. Justice CuRTIS) says: 


% Even where money has been received, either by an agent or 
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a joint owner, by force of a contract which was illegal, the agent 
or joint owner cannot protect himsel from accounting for what 
was so received, by setting up the illegality of the transaction in 
which it was paid to him. 

The court cites, to sustain this law, Sharp v. Taylor, 


Tenant v. Elliott,and Mc Blair v. Gibbes. 


Brooks v. Martin, 2 Wall., 70, grew out of certain part- 
nership transactions which the court determines were il- 
legal. The defendant being called upon to account as 
one of the partners, set up this illegality as a defense, and 
claimed that the plaintiff was not entitled to any relief in 
a court of equity, even if it should appear that the defend- 
ant had realized a large sum out of the venture and de- 
frauded plaintiff out of his share. Held, that it did not lie 
in the mouth of the defendant to refuse to do equity, be- 
cause of the wrong originally done. The court cites in 
support of its opinion, Sharp v. Zaylor and McBlair v. 
Gibbes. 

In Planter’s Bank v. Union Bank, 16 Wall., 483, the 
court cites in support of its opinion Farmer v. Russell and 
other cases as shown by the opinion. | 


Onion Pacific R. R. Co. v. Durant, 95 U. S., 576, 
arose upon the following facts: Durant had received con- 
veyances of certain lands which the railroad company 
claimed to own, and a bill was filed to compel Durant to 
convey. Durant, in his answer, set up, amongst other 
things, that the lands were conveyed to him under an 
agreement between the railroad company and the grant- 
ors which was illegal. The Circuit court for the district 
of Nebraska sustained this defense and dismissed the bill, 
but the Supreme court reversed the case, with directions 
to enter a decree in favor of the complainant. The court 
says: 
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But it is said the conveyances grew out of an illegal trans- 
action between the company and the grantors. To this there 
arc several answers. The grantors have voluntarily executed the 
contract. They have not intervened, and do not complain. : 

The conveyances to the trustee were, in the view of the law, 
the same thing as if they had been to the company. The trans- 
action between the parties in interest was thus finally closed. 
There will be neither more nor less of illegality between the 
original parties, whether the trustee does or does not respond to 
his obligation to the company. In that obligation there is no 
pretense for saying there is any taint of any kind, and it is that 
obligation alone which it is sought to enforce by this pro- 
ceeding.” 


The court cites, amongst other cases, in support of the 
opinion, Sharp v. Taylor,-McBlair v. Gibbes, and Brooks 


v. Martin. 


Caldwell v. Harding, 1 Lowell, 326, lays down the same 
doctrine. And so, also, does C. T. Co. v. O. C. X. R. Co., 
23 Fed. Rep., 306. In the latter case a pooling contract | 
had been entered into between two railroad companies; 7 4 
had been fully executed, and the profits therefrom col- 
lected by the receiver of one of the companies. //eld 
by the court (Mr. Justice MatTuEws) that the receiver 
could not retain the whole of the profits, but must pay 
over to the other company their share under the contract, 
even if the pooling contract was void, as in restraint of 
trade, contrary to public policy, or ultra vires. 


Wann v. Kelly, 5 Fed. Rep., 584, grew out of the 
following facts: Three persons agreed to speculate in - 
differences in stocks. One of the parties acted as man- 
ager and received a profit, for which he refused to ac- 4 
count. Held, that he must account to the other two par- co | 
ties, and could not protect himself by setting up the ille- 
gality of the transaction. 


. C. Tel. Co. v. CJ. P. Ry. Co., 1 McCrary, 558, is 
to the same effect. The opinion was rendered by Judge 
McCrary. 


9 ev! .! . 


| 
| 


99 
Burke v. Flood, 6 Sawyer, 220. The officers’ of two 


corporations made contracts between the two corporations 


which amounted to a conspiracy to defraud one of them. 
The profits from the transaction came into the hands of a 
copartnership. Held, that they must be divided among 


the copartners according to their respective interests in 


the firm. 

The decisions in the state courts to the same effect 
are very numerous and pertinent, but we forbear citing 
them. 

McMicken v. Perin, 18 How., 507. This case arose 
upon the following facts: A borrowed money from B 
with which ‘to buy certain real estate, and had the title 
transferred directly to B as security for the loan. Hela, 
that B could not refuse to turn over the property because 
of illegality in the contract between A and the vendor. 
The court says: 


The case made is that the appellee borrowed of the appellant 
a sum of money to complete his purchase, and that the title was 


_ placed in the name of the appellant to secure the repayment of 


that advance. The latter cannot be heard to object that there 
was illegality in the contract between Fletcher's heirs and ap- 
— nor to appropriate to himself the fruit of that contract. 

he contract between the appellee and appellant is uninfected 
by any illegality. The consideration was a loan of money upon 
a security. contract between Fletcher’s heirs and the ap- 
pellee is completed and closed, and will not be disturbed by any- 
thing which the court may decree in this case. 

Nicholson v. Gooch, 5 E. & B., 999 (85 ZE. C. L. K.) 
This case arose under the English statute to prevent the 
infamous practice of stock-jobbing,” which made it 
illegal o pay any loss sustained in a stock-jobbing opera- 
tion, and the case was, therefore, decided for the defend- 
ant. But Crompton, J., says of Zenant v. Elliott, Far- 


mer v. Russell, and other cases of that description, that in 
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those cases the receipt of the money was a legal act, 
‘‘ for,” he says: 

There is nothing illegal in paying money which cannot be 
recovered owing to the law having declared the contract illegal, 
and having prevented its being enforceable at law. It may 
often be honorable and proper to pay a bet, even though lost 
at an illegal game; and, if I pay asum of money to the agent 
of the winner of such bet, who receives it for him, there is no 
illegality in such receipt to prevent an action for money had 
and received lying. So also in the case of an immoral consid- 
eration, though no action can lie on a promise founded on such 
consideration, yet it may often be right and proper, and even a 
duty, to pay money promised to the party, although such party 
may have been concerned in the immorality; and in such case 
the receipt by an agent, not being illegal, may well be the 
foundation of an action.“ 


Broom's Legal Maxims, 694. The author says the 
maxim pur delictum, does not seem to apply where one 
of the parties to an illegal transaction brings an action 
against a third party to recover money received in 
respect of the illegal contract, as “where, for instance, 
“A received money for the use of B on an illegal con- 
‘tract between B and C, it was held that A could not 
get up the illegality of the contract as a defense in an 
e action brought by B for money had and received.” 


Appellant’s counsel will, doubtless, cite the statute of 
Illinois which makes an attempt to corner the market in 
grain a criminal offense. But this statute has no applica- 
tion whatever to this case. 


These two banks were not attempting to corner the 
market in wheat. Whether Wilshire and his confeder- 
ates were engaged in such an attempt and had made pur- 
chases to that end through Kershaw & Co., as their 
brokers, is altogether another question. But this is not 
a suit by Kershaw against Wilshire, nor a suit by Ker- 
shaw & Co. against the Fidelity bank. It is a suit upona 
contract made by the Fidelity National Bank with ap- 
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pellee, and appellant cannot refuse to comply with this 
contract and defend his refusal simply by saying you 
knew that if you paid over that money to Kershaw & 
Co., as the Fidelity bank requested you to do, it would 
be used in an illegal transaction. 

The case of Pearce v. Foote, 113 Ill., 228, cited by 
appellant’s counsel upon the hearing of this case in the 
Circuit court, is not in any respect analogous. 

Foote made an express agreement with certain com- 
mission men to trade exclusively in differences in options, 
declaring that he did not want to buy any grain, or pork, 
or lard, but simply wanted to speculate and settle on dif- 
ferences. He lost a large sum in transactions of this 
nature, and endorsed over to the commission men certain 
notes which he held. The court held, that such options 
to buy or sell were gambling contracts, and as the 
statutes of Illinois provide that any person who shall 
lose in a gambling transaction, may recover back from 
the winner whatever he shall pay on account of such loss, 
the court held that Foote might recover the value of the 
notes from the commission men to whom he had assigned 
them. | 


The complainant in this case is not in the situation of 
Foote’s brokers; it is not a winner in any gambling trans- 
action. If any money has been lost in an attempt to cor- 
ner wheat, it has not been lost to the American Exchange 
Bank. 

It is true that the court, in deciding this case, said: 

« There is and could be no such thing as agency in 
the perpetration of the crimes or misdemeanors pro- 
«hibited by this act. All persons actively participating 
are principals.” This was said, however, in reply to 
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the suggestion that the brokers, who, in that case, had 
made an express agreement to deal in options and settle 
on differences, were not participants in the illegal trans- 
action. The language of the court means this: That, as 
the brokers were participants in the illegal transaction, 
they could not shield themselves from its consequences 
by claiming that their interest was only that of a commis- 
sion. But appellee in this case is not in the situation of 
Foote’s brokers, and appellant is not in the situation of 
Foote. 


The learned counsel for appellant confuses the two 
defenses of this case, and in discussing the bearings of 
the alleged illegality of the transactions in wheat assumes 
that appellant stands in the shoes of Hopkins, Harper 
and Wilshire. But, as we have said, appellant, so far as 
this defense is concerned, stands as an honest banker who 
has actually received $200,000 in money; has agreed to 
pay the same to appellee, and now refuses to pay, and 
this on his own motion, not because Wilshire has pro- 
hibited payment, and not because of any difficulty be- 
tween Wilshire and Kershaw & Co., or between Wilshire 
and appellee. The true presentation of this case is, that 
this honest banker has received this money, and all other 
parties to the transaction desire that it shall be paid over 
in accordance with his agreement, but he refuses to pay, 
solely because the money which appellee has advanced in 
reliance upon his agreement was used in paying debts 
incurred in an illegal transaction. 

The statute of Illinois, which appellant’s counsel en- 
deavor to apply to this case, has been before this court 
and the Supreme court of Illinois in several cases, all 
growing out of transactions which the statute 
calls options. None of these cases, however, have 
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any bearing upon this case at bar, not so much be- 
cause the cases which have been decided and reported 
grew out of deals in options, as because they arose be- 
tween brokers and principals, or between winner and 
loser, and for this reason we do not refer to any of these 
cases, although we have carefully examined them all. 


Appellant’s counsel, however, claim that the money 
advanced by appellee to Kershaw & Co. upon June 15th 
was knowingly loaned or advanced at the time in the 
course of alleged unlawful dealing, constituting an attempt 
to corner the market and to aid them in such attempt, 
and that this was criminal under the statute of Illinois. 

To this we reply: 

First. The statute of Illinois makes all agreements 
for the reimbursing of any money loaned or advanced at 
the time and place when and where playing or betting is 
going on, to any person so playing or betting, void. Ap- 
pellant’s counsel take it for granted that this provision of 
the statute applies to the loaning of money to one en- 
gaged in attempting to corner the market. We do not 
agree with appellant’s counsel in this construction of the 
statute, but will not stop to argue the matter, for we fail 
to see how the statute could be applied to these cases at 
bar, if appellant’s construction of it were correct. 

This is not a suit against Kershaw & Co. to recover 
money loaned to them, and it is entirely unnecessary to 
determine here Whether or not appellee would have any 
right of action against them. 

Second. It is not a fact that appellee advanced money 
to Kershaw & Co. to assist them in attempting to corner 
the market. 


(a.) It is not averred in appellant’s answer, nor 
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proved in the case, that Kershaw & Co. were engaged 
in any such attempt. The averment of the answer is 
that E. L. Harper, Benjamin E. Hopkins and Joseph 
“ Wilshire, with other persons to this defendant unknown,” 
were engaged in this unlawful attempt. It is averred that 
Kershaw & Co. were acting as brokers, but it is not 
averred that they had any knowledge of the object of 
their principals, and the evidence shows that they had no 
such knowledge. The evidence also shows that they 
were not the only brokers making the purchases alleged 
to have been made in an attempt to corner the market. 


(5.) The money which appellee advanced to Kershaw 
& Co. upon the 15th of June, which is the only money 
here in question, was not loaned to C. J. Kershaw & Co. 
upon an agreement from them to repay the same. It 
was given to C. J. Kershaw & Co. in consideration of 
the deposit of $400,000 of Fidelity Bank paper under 
the circumstances hereinbefore fully set forth. 


(c.) There is no proof that any money paid from the 
account of Kershaw & Co. upon June 15th was paid out 
for wheat purchased for Wilshire. It may have been so 
applied and it may not. If it was so applied, it is not 
proved. It may be guessed from some portions of the 
evidence that some portion of the money was used in 
payment for, or for margins upon wheat. But the bur- 
den was upon appellant to show clearly, if he deemed it 
material, that the money which was paid out was upon 
illegal transactions. The court will presume that the 
money was paid on legal transactions, unless the evi- 
dence forces a conclusion to the contrary. 

It is very strange if Kershaw & Co. did not pay out 
this money upon their most pressing debts, and strange if 
they did not favor, so far as possible, their personal 
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friends. The evidence shows that their checks had been 
stopped for $60,000 the day before, and that there was 
a great run on the morning of June 15th upon them and 
upon their bank account. 


It is stranger still that appellant’s counsel, who took 
the evidence in this case, counsel remarkable for his legal 
acumen and astuteness, did not trace the payments of this 
money (which could easily have been done) and show, if 
such were the fact, that it was paid upon purchases made 
in an attempt to corner the market. The reasonable in- 
ference to draw from his failure to show how the money 
had been applied, is that the proof would not have sus- 
tained the allegations of his answer. 


We have sufficiently answered, as it seems to us, ap- 
pellant’s claim that appellee knowingly loaned this money 
to Kershaw & Co. to assist them in attempting to corner 
the market. 


We may, however, properly add in this connection that 
if it should be inferred from the evidence that any part of 
the money paid out upon the 15th of June was paid upon 
purchases of wheat, it must also be inferred that such 
payments were not made for present purchases; that is, 
they were not made at the time and place” of the pur- 
chases, but the money advanced was advanced to pay 
debts incurred in making purchases af some time in the 


past. | 
There is no proof that any part of the money which 
appellee paid for this paper was used in new pur- 
chases of wheat. Kershaw & Co. had purchased wheat 
for Wilshire “at and before the 14th of June,” as the an- 
swer alleges and proof shows, and in making such pur- 
chases had incurred indebtedness. There is nothing in 
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that the borrower is about to make an improper use of 


the money. 
Tyler v. Carlisle, 79 Me., 210. 


In this case the court says: It does not follow that 
“the lender has a guilty purpose merely because he 
knows or believes that the borrower has. There may 
be a visible line between the motives of the two. If it 
“were not so, men would have great responsibilities for 
the motives and acts of others. A person may loan 
money to his friend -o the man, and not to his purpose. 
„He may not be willing to deny his friend, however 
much disapproving his acts.” 

Armstrong v. Toler, 11 Wheaton, 258. 

Planter’s Bank v. Union Bank, 16 Wall, 
483. 

McGavock v. Puryear, 6 Coldwell (Tenn.), 
34. 

Waugh v. Beck., 114 Pa. St., 492. 


We need not cite any further authority. Appellant's 
counsel recognizes that this is the law, and charges as 
matter of fact that appellee was an active participator in 
the alleged attempt to corner the market. He says that 
in advancing this money to Kershaw & Co., appellee be- 
came a participant in the illegal business, and further says 
that appellee had previously advanced a large sum of 
money to Kershaw & Co. upon a part of the wheat as 
collateral security, and in that way had aided in the prose- 
cution of the alleged attempt to corner the market. 

The evidence entirely fails to support these charges. It 
is needless to recapitulate here, what we have already so 
fully said in reference to the advances which appellee 
made upon the 15th of June. As to the charge that ap- 
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pellee advanced a large sum of money upon a part of the 
wheat as collateral security, we need only say this: It 
appears from the evidence that Kershaw & Co. relied 
chiefly on Eggleston to borrow money for them to use 
in paying for wheat, and that he had borrowed in his 
own name and upon his own credit from fifteen different 
banks, and that he was acting as a banker for Kershaw 
& Co., and was carrying for them the larger part, yes, 
nearly all, of the wheat which they had purchased. 


Appellee had only 692,000 bushels of wheat belong- 
ing to Kershaw & Co. at the time when this money was 
advanced upon the 15th of June. It had advanced money 
from time to time to Kershaw & Co. upon wheat as 
collateral security, but there is no proof that appellee 
knew or had any reason to suspect that the wheat which 
they took was purchased in an attempt to run a corner. 
It is not charged in the answer that Kershaw & Co. 
were themselves engaged in any such attempt, and the 
proof clearly shows that they did not learn until the 
30th of May, that Hoyt and Wilshire had any relations 
with each other, and Kershaw & Co. had no reason to 
suspect prior to that time that Hoyt and Wilshire were 
purchasing for the same parties. 


Further, the testimony shows that the wheat which 
appellee held from time to time was largely used by Ker- 
shaw & Co. for purposes of shipment. And, finally, it 
appears clearly that the quantity of wheat at any 
time held by appellee was very small as compared with 
the quantity it would have been necessary to purchase 
in an attempt to corner the market, and that, therefore, 
there was nothing in the circumstance that Kershaw & 
Co. were borrowing from appellee upon wheat as col- 
lateral security calculated to make appellee suspicious 
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that such wheat was being purchased in an attempt to 
corner the market. 


The court will not lose sight of the very important 
fact in this case that the paper for $200,000 upon which 
this suit is based, was issued directly to appellee, and that 
it either itself is, or is evidence of, a contract between 
the two banks which is supported by the consideration of 
a deposit of $200,000 made by Wilshire in the Fidelity 
bank. This contract has not the slightest taint of illegal- 
ity. If appellee itself had been directly and actively en- 
gaged with Wilshire in an illegal transaction, that would 
be no defense for appellant. Appellee would not require 
even in such a case any aid from the illegal transaction in 
seeking to enforce this contract. 


This court has repeatedly affirmed that an obligation 
will be enforced, although indirectly connected with an 
illegal transaction, if supported by an independent con- 
sideration so that the plaintiff does not require the aid of 
the illegal transaction to make out his case. 


Armstrong v. Toler, 11 Wheat., 258, arose upon the 
following facts: During the war of 1812, between this 
country and Great Britain, goods were shipped from 
Canada into this country for Armstrong, and other citi- 
zens of the United States, and consigned to Toler, also a 
citizen of the United States. The goods were seized 
and libeled in the District court of Maine as having been 
imported contrary to law. They were, however, deliv- 
ered to an agent of the claimants, upon a stipulation to 
abide the event of the suit, Toler becoming liable for the 
appraised value; and Armstrong’s part of the goods were 
delivered to him on his promise to pay Toler his pro- 
portion of any sum for which Toler might be liable if the 
goods were condemned. The goods were subsequently 


n ee ee tg a a eld ae RO NB a A AN a RI el aan emails maa ee aaa de — ' 


111 


* 0 e e 
condemned, and Toler paid their appraised value, and 
brought this action to recover back from Armstrong his 
2 proportion of the amount. The defense was that the 
contract was void as having been made on an illegal con- 
sideration. 

The following instruction given to the jury was ap- 
proved by the court: 

If the promise be unconnected with the illegal act, and is 
founded on a new consideration, it is not tainted by the act, 
although it was known to the party to whom the promise was 
made, and although he was the contriver and conductor of the 
illegal act, and Chief Justice Marshall says, “ The point of law 
decided is, that a subsequent independent contract, founded on 
a new consideration is not contaminated by the illegal importa- 
tion, although such illegal importation was known to Toler, when 
the contract was made, provided he was not interested in the 
goods, and had no previous concern in their importation.” 


89 The opinion of the court approves the doctrine laid 
down in Fuikney v. Reynous (4 Burr., 2069), and Petrie 
v. Hannay (3 Term Rep., 418). In reference to the 
former case the chief justice says: 


‘¢ This is a strong case to show that a subsequent contract. 
not stipulating a prohibited act, although for money advanced 
in satisfaction of an unlawful transaction, may be sustained in a 
court of justice; and in reference to the latter case he says, 
This, also, is a strong case to show that a new contract, b 
which money is advanced at the request of another, or which is 
the same thing, where there is an express promise to pay may 
sustain an action, although the money was advanced to satisfy 
an illegal claim.” 


The court also approves the law laid down by Chief 
＋* Justice Eyre in Farmer v. Russell (1 Bos. & Pull., 295). 


Faikney v. Reynous arose upon the following facts: 
Faikney and one Richardson were jointly interested in 
certain contracts prohibited by law. A loss was sus- 
tained which was paid by Faikney, he taking a bond to 
secure Richardson’s part of the loss. The suit was 


112 


brought upon that bond. Held, that the plaintiff could 
recover. Lord MANSFIELD says: 


One of these two persons has paid money for the other, and 
on his account, and he gives him his bond to secure the repay- 
ment of it. This is not prohibited. He is not concerned in 
the use which the other makes of the money.” 

Petrie v. Hannay arose upon the following facts: 
Plaintiff brought suit as executor. His testator and the 
defendant had been jointly interested in certain stock 
transactions prohibited by law. Considerable losses were 
sustained, which were paid by testator to the broker, ex- 
cept eighty-four pounds, for which testator drew a bill 
upon defendant. The defendant accepted the bill, but 
did not pay it, and it was collected from the testator. This 
action was brought to recover the amount which the tes- 
tator had paid for account of defendant. Held, that he 
could recover. 


The cases of Fatkney v. Reynous, and Petrie v. Hannay, 
were again approved by this court, in Planter’s Bank v. 
Union Bank, 16 Wall., 483. This case arose upon the 
following facts: The plaintiff had remitted to the defend- 
ant large sums of Confederate treasury notes, and had 
also forwarded to defendant drafts and other claims for 
collection, and it was understood between them that such 
drafts and claims were payable only in Confederate cur- 
rency. All the collections made on account of the plaint- 
iff were made in that currency, with its knowledge and 
authority. The action was brought to recover a balance 
of account, the amount of which was wholly made up in 
that way. In deciding this case the court (Mr. Justice 
STRONG) says: 

Nor should the court have charged that, in the circumstances 


of this case, no action would lie for the proceeds of the sales of 
Confederate bonds which had been sent by the plaintiffs to the 
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“Wefendants for sale, and which had been sold by them, though 
the proceeds had been carried to the credit of the plaintiffs and 
made a part of the accounts. It may be that no action would 

92 lie against a purchaser of the bonds or against the deſendants on 

any engagement made by them to sell. Such a contract would 
have been illegal. But when the illegal transaction has been con- 
summated; when no court has been called upon to give aid to it; 
when the proceeds of the sale have been actually received, and 
received in that which the law recognizes as — had value; 
and when they have been carried to the credit of the plaintiffs, 
the case is different. The court is there not asked to enforce an 
illegal contract. The plaintiffs do not require the aid of any 
illegal transaction to establish their case. It is enough that the 
deſendants have in hand a thing of value that belongs to them. 
Some of the authorities show that, though an illegal contract 
will not be executed. yet when it has been executed by the par- 
ties themselves, and the illegal object of it has been accom- 
plished, the money or thing which was the price of it may be a 
legal consideration between the parties for a promise, expressed 
or implied, and the court will not unravel the transaction to dis- 

cover its origin.” 


— After citing Fuikuey v. Reynous,and Petrie v. Hannay, 
v2 in support of his opinion, the court says: | 


f % We are aware that Faikney v. Reynous and Petrie v. Han- 
nay have been doubted, if not overruled, in England, but the 
doctrine they assert has been approved by this court. Armstrong 
: v. Zoler. 11 Wheat., 258; Mchlair v. Gibbes, 17 How., 236; 
Brooks v. Martin, 2 Wall., 70. 

In Bly v. Second National Bank, 79 Pa. St., 453, the court 
says: It was long ago decided in England, and has often been 
repeated by our own courts, that the test whether a demand con- 
nected with an illegal transaction is capable of being enforced 
at law, is whether the plaintiff requires any aid from the illegal 
transaction to establish his case.” 


Before closing the discussion of the law applicable to 
the defense to this suit, we wish to make just one other 


> point. 
1 This contract between the two banks was made in the 
State of Illinois. It was to be performed in the State of 

Ohio. 


We are considering the defense to this case upon the 
hypothesis that Wilshire, Eckert & Co. actually de- 
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possited $200,000 in the Fidelity Bank to the credit of 


appellee. | 
This being the state of facts, appellant cannot be heard 
to say that appellee acquired this paper in connection 

with an illegal transaction. Such is the law of Ohio. 
Ehrman v. Insurance Co., 35 Ohio State, 


324. 
The court says in this case (page 337): 


„A stranger to the. agreement, or transaction, (as, in this 
case, the Fidelity Bank) has no right to question its validity, 
whether it was entered into between corporations or natural 
persons. To obtain a standing in a court of justice, to make 
such legal inquiry, the party must show that he is interested in 
the question, and that the execution of the agreement operates 
to his injury or prejudice.” 

The Fidelity Bank, having (as we are now supposing ) 
received $200,000 from Wilshire on deposit, to the credit 
of appellee, must pay the same either to appellee or to 
Wilshire, and it is a matter of indifference to it to which 
one of the two it is obliged to pay. The case, therefore, 
falls exactly within the doctrine of ZArman v. Insurance 
Co. The case at bar is, however, stronger in its facts, 
because the paper in suit was issued directly to appellee 
in the first instance. 


IV. 


For the purposes of the argument upon the law, we 
have assumed thus far that it was true, as alleged in ap- 
pellant’s answer, that appellee had “ knowledge and no- 
i ticeꝰ that this paper in suit was delivered to appellee 
to be used through appellee by C. J. Kershaw & Co., in 
connection with an attempt to corner the market, and we 
have endeavored to show that if this was true, such 
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* knowledge and notice” would not prevent a recovery 


by appellee. 

We, however, do not admit, but deny that appellee had 
any such knowledge or notice, and propose now brie fly to 
discuss this question of fact. 


The main difference between appellant’s counsel and 
ourselves in presenting these questions of fact is, that they 
present them from the inside of the Fidelity National 
Bank of Cincinnati, where it was known that Harper and 
Hopkins were speculating in wheat through Joseph Wil- 
shire, while we present them as they were seen by appel- 
lee, who did not know that Harper and Hopkins had any- 
thing to do with the matter, and did not know that the 
purchases for Hoyt had any connection with the purchases 


for Wilshire. 


It is said by appellant’s counsel that it was well known 
to the officers of appellee that Kershaw & Co. and Wil- 
shire were acting in behalf of a Cincinnati principal or 
principals. This is not correct. The record shows that 
Mr. Dewey, appellee’s vice-president, went to Cincinnati 
upon the 27th of March to ascertain, if possible, from 
Mr. Hoyt, who the principal was for whom he was pur- 
chasing through Kershaw & Co. The testimony is as 
follows: 


„Did you obtain any information from any source while you 
were there about the parties who were the principals in making 
these purchases through Hoyt? A. A number of parties were 
mentioned to me during my enquiries, as parties behind the 
deal, as they called it, but I was unable to get any information 
that would enable me to determine who they were, or form any- 
thing more than a guess. 

. Who were the parties that were mentioned? A. The 
Standard Oil parties, Cleveland parties; I remember Rockafel- 
ler’s name especially being mentioned, and Mackey’s name es- 
pecially being mentioned. 

4 . Did anybody mention these names to you purporting 
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to have any knowledge of the facts, or were they merely men- 
tioned to you as rumors and suspicions ? A. The impression 
left on my mind was that they were mere guesses as to who 
they were ; that they had no information in any way reliable.” 


(Rec., 377-) 

He testifies that his enquiries of Mr. Hoyt resulted only 
in this: · Mr. Hoyt declined to give me any information, 
but did state that the parties had plenty of money, were 
“ financially strong and fully able to protect their trades 
‘with Kershaw; that is the conversation in substance.“ 
(Rec., 375.) : . 

At this time appellee did not know Wilshire, and did 
not know anything about his purchases. There is no evi- 
dence that appellee learned that Wilshire was buying wheat 
through Kershaw & Co. prior to the 28th of April, upon 
which day the Fidelity Bank telegraphed appellee that 
Wilshire, Eckert & Co. had deposited with it $25,000 to 
be credited to appellee for the use of C. J. Kershaw & 
Co. (Rec., 48.) 

Wilshire was making purchases through Rosenfeld & 
Co., commission men on the Chicago Board of Trade, 
but this fact was not known to appellee. 

Hoyt designated his unknown principal as B, and the 
account of his transactions was kept upon the books of 
the Chicago houses, Irwin, Green & Co., and C. J. Ker- 
shaw & Co. under that letter. Wilshire’s transactions 
were made in the name of Wilshire, Eckert & Co. and C. 

J. Kershaw & Co. kept their account with that firm. 


Irwin, Green & Co. did not know that Hoyt was buy- 


ing through Kershaw & Co. as well as through their own | 


house, and did not know anything about the purchases 
being made by Wilshire. 
C. J. Kershaw & Co., although they were buying for 
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both Hoyt and Wilshire, were not aware that Hoyt and 
Wilshire had any connection with, or knew each other, 
and Kershaw & Co. did not know that Hoyt was also 
buying through Irwin, Green & Co. 


Mr. Kershaw testifies that his firm did not know that 
Hoyt and Wilshire had any connection with each other 
until the 30th of May, and did not then learn that Hoyt 
and Wilshire were acting for the same principal. (Rec., 
266.) 


The above shows the lack of co-operation among the 
Chicago commission houses and their lack of knowledge 
of each other’s acts. 


If they, who were making the alleged purchase did 
not know what was going on, how could appellee know? 


E. L. Harper did not intend to let the Chicago brokers 
know anything about his designs. He communicated di- 
rectly with Wilshire, but never with Hoyt. It was Hop- 
kins who gave Hoyt orders and money. Hoyt did not 
even know Harper. 


The Chicago houses acted upon direct orders. Some- 
times they had orders to buy, sometimes orders to sell, 
sometimes orders to ship. Kershaw says: We were 
‘shipping wheat, shipping hundreds of thousands of 
“ bushels.” (Rec., 265.) Green says: 

In these purchases he (Hoyt) did not come and tell us to 
buy 9,000,000 bushels at once. They were bought ually, 
and when we bought it he told us to go and engage the money 
to pay ſor it. (Rec., 282.) 

Neither Hoyt or Wilshire ever made any arrangement 
with their Chicago brokers to accumulate any quantity of 
wheat, or to buy wheat until it had advanced to a certain 
price. Kershaw says: 
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‘¢ They didn’t talk any; never gave me any idea of the prices 
that they wanted to sell at. (Rec., 272.) 

And Mr. Green says that no amount was specified 
which his firm was to purchase, but that they obeyed 
any orders which were given from time to time, not 
knowing how high the amount of the purchases might 
run; (Rec., 283.) 

Irwin, Green & Co., C. J. Kershaw & Co. and Rosen- 
feld & Co. were not knowingly working together to 
corner the market. There was no combination between 
them. They were ignorant of each other’s acts. Ker- 
shaw testifies on this point as follows; 


6 . Then there was no combination at all between your 
firm and Rosenfeld’s firm ? 

A. Not a particle. I never had any combination with 
him. 

4. There was no combination between your firm and 
Irwin, Green & Co? 

A. No, sir. 

46. You and Rosenfeld and Irwin, Green & Co. were not 
acting together? 


‘‘A. No, sir. 
6 . To accumulate wheat here, were you? 
%,. No, sir. 


. You never had any such orders from Wilshire, Eckert 
& Co. or Hoyt, did you? | 
A. Never.” (Rec. 275.) 


Mr. Green says his firm had been acting for Mr. Hoyt 
for five or seven years—before he went to Cincinnati, 
and upon the subject of combination between the Chica go 
houses, he testifies as follows: 


“Q. Wasthere any combination between you and C. J. 
Kershaw & Co., or between you and Rosenfeld & Co., or be- 
tween you and anybody else? 

‘A. Not the slightest. 

6. To force up the price of wheat in May and June, 
1887? 

A. Not theslightest.’’ (Rec., 279.) 


119 


Upon the 27th of May, Hoyt wrote a letter to Irwin, 
Green & Co., proposing that they should combine with 
Kershaw & Co. to take care of the wheat which both 
firms had purchased, but Irwin, Green & Co. refused to 
make any such arrangement, and declared they would 
have nothing to do with Mr. Kershaw or any one else. 
(Rec., 284-286.) 

There was such absence of any concert of action be- 
tween the Chicago brokers that when, in June, Hoyt or- 
dered Kershaw & Co. to sell five million bushels, and 
they sold three millions and a half, Rosenfeld & Co. 
bought it all for Wilshire. 


This was a blunder of Harper’s in moving his chess- 
men. It is easy to see how these Chicago commission 
houses, acting in this way for their respective customers, 
might get loaded up with wheat before they had any idea 
that they were being used in an attempt to run a corner; 
and this was exactly what happened. 


Irwin, Green & Co. purchased between 9,000,000 and 
10,000,000 bushels for Mr. Hoyt, but they ceased buying 
upon the 20th of May, because “that was a sufficient 
quantity for one man.” (Rec., 278.) From that time 
up to the 15th of June, they sold all that Mr. Hoyt would 
let them sell. They insisted on selling orders and got 
them, but Hoyt fixed a limit on price below which they 
could not go, so that they only succeeded in selling 2,750,- 
ooo bushels. (Rec., 278-279.) They had unwittingly 
got into a place where they could not dictate terms to 
Mr. Hoyt, but he could dictate terms to them. 


And Mr. A. M. Wright, former president of the Board 
of Trade of Chicago, testifies as follows: 


I should presume the parties who were caught here, were in 
before they knew it, as they expected to get usin. I can con- 
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ceive how a house can get in where it can’t help following the 
orders of the customer. | . 

4 . Explain a little more fully how that would naturally 
occur with commission men on the Board of Trade here? 

“A. Well, parties in whom we had great confidence might 
load us up to an extent that would compel us to follow their dicta- 
tion after we had taken on the load. If we had goneon and 
bought several million bushels, we will say, instead of buying 
three-quarters of a million, we would have been under their con- 
trol then, and would have been obliged to do as they wanted. 

4. In other words, self-protection would have compelled 
you to go further? 

„A. Yes, sir; I think that any one who has the reptuation of 
having been engaged in that, would not have taken the deal if 
he had known beforehand what had been contemplated. 

6 . And it is your idea that the probabilities are that these 
purchases were commenced by these parties upon orders in like 
manner as orders were given you? 

0A. I presume they were. 

‘¢Q. Without any arrangement or agreement, but in the way 
in which they were given you? 

A. They were careful not to intimate to us their purposes. 
(Rec., 296-29 7). 


It is true there were rumors on the board of trade 
that there was to be a corner in wheat, and that the mar- 
ket was manipulated. But Eggleston says you never can 
determine when the market is being manipulated for the 
purpose of a corner. (Rec., 201.) Again he testifies as 
follows: 


. The wheat market in Chicago is always being manipu- 


lated more or less, is it notꝰ 

A. Ves, sir. | 

Q. Is it possible to say to-day, or at any time. whether or 
— — is being run on any product on the board of 
trade 

A. There can’t anybody say that, except those who are inter- 
ested, if they are trying to run a corner.“ (Rec., 212.) 


Mr. Rosenfeld says it is impossible for commission 
men on the board of trade to tell how much wheat is 
being bought, and whether, when the price is advanced, 
it is being advanced speculatively or on its merits. (Rec., 
238.) 
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- Mr. Wright says: The information that we have in 
regard to transactions of that kind on the board is gen- 
4 erally - the information is generally indirect, largely in- 
“ferential.” (Rec., 288.) 

But although some members of the board of trade 
thought the market looked like a corner, others thought 
wheat was not too high on its merits, and would go 
higher. (Rec., 206, 213, 237-8.) And, notwithstanding 
the rumors, Kershaw & Co. and Irwin Green & Co. 
must have felt that there was no attempt to corner the 
market, because such an attempt required combination, 
and they did not know of any combination. They did 
not know, as we now do, the extent of each other’s pur- 
chases, nor that their purchases were controlled by, vir- 
tually, the same party. Kershaw says he did not know 
until a few days before the 15th of June, that Rosenfeld 
& Co. were buying for Wilshire, Eckert & Co. (Rec., 
250, 276), and did not know Irwin, Green & Co. were 
buying for Hoyt until some time in June. (Rec., 276.) 
Mr. Green says he did not know that Kershaw & Co. 
were buying for Hoyt until about the 2oth of May (Rec., 
285,) and his firm bought no wheat after that time. 


It did not appear to Irwin, Green & Co. as if Hoyt was 
connected with any attempt to corner the market, for 
they ceased buying for him on the 20th of May, and 
from that time on were sellers for his account, selling 
nearly three million bushels before the 15th of June. It 
did not appear to Kershaw & Co. that Hoyt was con- 
nected with any attempt to corner the market, for he had 
ordered them to sell all the wheat they had bought for 
his account, and they had sold four and one-half millions, 
which was nearly all he had. It did not appear to Ker- 
shaw & Co. that Hoyt and Wilshire were acting together, 
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for Wilshire bought, through Rosenfeld & Co., the very 
wheat which Kershaw & Co. sold for Hoyt; and while 


Hoyt was selling all his holdings, Wilshire was increas- 
ing his. This did not look like concert of action between 


Hoyt and Wilshire. 

The Chicago brokers, Irwin, Green & Co. and C. J. 
Kershaw & Co. did not know until some time between 
the 20th of May and the ist of June that the same prin- 
cipal (even then not known by name) had been using 
Hoyt and Wilshire to buy wheat through them in Chi- 
cago. 

But at this time the purchases were at an end. Per- 
haps they had stopped because Irwin, Green & Co. said, 
they had bought as much wheat as any one man ought 


“to have.” Perhaps they had stopped because Harper 


had exhausted his resources in other ventures. It could 
have been shown, if it had been pertinent to this case, that 
the treasury of the Fidelity bank was not stripped by 


Harper’s use of its funds in speculating in wheat, and 


that if the bank had possessed the assets it for years had 
been claiming to have, its doors would not have been 
closed upon the 22d of June. 

This, however, is not to the point. The point we wish 
forcibly to call to the attention of the court is, that at the 
time when the Chicago commission houses learned the 


possibility of a conspiracy for the purpose of cornering §. 


the market in wheat, their purchases were a thing of the 
past. They had all been made. The burden was upon: 
them to pay for the purchases if Hoyt and Wilshire, or 
their principal did not pay. There is no evidence that 


the Chicago commission houses made any purchases of 


wheat after this, and they cannot be charged with being: 
engaged in carrying out an unlawful attempt to corner the 
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market, if they first acquired their knowledge that such 


an attempt was contemplated after all their purchases had 
been made. 


Kershaw & Co. made efforts to get money from Wil- 
shire, but this was for the purpose of discharging legal 
obligations which they had created in carrying out Wil- 
shire’s orders. Irwin, Green & Co. bought about one 
million bushels of wheat on the 15th of June, but this was 
done in an effort to stay the panic, and avert the large 
loss with which they were threatened upon the seven 
million bushels of wheat, which they were still carrying, 
because Hoyt had failed to fix a price low enough to en- 
able them to sell it. These efforts of Kershaw & Co. 
and Irwin, Green & Co. to meet their liabilities, and save 
themselves from the consequences of the situation into 
which they had been innocently drawn, cannot be char- 
acterized as a criminal attempt upon their part to corner 
the wheat market. 


Appellant’s counsel seem to think it is entirely imma- 
terial whether the Chicago commission houses had any 
knowledge, when they were purchasing the wheat, that 
it was being purchased in an attempt to run a corner, 
provided that they had such knowledge upon the 15th 
of June. 


We think counsel is laboring under a misapprehension. 
The Chicago commission houses could not possibly be 
parties to an attempt to corner the market, unless they 
knew such an attempt was being made at the time when 
they were making their purchases. If they did not do 
anything to sustain that attempt, beyond paying for 
wheat already purchased after they learned that some 
one behind Wilshire and Hoyt was attempting to corner 
the market, then they were not privy to an attempt to 
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corner the market, for if they had innocently become in- 
debted for the wheat they had purchased, they could in- 
nocently pay tor the same, although they might by. so 
doing be incidentally helping to carry out the illegal ob- 
ject which the principal had in view (but the broker did 
not) when the purchases were being made. The inno- 
cent parties had a right to protect themselves, and were 
not required to abandon their purchases and suffer them- 
selves to be sued simply because the meeting of their 
legal obligations might help to carry out some illegal ob- 
ject to which they were not privies. 

In the case of Irwin v. Williar, decided by this court and 
reported in 110 U. S., 499, the court says (p.510:) “It is 
“ certainly true that a broker might negotiate such a con- 
tract without being privy to the illegal intent of the 
principal parties to it which renders it void, and in such 
“a case, being innocent of any violation of law and not 
“ suing to enforce an unlawful contract, has a meritorious 
ground for the recovery of compensation for services 
and advances.” 


There was no corner in wheat in June, 1887. As to. 
that there can be no doubt. The only question there can 
be is, was there an allem to corner wheat? If there 
was such an attempt, the only party cognizant of it was. 
E. L. Harper. For the success of such an attempt the 
greatest secrecy is always necessary. For the success of 
such an attempt in this case, extraordinary secrecy was 
necessary, because of Harper’s connection with a bank. 
The proof in this record shows that Harper’s intentions. 
were successfully kept secret from the Chicago commis- 
sion houses. 

If Harper had an intent to corner wheat in Chicago, it. 
was abandoned upon the 14th of June when the panic 
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came. The only effort he then made was to protect past 
purchases. The Fidelity bank telegraphed that Wilshire 
would come to Chicago with six hundred thousand dol- 
lars to save his trades with Kershaw and others, not that 
he would come to make new purchases. Fair dealing 
and honesty required that purchases already made by the 
Chicago commission houses should be protected, and that 
those houses should be saved from ruin by the indebted- 
ness, they had iocurred on the orders of Harper’s brokers. 


We do not care, however, to be diverted by discussing 
the knowledge of the Chicago commission houses from 
the true question of fact we set out to. discuss, namely, 
the knowledge of appellee itself. We have discussed the 
knowledge of the commission houses solely because ap- 
pellant’s counsel has charged that whatever the commis- 
sion houses knew, appellee itself must have known be- 
cause of its relations to those houses. 


Appellant’s counsel, however, charges that appellee 
knew when it took this paper upon the 15th of June, that 
the proceeds of the credit it gave Kershaw & Co. in re- 
liance upon this paper, were to be used in an unlawful 
attempt to corner the market. And this question of fact 
we desire now briefly to consider. 


It is argued that the large transactions of Kershaw & 
Co. with the American Exchange were sufficient to make 
known to that bank that Kershaw & Co. were engaged 
in an attempt to corner the market. On thecontrary, the 
account showed that the purchases and sales of Kershaw 
& Co. were about equal, and while it did show that the 
transactions were very large, it had no tendency to-show 
that Kershaw & Co. were “cornering” wheat. The 
books of the American Exchange show that the total 
amount which Kershaw & Co. had received from Wil- 
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shire, prior to the 15th of June, was only $340,000, as 
follows: April 28, $25,000; April 29, $25,000; April 
zo, $100,000; May 2, $100,000; June 13, $90,0v0. (Rec., 
47, 49, 50.) 

Wilshire gave Kershaw & Co. $400,000 upon the 
r5th of June. This makes $740,000 which the American 
Exchange knew Wilshire had furnished to Kershaw & 
Co. for the purpose of certain trades, and this is the ex- 
tent of the knowledge of the appellee. Now, while 
this amount of money represented wheat enough to cause 
Kershaw & Co. and the American Exchange, as their 
bankers, some anxiety, it was not such an amount as 
would notify the American Exchange that Wilshire 
was engaged with Kershaw in an attempt to corner the 
market. One million bushels of wheat, which is all the 
$740,000 would have bought, would have had very little 
influence upon the market. 


It is said that Eggleston, the largest stockholder in the 
American Exchange National Bank, was advancing Ker- 
shaw & Co., money to carry 8,000,000 bushels of cash 
wheat, and that he was daily in the bank in conversation 
with the cashier and other officers of the bank concern- 
ing it. Well, admitting this to be so, does it follow that 
the officers of the bank with whom Eggleston talked, 
knew that Wilshire was engaged with Kershaw in an at- 
tempt to corner the market? Mr. Eggleston says he did 
not go to the bank to “ discuss the deal,” but went be- 
cause he was a large stockholder and was interested in 
the business of the bank, and had a sort of general knowl- 
edge of what was going on there. And in the course of 
discussing the loans of the bank to Kershaw & Co., in 
which firm Eggleston was a special partner, they dis- 
cussed the amount which Eggleston himself was furnish- 
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ing Kershaw & Co., and the parties for whom the pur- 
cHases of wheat were probably made. The name of Wil- 
shire was not mentioned, nor that of any other Cincinnati 
party, but it was the Standard Oil Company and the . Cal- 
* ifornia crowd,” ‘consisting of Mackay and two or three 
“others,” that were mentioned, and Mr. Eggleston says: 
4 never in any conversation that I had with anybody— 
in fact, I probably was surprised, as much surprised as 
anybody else when the culmination of this deal came, to 
find that it had been Mr. Harper that had manipulated 
“it. I never heard his name mentioned or breathed.” 
(Rec., 207.) Mr. Eggleston and the bank were both in- 
terested in watching the account of Kershaw & Co., and 
this, manifestly, was the principal subject of these con-. 
versations. 


‘It is said that the cashier was in constant communication 
with Kershaw and Hamilton Dewar with respect to their 
business during the progress of this transaction. This is 
a very general statement. Let us see definitely what the 
nature of the communication was. Being interrogated by 
defendant’s counsel upon this matter the cashier him- 
self testifies as follows: 


„Q. Did you have any conversation with him (Kershaw), 
prior to the 14th, as to the quantity of wheat he was purchas- 
mg ? | | 
% A. I could not swear positively as to that; Mr. Kershaw 
would occasionally make sume statements to me that he was 
going to take over so much cash wheat, and he wanted to be 
protected to that amount, or something of that sort. 

“Q. Is it not a fact that Mr. Kershaw, prior to that time, 
and I mean for a few weeks prior to that time, repeatedly dis- 
cussed with you the transactions he was engaged in and the con- 
tracts he was making? 

A. Not particularly so. 

4 . We may not construe that answer in the same way. 
Did he discuss the contracts he was making, the extent to which 
he was purchasing wheat, with you, prior to the 14th of June? 


128 


A. To the best of my recollection, Mr. Kershaw, on sev- 
eral occasions mentioned some e amounts that he was to 
take care of from time to time; that is all I can remember about 
it. ä 

. Can't you state how large he stated the amounts were? 

„A. No, sir; I cannot. 

. From time to time, you say, he did this. During what 
period? 

A. It must have been about, probably a couple of months. 

*Q. You sent for Mr. Kershaw and your brother upon the 
7 of this telegram from the Fidelity Bank upon the 14th of 

une 

„ A. Yes, sir. 

‘¢Q. Did you have any conversation with them as to the 
character of the deal in wheat that they were engaged in on 
that occasion? 

A. I do not remember entering into any particulars with 
reference to the deal at that time. 

Q. Did you ask them to what extent they had been pur- 
chasing wheat? 

A. I think not. 

Q. Nor to what extent they had contracts outstanding for 
which oT were liable to be called upon for money? 

A. I don't remember any such conversation.” 

* * * * * 


4 . Your brother was one of the firm of Kershaw & Co., 
and was here? 

A. Yes, sir. 

2. I don't know but what my questions have related, and 
you have understood them to relate, to conversations with Ker- 
shaw individually; had you any conversation with your brother 
— the character of the transactions that they were engaged 
in g 

A. I had conversations from time to time; yes, sir. 

Q. What information did he give you as to the character of 
the deal that they were prosecuting in wheat, especially as to 
the quantity of wheat they were purchasing? 

A. At times he would state how much they were purchasing, 
or about how much they were purchasing, but I had no reason 
to inquire into all their purchases with any definiteness, or their 
business. 

Q. When their indebtedness to your bank approached the 
neighborhood of half a million of dollars you were concerned, 
were you not, in knowing about the character of the deal they 
were prosecuting? 

A. Not the slightest, sir; it is simply this; Kershaw & Co.'s 
account was never for one moment overdrawn at this bank; I 
kept good track of that. They never had one cent of this banks 
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money which was not amply secured; that's all I looked out for; 
all I cared about it.. (Rec., 335-6-7. ) 


Mr. Kershaw’s testimony is to the same effect. Being 
interrogated by defendant’s counsel as to this matter he 
testifies as follows: 


Q. “ You had talked your business over from time to time with 
the officers of the bank, the condition of the account during 
those transactions, hadn’t you ? 

A. Yes, sir. 

Q. And what you were doing, and who you were doing it 
for? 

A. Well, I think I told them when they asked me. 

Q. Had you had any conversation with them as to who was 
the principal of Mr. Wilshire; I mean with Mr. Dewar, the cash- 
ier, or any of the people in the bank ? 

A. I don't know. They may have asked me. I told them I 
didn’t know, probably. I don’t know whether I did or not. 
They were looking at the margin checks more than anything 


else. 
Q. Who was looking at margins? 
A. The bank. 
Q. Well, margins on what? 
A. On the wheat we borrowed money on. 
Q. You were borrowing money on wheat? 
A. We were borrowing money on wheat. 
Q. Ofthe American Exchange Bank? 
A. Yes, sir; they generally take pretty good care to get good 


margins. © K . 
* * 

“Q. Aside from the indebtedness to the bank, for which they 
had collateral, your account was overdrawn on the 13th some 
$300,000 and —— wasn’t it? 3 P 

. It was not overdrawn except they good margins an 
good collateral. 

. Are you sure they had collateral for your entire account 
on the 13th and 14th of June? 

A. es, sir. 

Q. —— = it — — — *** 

A. Consisted of wheat being shipped, or ship or receipts 

Q. Collateral for the whole amount of the i — 

A. Ves, sir; I considered it in good condition.“ (Rec., 265 


6-8-9.) : 
It is claimed by appellant’s counsel that appellee must 
have known that Wilshire was engaged with Kershaw & 
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Co. in an unlawful attempt to corner the market, because 
Mr. Irwin, who was president of the bank, was also senior 
member of the firm of Irwin, Green & Co., who were 
acting as brokers for Hoyt. It seems to be impossible 
for appellant’s counsel to look at these cases in the light 
of what was known to the parties atthe time. They say 
that Irwin, Green & Co. were carrying wheat for the 
same parties as C.J. Kershaw & Co., and that Irwin, 
Green & Co. were buying wheat for Mr. Harper’s broker. 
They forget that the record shows that Irwin, Green & 
Co. were buying wheat for Hoyt alone, and that they did 
not know who Mr. Hoyt’s principal was, and simply had 
him upon their books as B.“ 

They were not buying wheat for Wilshire, and there 


is no evidence that they ever had anything to do with 


him. 


There is no evidence that Mr. Irwin, personally, knew 
what his firm was doing for Mr. Hoyt. He went to the 
bank upon the 15th of June to get the $200,000, at the 
request of Mr. Green. Now, while the firm of Irwin, 
Green & Co. may be chargeable with the consequences 
of notice to either of the members of the firm, it certainly 
will not be claimed by defendant’s counsel that appellee is 
chargeable with knowledge which Mr. Green possessed, 
because Mr. Irwin, his partner, was president of the bank. 


Even, however, if Mr. Irwin knew what business his 
firm was doing for Hoyt, and that knowledge amounted 
to knowledge that an attempt was being made to corner 
the market, appellee would not be chargeable with the 
consequences of such knowledge in these cases, for the 
record shows positively, that Mr. Irwin was not an ex- 
ecutive officer of the bank; that he did not act for the 
bank in the taking of the paper in suit, and that he had 
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no knowledge of the telegraphic correspondence between 
e two banks, which took place upon the 14th of June. 


(Rec., 409-416.) 

Mr. Irwin says he did not act as president of the bank 
in determining whether the bank should receive this pa- 
per, and “ was not asked anything about it,” (Rec., 411), 
and further says, “I never had any business transaction 
“with Mr. Wilshire for myself, my firm or the bank, 
never.“ (Rec. 412.) 

The cashier, Mr. Dewar, testifies that there was no 
conference between him and Mr. Irwin, in reference to 
taking this paper. (Rec., 321.) 

Appellant’s counsel think it impossible to believe that 
the name of the Fidelity bank could be used as a means 
of covering up Harper behind Hoyt and Wilshire with- 
out exciting the suspicion of appellee. But it is more 
easy to believe this when we remember that Harper had 
for several years successfully deceived the able comp- 
troller of the currency and bank examiners as to the 
true condition of the Fidelity bank, and had kept a 
honeycombed, rotten institution at the head of the long 
list of national banks in the state of Ohio. 


V. 


It is alleged in both of these cases that the court erred 
in finding that appellee was entitled to interest upon 
twenty-five per cent. of its claims from October 31, 1887, 
up to the date of such finding. 


Appellee asked interest upon the face of its claims only 
up tothe time when appellant was appointed receiver, 
June 27, 1887, although the dissolution of the bank was 
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not decreed until July 12, 1887. But appellant paid a divi- 
dend of twenty-five per cent. upon October 31, 1887, to 
all creditors whose claims had then been allowed, and ap- 
pellee claimed that it should receive upon its claims a 
dividend of twenty-five per cent. as of that date. This 
prayer was granted, the court below stating orally that it 
was the object of the law to distribute the assets of the 
insolvent bank ratably amongst all its creditors, and that 
appellee could not be put upon an equality with the other 
creditors unless interest was allowed upon its dividend 
from the time that the other creditors received their divi- 
dends. 


The decrees in these cases, therefore, allowed the 
claims with interest to June 27, 1887, the day when ap- 
pellant was appointed receiver, but ordered appellant in 
paying the twenty-five per cent. dividend, which other 
creditors received October 31, 1887, to also pay appellee 
interest upon that dividend from October 31, 1887, to the. 
time of the adjudication of the claim in the court below. 


The learned counsel for appellant is entirely in error in 
thinking that this question was decided by this court in 


the case of White v. Knox, 111 U. S., 784. White re- 


covered a judgment for $104,523.72, June 23, 1833, which 
included interest upon his claim up to that date. While 
White’s claim was in litigation the receiver had paid. 
ratable dividends to other creditors, amounting in the 
aggregate to sixty-five per cent. After White’s claim 


was adjudicated the comptroller calculated the amount 


due him as of December 20, 1875, the date of the failure 
of the bank, and paid him sixty-five per cent. on that 
amount. White claimed that the dividend should be 
calculated on his claim, with interest on the whole claim 
up to the time of its adjudication. The court sustained 
the comptroller. 
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The case at bar presents an entirely different question; 
the court below has not allowed appellee interest upon its 
claims beyond the date of the failure of the bank. In- 
terest upon the dividend, which it ought to have received 
October 31, 1887, at the same time when the other cred- 
itors received their dividends, is quite another thing. Ap- 
pellee cannot be put upon an equality with the other 
creditors unless it is allowed the use of its dividend from 
October 31, 1887, inasmuch as the other creditors have 
had the use of their dividends from that date. 


la deciding White v. Kuox, Chief Justice Warrz was 
careful to point out that the question of interest upon 
dividends had not been raised. He says (page 787): 
The question here is not whether he (White) should 
“be paid interest on the several items of percentage which 
“make up the aggregate of sixty-five per cent. from the 
“time of the payments of dividends to other creditors 
until his claim was adjudicated, but whether the amount 
of his judgment must be taken as the sum on which his 
« dividend is to be paid.” 

The question of interest upon dividends was not de- 
cided, therefore, in White v. Knox, and has not been 
passed upon by this court in any other case, nor by any 
court, so far as we are aware, except by the court below - 
in these cases. | 

As we consider the facts of these cases of the first 
importance, we have set them forth with unusual, possibly 
unnecessary, fullness. The more fully, however, they 
are examined, the more clearly will it appear that appellee 
acted with integrity and good faith in all its relations to 
the matters here in controversy. This being so, appel- 
lee is entitled to be put in the same position it would have 
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been in if the Fidelity bank likewise had acted with 
integrity and good faith in relation to the same matters. 
This requires that the paper which appellee took as money 
should be honored in full, for there can be no doubt that i 
if the Fidelity bank had acted with integrity and good 
faith, and had remained solvent, this paper would have 


| been paid in full 

| . Respectfully submitted. 

| W. H. Swirt, 

f Attorney for Appellee. 


| Counsel: 
| C. B. MATTHEWs. 
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ASAHEL GAGE vs. ELLIS KAUFMAN. 1 


1 Pleas in the circuit court of the United States for the 

northern district of Illinois, helè at the United States court- 
rooms, in the city of Chicago, in the district aforesaid, before the 
Hon. Henry W. Blodgett, district judge of the United States for said 
northern district of Illinois, on Friday, the twenty-sixth day of 
March, in the adjourned March term of said court, in the year uf 
our Lord one thousand eight hundred and eighty-six, and of our 
Independence the one hundred and tenth year. 

! WM. H. BRADLEY, Clerk. 


ELLIS KAUFMAN 
v8. In Chancery. 
ASAHEL GAGE. 


NorTHERN District oF ILLINOIS, 88 : 

Be it remembered that on the first day of October, in the ad- 
journed October term of said court, 1883, in the record of the pro- 
ceedings thereof in said above-entitled cause, before the Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


ELLISs KaurMAn 
vs. In Chancery. 
ASAHEL GAGE. 


On motion of defendant’s solicitor, leave is hereby given said de- 
fendant to file and docket a transcript herein in said cause. 


2 On the same day, to wit, on the first day of October, 1883, 

came the defendant, by his solicitor, and filed in the office of 
the clerk of said court a bond for costs and a transcript of record 
from the —— court of Cook county, Illinois, in said entitled 
cause; which said bond and transcript are respectively in the words 
and figures following, to wit: 


Bond. 
Urra Srates oF AMERIVA, 0 oe 
Northern District of Illinois,, 
Oireuit Court. October Term, A. D, 1883. 


ELL KAUFMAN 


v8. u Chancery. 
ASAHEL GAGE. 


I enter myself security for costs in this cause and promise to pay 
all costs which may accrue to the opposite party in this action or to 
any of the officers of this court, and, in default of payment by the 
defendant of any costs ordered or adjudged to be paid by him, I 
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2 ASAHEL GAGE vs. ELLIS KAUFMAN. 
hereby agree and stipulate that execution may issue against my 
Property for any costs taxed against him. 


this Ist day of October, A. D. 1883. 
AUGUSTUS N. GAGE. 


Endorsed: Filed Oct. 1, A. D. 1883. W. H. Bradley, clerk. 


3 Be it remembered that heretofore, to wit, on the 7th day 

of June, in the year of our Lord one thousand eighé hun- 
dred and eighty-three, there were filed in the office of the clerk of 
the superior court of Cook county a certain bill of complaint and 
affidavits of non-residence, which are in words and figures follow- 
ing, to wit: 


State oF ILLIxOIS, = 
County of Cook, j§ 


To the honorable the judges of the superior court of Cook county, in 
chancery sitting: 

Ellis Kaufman, as plaintiff, brings this his bill against Asahel 
Gage. as defendant, and says that he, said plaintiff, is seized in 
fee simple of lots 1, 2, 3, 4, 5, 6, 7, 8, and of the private alley 
north of said lot 7 of McKay’s subdivision of lots 1 to 6, inclu- 
sive, in block 3 of Sutton’s addition to Chicago, being part of 
northeast quarter of southeast quarter of section 18, in township 39 
north, range 14 east, of the third principal meridian, situate in the 
county of Cook and State of Illinois; that the defendant pretends 
and claims pretended title to said lands, the precise nature of which 
is to this plaintiff unknown, but which defendant pretends to com- 
prise some sort of proceedings, judgments, notice, and deeds by 
some person or persons out of possession conveying said premises 

or some lien thereon to said defendant, the further particu- 
4 lars of which and the exact extent of said defendant’s claims 

this plaintiff cannot state, but the plaintiff shows that by 
said pretenses and claims of said defendant the title of said plain- 
tiff is so unsettled and clouded that he is unable to sell said lands 
for its value or to enjoy and the same free and clear from 
clouds and incumbrances, as he has the right to do. To the end, 
therefore, that the said defendant may full, true, direct, and per- 
fect answer make to all and singular the matters aforesaid; and may 
set forth aud state each and every particular of his said claims and 
of all papers, documents, and matters on which the same are founded, 
and that the title of this plaintiff to said premises may be quieted, 
and that he may havesuch other or further or different relief in the 
premises as equity may require, may it please the court to summon 


said defendant to answer, 
ELLIS KAUFMAN, 
By His Att’y. 


EDWARD ROBY, 
Solicitor and of Counsel. 
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ASAHEL GAGE VS.. ELLIS KAUFMAN. 


Affidavit of Non Residence. | 
5 In the Superior Court of Cook County. In Chancery. 


ELLIS KAUFMAN 
* v8. 
ASAHEL GAGE. 


Edward Roby, solicitor for plaintiff, being duly sworn, says that 
said defendant, Asahel Gage, does not reside in the State of Illinois, 
but his residence is at Vineland, Cumberland county, in the State of 
New Jersey. 

Sworn to before me this 7th day of June, A. D. 1883. | 

EDWAKD ROBY. 


JNO. J. HEALY, Clerk. 


And on the day and year last aforesaid, to wit, June 7th, A. D. 
1883, there issued out of the office of the clerk of said court the 
ple’s writ of summons; which writ, with the return of the sheriff 
thereon endorsed, is in words and figures as follows, to wit: 


6 = Strate or ILLINoIòs, } * 


County, 


The People of the State of Illinois to the sheriff of said county, Greet- 
ing: 

We command you that you summon Asahel Gage, if he shall be 
found in your county, personally to be and appear before the superior 
court of Cook county on the first day of the term thereof, to be held 
at the court-house, in Chicago, in said Cook county, on the first 
Monday of August next, to answer unto Ellis Kaufman in his cer- 
tain bill of complaint filed in said court on the chancery side thereof, 
and have you then and there this writ with an endorsement thereon 
in what manner you shall have executed the same. 

Witness John J. Healy, clerk of our said court, and the 
[seaL.] seal thereof, at Chicago aforesaid, this 7th day of June, 


A. D. 1883. 
JOHN J. HEALY, Clerk. 


The within-named defendant not found in my county, this 6th 


day of August, 1883. | 
SETH F. HANCHETT, Sherif, 
By C. R. MATSON, Deputy. 
7 And afterwards, to wit, on the 11th day of June, in the 


year last aforesaid, to wit, A. D. 1883, there was filed in the 
office of the clerk of said court a certain certificate of mailing notice; 
which is in words and figures following, to wit: 
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Strate oF ILEINO!Is, as 
County of Cook, ‘ 
Superior Court of Cook County. 


EtLis KAUFMAN 
v8. n. 87184. 
ASAHEL GAGE. 


I, John J. Healey, clerk of the superior court of Cook county, in 
and for said county, in the State of Illinois, do hereby certify that 
on the 11th day of June, A. D. 1883, I sent by mail a notice, a copy 
of which is hereto attached, marked Exhibit “A,” to the following 
defendant, and addressed as follows: One copy to Asahel Gage, 
Vineland, Cumberland Co., New Jersey. 

| JOHN J. HEALY, Clerk. 


Exuisit “ A.” Edward Roby. 


8 Attorney's Chancery Notice. 
STATE OF ILLINOIS, 
County of Cook, 
Superior Court of Cook County. August Term, A. D. 1883. 


ELLIs KaAurMAN 
v8. In Chancery. No. 87184. 
ASAHEL GAGE. 


Notice is hereby given to the said Asahel Gage that the above- 
named complainant heretofore filed his bill of complaint in said 
court on the chancery side thereof, and that a summons thereupon 
issued out of said court against the above-named defendant, return- 
_able on the first day of the term of the superior court of Cook county, 
to be held at the court-house in Chicago, in said Cook county, on 
the first Monday of August (1883), as is by law required, and which 


suit is still pending. JOHN J. HEALY. Clerk 
EDWARD ROBY, __ 
Compi ts Sor. 


And afterwards, to wit, on the 8th day of August, A. D. 1883, 

there was filed in the office of the clerk of said court a certain ap- 

rance, petition, and bond; which are in words and figures follow- 
ing, to wit: 


9 Srarz OF ILLINOIS, \ 3 
County of o-, 
In the Superior Court of Cook County. 


ELLIs KAUFMAN 
b hrs Chancery. 
ASAHEL GAGE. 
I hereby enter the appearance of Asahel Gage to the above-entitled 
cause. 
ASAHEL GAGE, 


By AUGUSTUS N. GAGE, 
His Solicitor. 


r 
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ASAHEL GAGE VS. ELLIS KAUFMAN. 


* 


Strate or ILLI ROS, 1. 
Cook ’ \ 889. 


In the Superior Court of Cook County, to the August Term 
” A. D. 1888 - ' 


* ELLIS KaurMan ) 
v8. 
ASAHEL GAGE. 1 


Petition for Removal to the Circuit Court of the United States for the 
Northern District of Illinois. 


To the honorable the judges of said superior court, in chancery sit- 
ting: 

Your petitioner, Asahel Gage, fully shows that he is the 
defendant in the above-entitled cuit that at the time of the com- 
mencement of said suit he was and still is — eitizen and resident of 

the State of New Jersey; that the said complainant, the said 
10 Ellis Kaufman, was at the time of the commencement of said 

suit and still is — citizen and resident of the State of Illinois, 
as this affiant verily believes. 

Your petitioner further states that in the said suit there is a con- 
troversy which is wholly between citizens of different States and 
which can be fully determined as between them, to wit, a contro- 
versy between the said Ellis Kaufman, who is — citizen and resi- 
dent of the State of Illinois, and your petitioner, who is — citizen 
and resident of the State of New Jersey. 

Your petitioner further states that said suit was commenced in 
this court on or about the 7th day of June, A. D. 1883; that the term 
of said court at which the same could be first tried is the Septem- 
ber term, A. D. 1883, thereof, and that the matter and amount in 
dispute in said suit exceeds, exclusive of custs, the sum or value of 
five hundred dollars. 

And your —— offers herewith a bond, with a good and suffi- 
cient surety, for his entering in said circuit court of the United States 
on the first day of its next session a copy of the record in this suit, 
and for paying all costs that may awarded by said circuit 
court if said court shall hold that this suit was wrongfully or im- 
properly removed thereto. 

-Your petitioner therefore prays that the said surety and 
11 bond may be accepted, and that an order way be made and en- 
tered by this honorable court herein removing said suit into 
the said circuit court of the United States for the northern 
12 district of Illinois according to the statutes of the United 
States in such case made and provided. 
And your petitioner will ever pray, &c. 
ASAHEL GAGE, 
By AUGUSTUS N. GAGE, 
His Att’y-in- 
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STATE OF — 5 
Cook Cunty, 


I, Augustus N. Gage, being duly sworn, say that I am the attor- 
ney-in-fact of petitioner, Asahel Gage; that I have read the fore- 
going petition and know the contents thereof, and that the state- 


ments therein contained are true as I verily believe. 
AUGUSTUS N. GAGE. 


Subscribed and sworn to before me this 8th day of 2 1883. 
EUGENE R. COX, 
[SEAL. ] Notary Public, Cook Co., Il. 


13 & 14 STATE OF ILLINOIs, \ . 
County of Cook, : 


In the Superior Court of Cook County, Illinois. 


ELLIS KAUFMAN 
v. bin Chancery. 
ASAHEL GAGE. 


Know all men by these presents that we, Asahel Gage, of the 
county of Cumberland and State of New Jersey, and Henry H. Gage, 
of the county of Cook and State of Illinois, are held and firm 
bound unto Ellis Kaufman in the sum of five hundred dollars, 
and lawful money of the United States of America, to be paid to 
the said Ellis Kaufman or to his executors, administrators, or as- 
signs; for which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly, firmly, and 
severally, by these presents. 

‘Sealed with our seals and dated this eighth day of August, A. D. 
1883. 


The condition of the above obligation is such that whereas Ellis 
Kaufman has filed with the clerk of the superior court of Cook 
county, Illinois, a bill of complaint against the above-bounden Asahel 
Gage; and whereas as the said Asahel Gage is a non-resident of the 
State of Illinois, and resides in the State of New Jersey ; and whereas 

as the said Asahel Gage has filed with the clerk of the said 
15 superior court and in said cause a petition for the removal of 

said cause to the circuit court of the United States for the 
northern district of the State of Illinois: 


Now, therefore, if the said Asahel Gage shall enter in the said cir- 
cuit court on the first day of its next session a copy of the record of 
said suit and shall pay all costs that may be awarded by said circuit 
court if said court shall hold that said suit was — or im- 
properly removed thereto, then this obligation to be void; otherwise 
to remain in full force and virtue. 

ASAHEL GAGE, SEAL. 

By AUGUSTUS N. GAGE, SEAL. 

His Attorney-in- Fact. SEAL. 
HENRY H. GAGE. — SEAL. 
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ASAHEL GAGE VS. ELLIS KAUFMAN. 


SratTe or ILLIxOIS, \ a; 
County of Cook, a 


I, John J. Healy, clerk of the superior court of Cook county, in 
and for the State of Illinois, do hereby certify the above and fore- 
going to be a true, perfect, and complete transcript of the record in 
a certain cause pending in said court on the chancery side thereof, 
whereit Ellis Kaufman — complainant and Asahel defendant. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court, at Chicago, this 24th day of Au A. D. 1883. 


[SEAL.] JNO. J. HEALY, Clerk. 
16 ' Uwnrrep States oF AMERICA. 
Strate or ILLINOIS, bes : 
County of Cook, : 


I, John A. Jamison, chief justice of the superior court of Cook 
county in and for said county and State of Illinois, do hereby cer- 
tify that John J. Healy, whose name is subscribed to the foregoin 
certificate of attestation, now is and was at the time of signing an 
sealing the same the clerk of said superior court of Cook county and 
keeper of the seal and records thereof, duly elected, commissioned, 
and qualified to office; that full faith and credit are and of right 
ought to be given to all his official acts as such in all courts of record 
in the United States and elsewhere, and that his attestation is in due 
form of law and by the proper officer. 

Given under my hand and seal, at Chicago, in said county, this 


24th day of August, A. D. 1883. 
JOHN A. JAMISON, 


[sEat. ] Chief Justice of the Superior Court of Cook County. 
Endorsed: Filed Oct. 1st, 1883. Wm. H. Bradley, clerk. 


17 Afterwards, to wit, on the twenty-ninth day of October, 

1883, came the defendant, by his solicitor, and filed in said 
clerk’s office his demurrer to the bill of complaint in said entitled 
cause; which said demurrer is in the words and figures following, 
to wit: 


Demurrer. 
Unitep States OF AMERICA, } 
Northern District of Illinois, ‘ 
In the Circuit Court of the United States for the Northern District 
of the State of Illinois. 


ELLIs KAUFMAN 
v8. 51 Chancery. 
ASAHEL GAGE. 


The demurrer of Asahel Gage, the defendant, to the bill of com- 
plaint of Ellis Kaufman, the above-named complainant. 


This defendant, by protestation, not confessing or acknowledging 
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any of the matters or things in the said complainant’s said bill of 
complaint contained to be true in such matter and form as the same 
are therein and thereby set forth and alleged, doth demur to said 
bill, and for cause of demurrer showeth that the said complainant 
in and by his said bill of complaint charges and alleges that he is 
the owner of certain lands and real estate therein described, and that 
this defendant has or claims to have a title thereto. 
And he charges and alleges that in consequence of the title | 
18 of this defendant his, the complainant’s, title to said premises An 
is clouded, and he prays in and by his said bill that nis title | 
to the suid real estate may be quieted. ; 
And this defendant 72 that in and by his said bill of complaint 
it does not appear that the said complainant is in ion of the , 
said lands and premises or that the said lands and premises are 
vacant and unoccupied or that they are not in the possession of the , 
defendant. | | 
And this defendant says that in this respect the said bill of com- 
plaint does not make or state a cause entitling a court of equity to 
exercise jurisdiction. | 
And the said bill of complaint does not show that the complaiuant 
has not an adequate remedy at the common law in the action of 
ejectment. 
And for a further cause of demurrer this defendant showeth that 
the complainant hath not in and by his said bill made or stated 
such a cause as entitles him in a court of equity to any discovery of 
or relief against this defendant as to the matters and things set forth 
and alleged in the said bill of complaint or any of the said matters; 7 
wherefore and for divers other good causes of demurrer appearing in 
the said bill of — this defendant doth demur thereto, and de- | 
) 


mands judgment whether he shall be compelled to make any other 
or further answer to said bill of complaint. 
SAHEL GAGE, 
By AUGUSTUS N. GAGE, 
His Solicitor. 


AUGUSTUS N. GAGE, 
Of Counsel. 


19 Srate or ILLINoIs, \ see 
County of Cook, ; 


Augustus N. Gage, being duly sworn according to law, says that 
he is the attorney-in-fact for Asahel Gage, and that he has read the 
foregoing demurrer by him subscribed for the said Asahel Gage 
and knows the contents thereof, and that the said demurrer is not 


interposed for delay. 
AUGUSTUS N. GAGE. 
Subscribed and sworn to before me this 29th day of October, A. 


D. 1883. 
EUGENE R. COX, 
DsxAL.] Notary Public, Cook Co., Ils. 


ASABEL GAGE VS. ELLIS KAUFMAN. 9 


I hereby certify that, in my opinion, the foregoing demurrer of 
the defendant, Asahel Gage, to the bill of — of the above- 
named complainant is well founded in point of law. 

AUGUSTUS N. GAGE, 
Of Counsel for Asahel Gage. 


Endorsed : Filed Oct. 29, 1888. Wm. H. Bradley, clerk. 
* 


20 On the same day, to wit, on the twenty-ninth day of Octo- 

ber, 1883, came the defendant, by his solicitor, and filed in 
said clerk’s office his plea to the bill in said entitled cause; which 
said plea is in the words and figures following, to wit: 


Plea. 


Unitep STaTEs OF AMERICA, 0 * 
Northern District of Illinois,, 


In the Circuit Court of the United States for the Northern District 
of the State of Illinois. 


ELLIs KaAurMAN 
a us. 1. Chancery. 
ASAHEL GAGE. 


The plea of Asahel Gage, the above-named defendant, to the bill of 
complaint of Ellis Kaufman, the above-named complainant. 


This defendant, by protestation, not confessing or acknowledging 
the matters and things in and by said bill set forth and alli to 
be true in the matter and form as the same are therein set forth and 
alleged, for plea to said bill or to so much and such parts thereof as 
seek discovery from this defendant, and to establish or quiet the said 
complainant's said title to the premises in the said bill mentioned 
and described, this defendant says that he is the owner of said lands 
and premises in fee, claiming title thereto under and through two 

certain tax deeds: 
21 The first of which tax deeds was executed, acknowledged, 
and delivered to this defendant by Herman Leib, the then 
county clerk of Cook county, Illinois, on the 29th day of April, 1876, 
and recorded in the recorder’s office, in said Cook county, on the 
10th day of July, 1876, in Book 658, at page 303. 

And the second of said tax deeds was executed, acknowledged, 
and delivered to this defendant by E. F. C. Klokke, the then county 
clerk of Cook county, Illinois, on the 16th day of July, 1879, and. 
recorded in the recorder’s office of said Cook county on July 19th, 
1879, in Book 869, at page 608. 

And this defendant claims and doth and will insist that the said 
complainant is not entitled in a court of equity to any relief against 
said tax deeds, except for good cause shown, for irregularities or in- 
validities therein existing, by the said bill of complaint alleged to 
exist. 
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And this defendant says and doth and will insist that the said 
tax deeds are matters of record and are well known to the said com- 
plainant; yet the said complainant hath not in and by his said bill | 
stated any defects or irregularities therein or in either of the said 3 
deeds, and has not made a case by his said bill that will authorize a 
court of equity to set aside or in any manner interfere with the said 
tax deeds, and that thesaid bill ought to be by this court dismissed ; all 

which matters and things this defendant doth aver to be true. 
22 And he pleads the same in bar to the said complainant's + 
said bill of, complaint and humbly prays judgment of this | 
honorable court whether he shall be compelled to make any further 
answer to the said bill of complaint, and prays to be hence dis- | 
missed with his reasonable costs and charges in this behalf most. 


wrongfully sustained. 
ASAHEL GAGE, 


By AUGUSTUS N. GAGE, 
His Solicitor. 


AUGUSTUS N. GAGE, 
Of Counsel. 


STATE OF ILLINOIs, .. 
County of Cook, 


Augustus N. Gage, being first duly sworn according to law, says 
that he is the attorney-in-fact for the said Asahel Gage, for whom he 
signed the foregoing plea; that he has read the said plea by him as 
subscribed and knows the contents thereof; that the matters and | 
things therein contained are true, as this affiant verily believes, and 


that the said plea is not interposed for delay. 
AUGUSTUS N. GAGE. 


—— and sworn to before me this 29th day of October, A. D. | 
1883. | 
[SEAL.] EUGENE R. COX, | 

Notary Public, Cook Co., Ils. 


I hereby certify that, in my opinion, the foregoing plea of the 
said defendant, Asahel Gage, to the bill of complaint of the 
23 above-named complainant is well founded in point of law. 
3 AUGUSTUS N. GAGE, 
Of Counsel for Asahel Gage. 


Endorsed: Filed Oct. 29, 1883. -Wm. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-second day of June, in the ad- 
journed May term of said court, 1885, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


— 


: —— — . — - 


ASAHEL GAGE vs. ELLIS KAUFMAN. 


Order. 


ELLIS KAUFMAN 
v8. in Chancery. 
ASAHEL GAGE. 


Now come the parties, by their solicitors, and now come on to be 
heard the demurrer and plea of the defendant to the bill of com- 
plaint herein, and, after hearing arguments of counsel, the court 
overrules said demurrer and adjudges said plea to be sufficient; and 
thereupon leave is given said complainant to amend his bill. 


Afterwards, to wit, on the tenth day of July, 1885, came the com- 

a by his solicitor, and filed in said clerk’s office his amended 

ill in said entitled cause; which said amended bill is in the words 
and figures following, to wit: 


24 In the Circuit Court of the United States in and for the 
Northern District of Illinois. 


ELLISs KAuFMAN ? 
v8. Amendments to Bill. 
ASAHEL GAGE. 


The defendant having exhibited his plea to the bill in this cause, 
to wit, on the 29th day of October, A. D. 1883, wherein he alleges 
that he is the owner in fee of the lands in the bill described, claim- 
ing title thereto under and through two certain tax deeds, the first 
of which tax deeds was executed, acknowledged, and delivered to said 
defendant — Herman Lieb, the then county clerk of Cook county, 
Illinois, on the 29th day of Aprii, 1876, and recorded in the recorder’s 
office in said Cook county on the 10th day of July, 1876, in Book 
658, at page 303, and the second of said tax d was executed, 
— and delivered to said defendant by E. F. C. Klokke, 
the then county clerk of Cook county, Illinois, on the 16th day of 
July, 1879, and recorded in the recorder’s office of said Cook county 
on July 19th, 1879, in Book 869, at page 608, afterwards the said 
plea was, on motion of the plaintiff, set down for argument, and, 
upon argument, the court allowed said plea, with leave to the plain- 

tiff to amend his bill herein. 
25 And thereupon the plaintiff amends his said bill, and re- 

spectfully shows unto the court that he, said plaintiff, is seized 
in fee simple of lots 1, 2, 3, 4, 5, 6, 7, 8, and of the private alley north 
of said lot 7 of McKay’s subdivision of lots 1 to 6, inclusive, in block 
3 of Sutton’s addition to Chicago, being part of northeast quarter of 
southeast quarter of section 18, in township 39 north, range 14 east 
of the third principal meridian, situate in the county of Cook and 
State of Illinois; that the defendant pretends and claims pretended 
title to said lands, claiming that he is the owner of said lands and 
premises in fee under and through two certain pretended tax deeds; 
that the first of said pretended tax deeds was executed, acknowl- 
edged, and delivered to said defendant by Herman Leib, the then 


2 2 
— 22 — — = . — ed — we — 


12 ASAHEL GAGE VS. ELLIS KAUFMAN. 


county clerk of Cook county, Illinois, on the 29th day of April, 
1876, and recorded in the recorder’s office in said county on the 
10th day of July, 1876, in Book 658 of Records, at page 303, and 
that the second of said pretended tax deeds was executed, acknowl- 
edged, and delivered to said defendant by E. F. C. Klokke, the then 
county clerk of Cook county, Illinois, on the 16th day of July, 1879, 
and recorded in the recorder’s office of said Cook county on July 
19th, 1879, in Book 869 of. Records, at page 608, as by the said plea 
of the said defendant in this cause pleaded as aforesaid will full 

and particularly appear; and said defendant, in ard by his 
26 said plea by him above pleaded, says and insists that the 

said pretended tax deeds are matters of record and are well 
known to this plaintiff. 


The following is a true copy of the said record of said pretended’ 


tax deed, bearing date April 29th, A. D. 1876, as the same appears 
in said Book 658 of Records of Cook County at page 303: 


Srarx OF ILLINOIS, as 7 
Cook County, ; 


Whereas at a public sale of real estate for — 4 — of taxes, 
made in the county aforesaid on the 30th day of October, A. D. 
1872, the following- described real estate was sold, to wit: A trian- 
gular —— of land west and adjoining lot forty-seven (47) to fifty 
(50), block nineteen (19), canal trustees’ subd. of north half (N. 3) 
and north half of southeast quarter (N. 3 S. E. 1) and east half of 
south west — (E. 1 8. W. 1), section thirty-three (33), T. forty 
(40) N., R. fourteen (14) east, 3rd P. M. 

Also at said sale, on the 9th day of November, A. D. 1872, lots 
one (1), two (2), three (3), four (4), five (5), and six (6), block three 
(3), Sutton’s addition to Chicago. 

Also at said sale, on the 8th day of November, A. D. 1872, lot nine 
(9), block fifty-six (56), in school section addition to Chicago, ell sit- 

uated in said Cook county, State of Illinois. 
27 And whereas the same not having been redeemed from said 
sale, and it appearing that the holder of the certificate of pur- 
chase of said real estate has complied with the laws of the State of 
Illinois necessary to entitle him to a deed of said real estate: 

Now, therefore, know ye that I, Herman —, county clerk of said 
county of Cook, in consideration of the premises and by virtue of 
the statutes of the State of Illinois in such cases provided, do hereby 
grant and convey unto Asahel Gage, his heirs and assigns, fovever 
the said real estate hereinbefore described, subject, however, to any 
redemption provided by law. 

Given under my hand and tie seal of our court this 29th day of 


April, A. D. 1876. 
HERMAN LIEB, 
County Clerk. 


Said record of said instrument, though void on its face and insuf- 
ficient to show any conveyance of land, however otherwise supported, 
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is yet a cloud on plaintiff’s titles, because the record may be imper- 
fect through fault of the scrivener in omitting to record a seal of 
court and in giving the name I. Herman for Herman Lieb in the 
body of the deed, and the record is only prima facie evidence of the 
original deed. 
Section 225 of chapter 120 of the Revised Statutes of Illinois, 
28 the law in force at the time the said pretended tax deed was 
issued and at the time of the pretended sales therein men- 
tioned, is in the words following, to wit: 


“ Unless the holder of the certificate for real estate purchased at 
any tax sale under this act} takes out the deed as entitled by law 
and files the same for record within one year from and after the 
time for redemption expires, the said certificate or deed and the sale 
on which it is based shall from and after the expiration of such one 
year be absolutely null. * Certificates of purchase and 
deeds executed by the county clerk shall recite the qualifications 
required in this section.” 

By section 210, the law in force at the time of said pretended sales, 
the time of redemption expired in two years from the date of such 
sales, and by the terms of said law said pretended sale of said lots 
in Sutton’s Addition and the certificate of sale thereof became and 
— if any such sale and certificate there was, wholly null and 
void. 

But this plaintiff alleges and charges the truth to be that there 
was no advertisement of any public sale of real estate for the non- 
payment of taxes to take place on the 9th day of November, A. D. 
1872, in said Cook county, and if any such sale of said lots was 
made on that day it was without advertisement. There was no judg- 
ment or precept on which said lands could have been sold on that 

day, as your orators are informed and verily believe ; there 
209 were no taxes unpaid upon said land for which sale could 
on that day have been made; and these plaintiffs charge that 
if there was any such sale, as is so falsely pretended, on or about the 
9th day of October, A. D. 1872, it was secret, pretended, and ficti- 
tious that it was made for pretended taxes, based on pretended and 
void assessment, without any judgment of any court having 
jurisdiction of the subject-matter and without any precept from 
any court of record having jurisdiction to issue such precept. This 
laintiff further alleges and charges that no notice to redeem said 
and from such pretended sale was given by the holder of any cer- 
tificate of such sale as required by the constitution and statutes of 
Illinois, and that no such notice or evidence thereof was filed or 
recorded by the county clerk of Cook county. 

By the laws of Illinois such a tax deed as the foregoing, if sealed 
and complete in all parts, cannot be read as evidence of title alone 
and is no evidence of the existence of judgment, precept, or affi- 
davits of notice, and except in conneetion with sufficient affidavits 
of notice and sufficient and valid judgment and precept such tax 
deed is not evidence of title, and it is incumbent on any person 
claiming title through a tax deed to produce and read with it the 
judgment, precept, and affidavits on which it is predicated. 
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30 Further, by the laws of Illinois such judgment is not con- 

clusive evidence of the right to sell land thereunder, but if 
by anything appearing on the record or off the record by investi- 
gation of the taxes or other amounts included in such judgment it 
appears that judgment included any improper or illegal sum, how- 
ever small, the sale on such judgment is void. 


The following is a true copy of the record of said pretended tax 
deed bearing date July 16th, A. D. 1879, as the same appears in said 
Book 869 of Records, at page 608: 


STATE OF — A 
Cook County. 


Whereas, at a public sale of real estate for the non-payment of - 


taxes made in the county aforesaid on the thirteenth day of October, 
A. D. 1876, the following-described real estate was sold, to wit: 

Lots one (1), two (2), three (3), four (4), five (5), and six (6), in block 
three (3), in Sutton’s addition to Chicago. 

Also, on the 20th day of October, A. D. 1876, the — * 
scribed real estate was sold, to wit: Lot six (6), in block two (2), in 
Fluorney’s resubdivision of Jones and Patrick’s addition to Chicago. 

Also, on the thirteenth (13th) day of October, A. D. 1876, the fol- 
lowing-described real estate was sold, to wit: 

Lots twenty-seven (27) and —2— of sub- block two (2), in 

block six (6), in Honore’s subdivision of block one (I). two 
31 (2), three (3), four (4), five (5), and west half of block six (6), 

in Tiernan’s subdivision of part section eighteen (18), in 
township thirty-nine (39) north, range fourteen (14) east, of the third 
principal meridian. 

Also, on the fourteenth (14th) day of October, A. D. 1876, the fol- 
lowing-described real estate was sold, to wit: 

Lot thirty-nine (39), in block three (3), in Johnson’s subdivision 
of the north half (}) of the west half of the southwest quarter of sec- 
tion nineteen (19), in township thirty-nine (39) north, range fourteen 
east, of the third principal meridian, and lot number ninety-two (92), 
in block one (1), in Sampson & Green’s addition to Chicago, and sub- 
lot ten (10), in a resubdivision of lots three (3) to twenty-six (26), 
both inclusive, in block one (I), in Brainard and Evans’ addition to 
Chicago, and sublots fourteen (14) and sixteen (16), in a resubdivision 
of lots five (5), six (6), and seven (7), in block fifty-four (4), and sub- 
lot eleven (11), in a subdivision of lots eleven (11), twelve (12), thir- 
teen (13), and fourteen (14), in block fifty-six (56); all in the canal 
trustees’ new subdivision of blocks in the northwest quarter (}), ex- 
cept blocks fifty-seven (57) and fifty-eight (58) of section twenty-one 
(21), in township thirty-nine (39) north, of range fourteen (14) east, 
of the third principal meridian. 

Also, on the sixteenth (16) day of October, A. D. 1876, the 
32 following - described real estate was sold, to wit: 

Lot three (3), in Cossit’s addition to Chicago, being a sub- 
division of the east ten and one hundred and eighty-six one thou- 
sandths 10,38, acres of the north half (1) of the north half (i) of 


— 
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the southeast quarter (}) of section twelve (12), in township thirty- 
nine (39) north, range thirteen (13) east, of the third (8rd) principal 
meridian, and the north twenty-five feet of the south twenty-seven 
(27) feet of lot two (2), in block one (1), in Cossit’s second (2nd) ad- 
dition to Chicago, in the southeast quarter (}) of section twelve (12), 
in township thirty-nine (39) north, range thirteen (13) east, of the 
third (3rd) principal meridian, and lot five (5), in block four (4), in 
—— subdivision of lot three (3), in the south half (Y of the 
southeast quarter (}) of section twelve (12), in township thirty-nine 
(39) north, range thirteen (13) east, of the third (3rd) —4 me- 
ridian ; all situated in said Cook county and State of Illinois. 

And whereas, the same not having been redeemed from said sale, 
it pes that the holder of the certificate of purchase of said 
real estate has complied with the laws of the State of Illinois neces- 
sary to entitle him to a deed of said real estate: 

Now, therefore, know ye that I, E. F. C. Klokke, county 

323 clerk of said county of Cook, in consideration of the prem- 

ises and by virtue of the statutes of the State of Illinois in 
such cases provided, do hereby grant and convey unto Asahel Gage, 
his heirs and assigns, forever the said real estate hereinbefore de- 
scribed, subject, however, to any redemption provided by law. The 
following provision of the Revised Statutes of the State of Illinois, 
being section 225 of chapter 120, is recited pursuant to law: Unless 
the holder of the certificate for real estate purchased at any tax sale 
under this act takes out the deed as entitled by law and files the 
same for record within one year from and after the time for redem 
tion expires, the said certificate or deed and the sale on which it is 
based shall from and after the expiration of such one year be abso- 
lutely null. 

If the holder of such certificate shall be prevented from obtain- 
ing such deed by injunction or order of any court or by the refusal 
of the clerk to execute the same, the time he is so prevented shall 
be excluded from the computation of such time. 

Given under my hand and the seal of our court this sixteenth 
(16) day of July, 1879. 


(County Court of Cook County, Illinois.. Organized 1849.] 


E. F. C. KLOKKE, 
County Clerk. 


No. 230,153. Filed for record July 19,1879. Jas. W. Brockway, 
recorder. 


33 This plaintiff alleges and cha the truth to be that there 

was no advertisement of any public sale of real estate for the 
non-payment of taxes to take place on the thirteenth day of Octo- 
ber, A. D. 1876, in said Cook county; there was no judgment or pre- 
cept of any court of record of said Cook county requiring said lands 
to be sold on that day; there were no lawful taxes due or unpaid 
upon which said land could be or ought to have been sold on that 


day. 


— te ne — 


— — — 
>. 


N * G n 
ee Cs ea he N 


16 ASAHEL GAGE vs. ELLIS KAUFMAN. 


This plaintiff further alleges and charges that notice to redeem 
said lots of this plaintiff from said pretended sale was not given, as 
required by the constitution and statutes of Illinois, and that no 
such notice or evidence thereof was filed with or recorded by the 
county clerk of Cook county. 

By the laws of the State of Illinois such tax deed as the foregoing 
cannot be read alone as evidence of title and is no evidence of the 
existence of judgment, precept, or affidavits of notice or certificate 
of sale or assignment thereof, and, except in connection with suffi- 
cient affidavits of notice and sufficient and valid judgment and pre- 
cept, such tax deed is not evidence of title; and it is incumbent on 
any person claiming title through a tax deed to produce and read 


with it the judgment, precept, and affidavits on which it is pred- 


icated. 
34 Further, by the laws of Illinois such judgment is not con- 
clusive evidence of the right to selll — thereunder; but if, 
by anything appearing on the record or off the record or by in vesti- 
gation of the taxes or other amount ineluded in such judgment. it 
appears that judgment included any improper or illegal sum, how- 
ever small, the sale on such judgment is void and is to be set aside 
or a bill to remove the same, as a cloud on the title to the land; and 
this plaintiff shows unto the court that if said defendant would 
give a statement and schedule of the taxes, interests, costs, and other 
amounts for which the pretended sales mentioned and referred to 
in the above-described pretended tax deeds were made (if any ‘such 
sales were, in fact, made) it will appear or can be shown that such 
amounts comprise divers illegal sums, and that each of said pre- 
tended sales was made (if made at all) for sums in whole or in part 
illegal or that had been paid and that were not liens or claims on 
the land; but this plaintiff does not know and cannot ascertain 
with certainty for what taxes, assessments, interest, costs, and 
amounts said defendant pretends to have purchased said lands 
or pretends to have — into the pretended sales mentioned in 
and on which said pretended deeds depend, unless said defend- 
ant shall discover the same, but the plaintiff charges that said 
amounts or some of them or some part of them, respectively, 
35 are and were illegal and no lien on said lands, and did not 
and could not authorize sale thereof; and plaintiff further 
shows that said lands could not lawfully be assessed by the description 
shown in said pretended tax deeds, but could only be assessed by 
the description given in the * bill in this case. The original 
six lots, namely, lots 1, 2, 3, 4, 5, 6, in block 3, Sutton's addition to 
Chicago, fronted east on Paulina street, and the same were by plat 
duly acknowledged October 4, A. D. 1871, approved by the board of 
public works of Chicago October 4th, A. D. 1871, and recorded in 
said Cook county October 6th, 1871, subdivided as follows: 


(Here follows diagram marked page 36.) 
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And said lots in said new subdivision were conveyed to divers 
persons to whom they were assessed severally from said year 1871 
until said year 1876. 

To the end, therefore, that the said defendant may full, true’ 
direct, and perfect answers make to all and singular the matters 

aforesaid, and that as — and particularly as if the same 
37 were here again repeated and he distinctly interrogated 

thereto, and that he may set forth and show all papers, mat- 
ters, and documents on which his said claims to title to said land 
are founded, and may give a particular schedule and statement of 
the amount of taxes, assessments, interests, penalties, costs, and other 
sums, if any, giving the year or years for which the same and each 


of them are claimed, for which he claims and pretends that said 


pretended sales were made, together with the time when each item 

was assessed according to his claim and by whom the same was as- 

sessed or — or pretended so to be, and that he may set forth 

all matters and things on which he founds his said pretended claims, 

and . of the plaintiff to said premises first- above de- 
1 : 


IC ns eee eee e eee SO ee rr Wk TRG OPED ter 0 on 


18 ASAHEL GAGE Vs. ELLIS KAUFMAN. 


scribed may be quieted and the said clouds removed therefrom, and 
that he may have such other or further or different relief in the 
premises as equity may require : : 

May it * the court to require said deſendant to answer this 


amended bill, &. 
ELLIS KAUFMAN; 
By His Att’y. 


EDWARD ROBY, 
Solicitor and of Counsel. . 


3 Endorsed: Filed July 10th, 1885. Wm. H. Bradley, clerk. 
1 38 Aſterwards, to wit, on the thirtieth day of November, in 


the adjourned October term of said court, 1885, in the recor 
of the proceedings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


ELLIS KAUFMAN 
: us. In Chancery. 
ASAHEL GAGE. 


On motion of complainant, by Edward Roby, Esq., the defendant 
| — is hereby ruled to answer the amended bill herein within ten 

| ays. 

= Afterwards, to wit, on the fifth day of December, 1885, came the 
* defendant, by his solicitor, and filed in said clerk’s office his de- f 
a murrer to the amended bill in said entitled cause; which said de- 

| murrer is in the words and figures following, to wit: 


34 Demurrer. 


Unitep States oF AMERICA, } * 
State of Illinois, Northern District of Illinois, : 


In the Circuit Court of the United States for the Northern District 
of the State of Illinois. 


@ | ELLIs Kaurman, Complainant, 


3 | : v8. hin Chancery. 
* ASAHEIL GAdk, Defendant. 


39 The demurrer of Asahel Gage, the defendant, to the amended 
* bill of complaint of Ellis Kaufman, the above-named com- 
plainant. 


This defendant, by protestation, not confessing or — 
any of the matters or things in the said complainant’s amended bi 

of complaint contained to be true in such manner and form as the 
same are therein and thereby set forth and alleged, doth demur to 
said amended bill of complaint, and for cause of demurrer this de- 
fendant saith that it does not appearin and by the said amended 
bill of complaint who is in the possession of the property therein 
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described, neither does it appear that this defendant is not in posses- 
sion thereof, neither does it appear that the said complainant hath 
not an adequate remedy at the common law. 

And for further cause of demurrer this defendant saith that the 
said complainant in and by his said amended bill of complaint, 
while seeking the aid of this court of equity to relieve him from tax 
titles acquired and owned by the defendant, for the purchase of 
which, the defendant has paid out divers sums of money, as appears 
by thé said amended bill of complaint, doth not offer to do equity 
towards the defendant in this behalf and doth not offer to repay the 
taxes so shown by said amended bill of complaint to have been paid 
by this defendant. 

And for a further cause of demurrer this defendant saith 
40 that the said complainant in and by his said amended bill of 
complaint asks and prays fur a discovery from this defend- 
ant, and this defendant saith and doth and will insist that the mat- 
ters of discovery sought by said amended bill of complaint are all 
matters of public record and within the reach of the said complain- 
ant. 
And this defendant saith that the said amended bill of complaint 
of the said complainant is not under oath. 

And fora further cause of demurrer this defendant saith that the said 
complainant in and by hissaid amended bill of complaint hath alleged 
and stated by way of conclusion, argument, or upon information and 
belief certain grounds or reasons why the title of this defendant 
should be set aside, and that the said complainant hath also set out 
in said amended bill of complaint in have verba the tax deeds under 
which this defendant claims title, and this defendant saith and doth 
and will insist that said tax deeds and each of them are prima facie 
evidence sufficient in itself to rebut and overcome all of said allega- 
tions in said amended bill of complaint. 

And for a further cause of demurrer to said amended bill of com- 
plaint this defendant saith and doth and will insist that the said 
complainant hath not in and by his said amended bill of complaint 

made or stated any case or grounds for relief sufficient to 
41 entitle him in a court of equity to any discovery of or relief 
against this defendant astothe matters and things set forth and 
alleged in said amended bill of complaint, or any or either of said 
matters and things; wherefore, and for divers other good and suffi- 
cient cause of demurrer appearing upon said amended bill of com- 
plaint, this defendant doth demur thereto and humbly demands 
judgment of this honorable court whether he shall be compelled to 

make other or further answer to said amended bill of complaint. 

ASAHEL GAGE, | 
By AUGUSTUS N. GAGE, 
His Solicitor and Ati - in- Fact in this Regard. 


AUGUSTUS N. GAGE, Of Counsel. 
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Srate or ILLIxOIS, 2 : 
County of Cook, ; 


Augustus N. Gage, being first duly sworn according to law, says 
that he is the attorney-in-fact for Asahel Gage, and that he has read 
the foregoing demurrer by him subscribed for the said Asahel Gage, 
and knows the contents thereof, and that the said demurrer is not 


interposed for delay. 
4 AUGUSTUS N. GAGE. 


5 Subscribed and sworn to before me this 5th day of December, A. 
. 1885. 
[SEAL. | FRANKLIN HATHEWAY, 
Notary Public. . 


42 I hereby certify that, in my opinion, the foregoing demur- 
rer of the defendant, Asahel Gage, to the amended bill of 
complaint of the above-named complainant is well founded in point 


of law. 
AUGUSTUS N. “Of Oe. 


Endorsed: Filed Dec. 5, 1885. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the twenty-second day of March, in the ad- 
journed March term of said court, 1886, in the record of the pro- 
ceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


ELLIS KAUFMAN 
v8. In Chancery. 
ASAHEL GAGE. 


Now come the parties, by their solicitors, and now comes on to 
be heard the defendant’s demurrer to the bill herein, and after hear- 
ing the arguments of counsel the court overrules said demurrer, and, 
on motion, leave is given said defendant to plead or answer within 
twenty days and to set up in said plea or answer the same defense 
contained in said demurrer. 


43 Afterwards, to wit, on the twenty-sixth day of March, in 
the a March term of said court, 1886, in the record 


of the p ings thereof in said entitled cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 
Decree. | 
ELLIS KaAuFMAN 
v8. } bn Chancery. 
ASAHEI, GAGE. 


Now again come the parties to this cause, by their respective 
solicitors, and the defendent elects to stand by his demurrer, and 


a 


ASAHEL GAGE VS. ELLIS’ KAUFMAN. 21 


that he will not make other answer to the amended bill of com- 
plaint of the said plaintiff, which is ordered by the court to be en- 
tered of record and the said bill taken for confessed by the said 
defendant; and thereupon this causa coming on to be heard upon 
the original bill and the demurrer and plea of the defendant there- 
unto pleaded, and the said amended bill taken for confessed as 
aforesaid upon the overruling of the demurrer of the defendant 
thereto and his election to stand by said demurrer and to make no 
other or further answer to said amended bill, and the court, — 
heard the arguments of the counsel for the respective parties an 
duly considered the matter, doth find the equities to be with the 
plaintiff, and that he ought to have relief, and that his title ought 
to be quieted and the clouds removed therefrom, as prayed in said 
bill and amended bill. 
44 Therefore it is ordered, determined, adjudged, and decreed 
by the court that he, the said plaintiff, Ellis Kaufman, is seized 
in fee simple of lots one (1), two (2), three (3), four (4), five (5), six 
(6), seven (7), — (8) and of the private alley north of said lot 
seven (7) of McKay’s subdivision of lots one (1) to six (6), inclusive, 
in block three (3) of Sutton’s addition to Chicago, being part of 
northeast quarter of southeast quarter of section eighteen (8), in 
townshi thirty-nine (39) north, range fourteen (14) east, of the third 
principal meridian, situate in the county of Cook and State of IIli- 
nois, in the northern district of Illinois; that the defendant, Asahel 
Gage, pretends and claims pretended — to said lands, claiming that 
he is owner of said lands and premises in fee under and through 
two certuin tax deeds, namely, one tax deed executed, acknowl- 
edged, and delivered to said defendant, Asahel Gage, by Herman 
Lieb, the then county clerk of Cook county, Illinois, on the twenty- 
ninth day of April, A. D. 1876, and recorded in the office of the re- 
corder of deeds of said county on the tenth day of July, A. D. 1876, 
in Book 658 of Records at age 303, and the other of said pretended 
tax deeds executed, acknow —— delivered to said defendant— 
to Asahel Gage—by E. F. C. Klokke, the then county clerk of Cook 
county, Illinois, on the sixteenth day of July, A. D. 1879, and re- 
corded in the office of said recorder of deeds of said county on the 
nineteenth day of July, A. D. 1879, in Book 869 of Records at page 
608; that the said tax deeds and each of them are null and 
45 void, and that the same and all claims and pretences of the 
said defendant, Asahel Gage, of title to said land ought to be 
set aside, declared null and void, and removed as clouds upon the 
title of said plaintiff to said lands. 

And it is hereby decreed that the fee-simple title of said plaintiff 
in and to the said premises whereof he is seized as aforesaid be, and 
the same is hereby, quieted and set at rest in him, said plaintiff, and 
the claims of the said defendant, Asahel Gage, of title of said lands, 
and especially the two tax deeds above described, are declared and 
E be without foundation and wholly null and void, and 
that the cloud of all said claims, and especially of said tax deeds, be, 
and the same is hereby, removed from the said title of said plaintiff 
in and to the premises aforesaid, and that said plaintiff shall from 
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henceforth enjoy his said title to said lands and each and every part 
thereof free and clear of and from all claims of the said defendant, 
= Gage, and especially of and from said tax deeds and each of 
them. 

And it is further ordered that the said plaintiff do recover of the 
said defendant his costs in this suit to be taxed, and that he have 
execution therefor. 

And thereupon, upon agreement of parties hereto and evidence 
thereof taken, the court doth find the value of said land and real 
estate is of the value of ten thousand dollars ($10,000). 

And thereupon the said defendant, Asahel Gage, prays an appeal 

to the Supreme Court of the United States, which is allowed 
46 to him, upon his filing bond herein in the penal sum of one 


thousand dollars, with Henry H. Gage as surety, conditioned - 


according to law, within sixty days from this date. 


47 Afterwards, to wit, on the thirtieth day of April, 1886, there 
was filed in said clerk’s office an appeal bond in said entitled 
cause; which said appeal bond is in the words and figures following, 


to wit: 
Appeal Bond. 


Know all men by these presents that we, Asahel Gage and Henr 
H. Gage, are held and firmly bound unto Ellis Kaufman in the full 
and just sum of one thousand ($1,000.00) dollars, to be paid to the 
said Ellis Kaufman, his certain attorney, executors, administrators, 
or assigns; to which payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sev- 
erally, by these presents. 

Sealed with our seals and dated this 30th day of April, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a term of the circuit court of the United States 


for the northern district of the State of Illinois, in a suit dependin 


in said court between Ellis Kaufman, the complainant, and Asahe 
Gage, the defendant, a decree was rendered against the said Asahel 
Gage, and the said Asahel Gage having obtained an appeal to re- 
verse the said decree in the aforesaid suit and a citation directed to 
the said Ellis Kaufman citing and admonishing him to be and a 
pear at a Supreme Court of the United States to be holden at Wash- 

ington the second Monday of October next: . 

Now, the condition of the above obligation is such that if 

the said Asahel Gage shall prosecute his said appeal to effect 
and answer all damages and costs if he fail to make his plea good, 
= the above obligation to be void; else to remain in full force 
and virtue. 


ASAHEL GAGE, —_ [sBAL. 
By AUGUSTUS N. GAGE, [SEAL 
His Att’y-in- 
HENRY H. GAGE. DLsxAL.] 
Approved by— ri’ 
H. W. BLODGETT, Judge. 


Endorsed : Filed April 30, 1886. Wm. H. Bradley, clerk. 
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49 NorTHEeRN District or ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of IIlinois, do hereby certify the 
above and foregoing to be a true and complete transcript of the 
record of all the proceedings had in said court in the cause wherein 
Ellig Kaufman is the plaintiff and Asahel Gage is the defendant as 
the same appear from the files and records of said court now remain- 
ing in my custody and * — 3 

ae n testimony whereo ave hereunto set 
~— eg ee my hand and affixed the seal of said court, at 

Dist, Ilinois.1855, my office, in — in said district, this 

8, sixth day of May, 1886. 
WM. H. BRADLEY, Clerk. 


Endorsed on cover: N. Illinois C. C. U. 8. No. 189. Asahel 
Gage, appellant, vs. Ellis Kaufman. Filed October 15, 1886. 
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IN ‘rHE 


SUPREME COURT OF THE UNITED STATES 


No. 189. Ocroser Term, A. D. 1889. 


ASAHEL GAGE, 
Appellant, 
ve. 


ELLIS KAUFMAN, 


BRIEF FOR APPELLANT. 


STATEMENT OF THE Cask. 
May rr PLEASE THE Court: 

This is a bill in equity, originally filed in the Superior 
Court of Cook County, Illinois, by Ellis Kaufman against 
appellant, to remove a cloud from the title of several lots in 
Chicago in said bill mentioned. ‘To this bill Asahel Gage 
appeared and filed his petition and bond and caused the 
case to be removed into the Circuit Court of the United 
‘States for the Northern District of Illinois; thereupon ap- 
pellant filed a plea to the bill, which plea, upon argument, 
was adjudged to be sufficient, and leave was given Kauf- 
man to amend his bill, which amended bill was filed on 
July 10, 1885, and is found at page 11 of the transcript. By 
the amended bill it is alleged that said Kaufman is seized 
in fee simple of the lots therein described, and that appel- 
lant claims title thereto under two tax deeds therein 
enumerated, and thereupon, at page 12 of the transcript, the 
first of these tax deeds is set out in full, and then follow 
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words to charge its irregularity; and at page 14 of the 
transcript the second tax deed is set out in full, and there- 
upon follow words to charge its irregularity, which charges 
are substantially as follows: 

The plaintiff charges and alleges the truth to be that. 
there was no advertisement of any public sale of real estate 
for the non-payment of taxes, to take place on the 13th day 
of October, 1876.(the day of the sale of the property in con- 
troversy), in said Cook county; that there was no judgment 
or precept of any court of record requiring a sale on that 
day; and that there were no lawful taxes due upon which 
said land could have been sold on that day. 

This plaintiff further alleges and charges that notice to 
redeem said lots from suid sale was not given as required 
by the Constitution and statutes of Illinois, and that 
no such notice, or evidence thereof, was filed with the 
county clerk of Cook county. Then it is charged that 
such tax deed can not be read as evidence, under the laws 
of Illinois, without evidence of the existence of a judg- 
ment, precept, ete., and except in connection with a valid 
judgment, precept, etc., said deed is not evidence of title 
and that it is incumbent upon the person claiming through 
such deed to produce and read the judgment, precept, etc. ; 
that by the laws of the State of Illinois such judgment is not 
conclusive evidence of the right to sell, but if, by anything 
appearing on or off the record, it appears that the judgment 
was illegal, such sale is void, und is to be removed us a cloud 
upon the title of land, and this plaintiff shows that if the 
defendant would give a statement and schedule of the taxes, 
interests, etc., for which the property was sold and the deed 
made, it can be shown that such amounts contain illegal 
items; but this plaintiff does not know, and can not 
ascertain with certainty, fur what taxes, etc., the 
defendant pretends to have purchased said lands, or 
pretends to have entered into the said sules, unless 
the defendant shall discover the same; but plaintiff 
charges that some of them, or some part of thei, were 
illegal, and did not authorize the sale; and plaintiff further 
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shows that said land could not lawfully be assessed by the de- 
scription shown in said deed, but could only be assessed by 
the description given in tho bill; that the original lots 1 tod, 
block 3, Sutton’s addition toChicago, fronted east on Paulina 
street, and were, by plat acknowledged and recorded in 1871, 
subdivided as follows: (see transcript page 17) Then follows 
prayer for an answer to suid bill, and for a discovery, as 
follows: that the defendant set forth all papers, matters and 
documents on which his title was founded, and give a par- 
ticular schedule and statement of taxes, assessments, inter- 
ests, penalties atid costs, and other sums, if any, giving the 
year or years for which the same and each of them are 
claimed, for which he claims the sales were made, together 
with the time when euch item was assessed, and by whom as- 
sessed, and that he may set forth the things on which he foands 
his claim; and further prays that the title of the plaintiff in 
the premises be quietod, and the clouds removed therefrom 
and for general relief. And afterward appellant filed a 
speciul and general demurrer to this bill, which was duly 
certified by counsel. The demurrer appears at page 18 of 


ethe transcript. The special point of demur pointed out in 


the demurrer, was that it did not appear by the bill that the 
properly was vacant and unoccupied, that it did not appear 
that Kaufman wus in the possession of the property, neither 
did it appear that appellant was not in possession thereof. 
neither did it appear that Kaufman did not have an ad- 
equate remedy at the common law; and a further special 
ground of demur was that the said Kaufman sought by his 
bill the aid of a court ot equity to relieve him from tax titles 
owned by appellant, for which it appears from the bill ap- 
pellant had paid out large sums of money, and yet said Kauf- 
man did not offer to do equity in this behalf, and to repay 
the taxes shown by the bill to have been paid by appellant; 
and a further special ground of demur was that in his bill 
said Kaufman prayed fora discovery from appellant of 
matters which ure all of public record within the reach 
of the complainant, and that the said bill is not under oath; 
and for a further cause of demur it was shown that in his 
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bill Kaufman stated by way of conclusion, argument, or 
upon information and belief, certain reasons why appellant's 
title should be set aside, and at the same time said Kaufman 
set out in his bill in haec verba, the tax deeds under which 
appellant claims; and that each of these deeds is prima facie 
evidence sufficient in itself to rebut and overcome all of said 
allegations, and concludes as a general demurrer. 

Upon the argument of this demurrer it was overruled by 
the court, and thereupon the plaintiff presented his decree, 
which was entered in the Circuit Court on the 26th day of 
March, 1886, which decree grants to said Kaufman, the 
complainant below, the relief prayed in and by his said bill, 
setting aside the tax deeds mentioned in said bill, declaring 
the same to be null and void, and that the said Kaufman 
should enjoy said land free and clear of all claims of appel- 
lant; and it was further ordered and decreed that the 
plaintiff recover of appellant his costs, to be taxed and have 
execution therefor, whereupon appellant prayed and per- 
fected an appeal to this court. 
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ASSIGNMENT OF ERRORs. 


And now comes the said Asahel Gage, by Augustus N. 
Gage, his counsel, and says that in the record and proceed - 
ings aforesaid there is manifest error in t::is, to wit: 

First. The court below erred in overruling appellant's 
demurrer in substance, manner and form as aforesaid. 

Second. The court below erred in entering a decree in 
favor of Ellis Kaufman in substance, manner and form as 
aforesaid. 

Third. The court below crred in entertaining the bill of 
complaint when it did not appear but that the complainant 
had an adequate remedy at the common law in substance, 
manner and form as aforesaid. 

Fourth. The court below erred in decreeing relief with- 
out requiring the complainant to repay to appellant the 
taxes by him extinguished. 

Fifth. The court below erred in not dismissing said bill 
of complaint for want of equity. 

Sixth. The court below erre:l in its conclusions of law. 

And the said Asahel Gage, appellant, prays that the order 
and decree aforesaid may be reversed, annulled and alto- 
gether hald for naught, and that he may be restored to all 
things which he has lost by occasion of the order and de- 
cree aforesaid. 

Audusrus N. Gadx, 
Counsel for Appellant. 


ARGUMENT. 
J. 


THE Bitt oF CompLAINT Does Not Snow A JURISDICTIONAL 
CASE. 


It will be observed upon reference to this case that no- 
where in the bill is there any allegation which can imply 
that the complainant does not possess an adequate remedy 
at the common law. This is, in fact, one of the special de- 
murrers pointed out in the court below. It has been cus- 
tomary in all well drawn bills from time immemorial, in 
order to show that a court of equity could entertain juris- 
diction over the case, for the pleader to allege that he 
applied to a court of equity for relief because he had 
no adequate remedy by the strict rules of the common 
law. After making such an allegation and thus stating 
a prima facie case upon which the court may exercise 
its jurisdiction, it is not infrequent that the question whether 
the complainant has an adequate remedy at the law is pre- 
sented by demurrer fur the adjudication of the court; but 
where the bill is entirely silent upon this jurisdictional feat- 
ure, the court should not proceed to decree, when the de- 
fendant insists by demurrer upon his common law right. 

In the case at bar there is no allegation in the bill that 
charges or tends to show that the complainant docs not 
have an adequate remedy at the common law; then upon 
elementary principles it necessarily follows that a special 
demurrer pointing out this defect in the bill should have 
been sustained, and the bill dismissed for want of cquity, 
unless the complainant could show that his remedy al at law 
was insufficient. 

The bill in this case is filed under the provisions of a 
statute of the State of Illinois, which is as follows: “The 
court may hear and determine bills to quiet title, and to re- 
move clouds from the title to real estate, whether the lands 
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in controversy are improved or occupied, or unimproved or 
unoccupied.” * * * 
* Sec. 50, Chap. 22, Revised Statutes of IIlinois, 1874. 


This act has received repeated construction from the 
Supreme Court of the State of Illinois, and it has been uni- 
formly held that in all such bills it must appear that the 
complainant is either in possession of the property, or that 
the property is vacant and unoecupied. 


Hamilton v. Quimby, 46 III. 90. 
Comstock v. Henneberry, 66 III. 212. 
Harding v. Jones, 86 III. 313. 

Gage v. Abbott, 99 III. 366. 

Gage v. (triffin, 103 III. 41. 


In the two cases last cited, the record was presented to the 
Supreme Court of Illinois, the same as here, upon a demur- 
rer to a bill which did not allege that the complainant was 
in possession of the property, or that the land was vacant 
and unoccupied. 


II. 


THe BILL. 1x Tats Case Does Not Orrer To Repay, AND 
THE Decree Does Not Require THE REPAYMENT OF 
THE Taxes Pain BY APPELLANT, AND Wich HAvE IN- 
URED TO THE BENEFIT OF APPELLEE. 


Had the complainant in the bill stated such a cause as to 
show to the court that he had a right in equity to litigate 
purely legal titles, and shown to the court that his remedy 
in ejectment was not sufficient for his relief, yet his bill 
herein should not be entertained in equity until he had 
offered to do equity. 

The gist of the bill is to remove, as clouds upon the com- 
plainant’s title, certuin tax deeds issued in consequence of 
the failure of the appellee to pay his portion of the public 
burdens when they became due and payable, and in such 
case it is not equitable or just that this relief should be 
granted, except upon the condition that those dues and 
charges should be repaid to him who has advanced them. 
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It is not just and equitable that one may neglect to pay 
his share of the public expense and remain idly by until 
another has discharged his obligation to the State, and 
then, after many years of laches, receive relief from the 
title created by such payment, without repaying to the per- 
‘son who discharged the obligation at least the amount 
which he expended in that behalf. This propositiun is also 
elementary, and the following authorities are cited as show- 
ing the determination upon this question by the Supreme 
Court of Illinois: : 

Farwell v. Harding, %6 III. 32. 
Smith v. Hutchinson, 108 III. 662. 
Gage v. Nichols, 112 III. 269. 


This is based upon the principle that he who seeks equity 
must do equity. : 

It clearly follows that the demurrer should have been 
sustained to the bill, because the bill did not offer to repay 
those taxes which had been paid by appellant, and it was 
as clearly erroneous for the court to grant relief without 
attaching such a condition thereto; for, conceding for the 
argument that the offer in the bill to do equity in the prem- 
ises might, under certain circumstances, be dispensed with, 
still the court ought not to be the instrument in aid of an 
inequitable act. 


III. 


THE BILL Is INSUFFICIENT As A BILL or Discovgsry. 


Asa bill of discovery the one under consideration is ma- 
terially defective; the only discovery sought, as will appear 
from reference to the bill, is of matters wholly and purely of 
record. These matters are as much within the knowledge of 
the complainant as of the defendant; therefore they are not 
a proper subject of discovery. They relate entirely to the 
tax deeds under consideration, which are matters of public 
record. 

Hyde v. Heath, 75 III. 381. 
Gage v. Reid, 104 III. 509. 
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Again to show that he is entitled to the discovery of such 
matters as refer entirely to the defendant’s case, the com- 
plaiyant must annex to his bill an affidavit stating that he 
does not know what they are, und has no means of obtain- 
ing them. 

1 Dan’! Ch. Pl. 392. 
Story Eq. Pl. §§ 288, 289. 

This is not done in the case at bar, and the bill before us 
is not under oath. 

It would also have to appear before such discovery could 
be demanded, that there was a privity between the parties; 
“for it isa rule of the court that where the title of the de- 
fendant is not in privity, but inconsistent with the title 
made by the plaintiff, the defendant is not bound to discover 
the evidence of the title under which he claims.” 


1 Dan’! Ch. Pl. 579. 
Story Eq. Pl. §§ 571-572, 858. 

It therefore appears that the demurrer should have been 
sustained, and the bill dismissed for want of equity. 

There are still other and more important reasons why 
this bill should be dismissed; they go to the foundation of 
the action, the verv charges and allegations whereby it is 
sought to defeat appellant’s title. and they may be discussed 
under the following heading: : 


IV. 


Tue Bunt Doses Nor Strate Axy GROUND oF RELIEF AGAINST 
APPELLANT’s TITLE. 


The bill sets out in hie verba the tax deeds claimed by ap- 
pellant. The court’s attention will be calied to the second 
of those tax deeds only. By the bill it is alleged and set 
out that appellant obtained a tax deed dated July 16, 1879, 
and recorded July 19, 1879, which deed recites that at a 
public sale of real estate for the non-payment of taxes made 
in the county aforesaid, on the 13th day of October, 1876, 
the following described real estate was sold, to wit: lots 1, 
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2, 3,4, 5 and 6, in block 3, in Sutton’s addition to Chicago; 

and the deed recites that the property had not been re- 
deemed from the sale; that the Jegal holder of the certificate 
had complied with the law to entitle him to a deed of the 
real estate, therefore the county clerk, in consideration of 
the premises, and by virtue of the statute, granted and con- 
veyed unto appellant, his heirs and assigns forever, the 
real estute above described, subject to any redemption 
provided by law; then was quoted, us required by 
the statute, Section 225 of Chapter 120 of the Revised 
Statutes; the deed is executed under the hand and 
seal of said county clerk on the day aforesaid. This deed 
was made by statute prima facie evidence of certain facts as 
will be found by reference to Section 224, Chapter 120, of 
the Revised Statutes of Illinois of 1874, which reads as fol- 
lows: 

“Deeds executed by the county clerk as aforesaid, shall 
be prima facie evidence, in all controversies and suits 
in relation to the right of the purchaser, his heirs or assigns, 
to the real estate thereby conveyed, of the following facts: 

First. That the real estate conveyed was subject to taxa- 
tion at the time the same was assessed, and had been listed 
and assessed in the time and manner required by law. 

Second. That the taxes or special assessments were not 
paid at any time before the sale. 

Third. That the real estate conveyed had not been re- 
deemed from the sale at the dute of the deed. | 

Fourth. That the real estate was advertised for sale in 
the manner and for the length of time required by law. 

Fifth. That the real estate was sold for taxes or special 
ussessmeuts, as stated in the deed. 

Sizth. That the grantee in the deed was the purchaser 
or assignee of the purchaser. 

Seventh. That the sale was conducted in the manner re- 
quired by law.” 

The bill makes an attack upon this deed, and the ground 
may be stated us: 

Firat. That there was no advertisement for the sale of 
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real estate on the 15th day of October, 1876, and no judg- 
ment or precept ordering the sale on that date. The reply 
to this is that there was no law requiring it. 

Second. There were no lawful taxes due upon which said 
land could have been sold on that date. The reply to this 
is, that this allegation refers to and is controlled by a sub- 
sequent one, in which it is said that the property was im- 
properly assessed, and will be discussed when we reach that 
allegation. And to another allegation in which it is alleged 
the complainant does not know, and without a discovery of 
the defendant he can not find out, whether any of the taxes 
are irregular. 

Third. The plaintiff alleges and charges that the notice 
to redeem from said sale was not given as required by the 
Conatitution and statutes of Illinois. The reply is that the 
allegation is purely arguinentative, and fails to apprise the 
defendant of the defect, if any, which it is claimed exists in 
the notice. 

Fourth. Certain recitals of the pleader’s understanding of 
the law of evidence in the State of Illinois. The answer to 
this is that it is argumentative, and does not show any 
ground for relief, but merely states the pleader’s conclusion 
as to the inability of the defendant to prove his case. 

Fifth. The plaintiff charges that some portion of the taxes 
were illegal and did not authorize the sale; that the lands 
could not lawfully be assessed by the «description shown in 
the deed, but could only be assessed by the description con- 
tained in his bill; and he therein attaches an alleged plat of 
the property, showing his lots to be six fucing upon Harrison 
street, and two facing upon Paulina street, und he alleges 
that the lots described in the deed faced upon Harrison street, 
and that his lots were u subdivision thereof. The answer 
to this allegation is that any description of property for the 
purpose of taxation or for conveyance, by which the prop- 
erty can be located by asurveyor, is sufficient, und that in 
this bill it appears that the two pieces of property are iden- 
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tical and the same. and therefore there is no irregularity 
in the assessment thus made. 

The answer to all of these propositions is, that it was stated 
in the demurrer, as a special ground of defense to the bill, 
that the statutes of Illinois made the tax deed set out in 
hee verba in the bill prima facie evidence sufficient to rebut 
each of the allegations against it, and if the court will again 
turn to the quotation from the statute above set out, it will 
find there enumerated the several matters of which the tax 
deed is prima facie evidence, and that those items cover each 
of the objections that are contained in the bill of com- 
plaint; that the bill of complaint is not sufficiently 
worded to overcome that presumption; it has not stated 
a single fact as. a fact, so as to lay the foundation 
for the introduction of proof to overcome the prima facie 
ease made by the deed. The court will observe that there 
is no attack upon the judgment under which the deed was 


issued, and the judgment is subsequent to each of the pro-. 


ceedings attacked by the bill. excepting the service of no- 
tice. Now the judgment remaining unassailed, constitutes 
a bar to any collateral objection in relation to the assess- 
ment of the property. It is true that the bill states thut 
there was no judgment ordering the sale on the 13th day 
of October, 1876, but, as already stated, thera was no law 
requiring such a judgment. It is unnecessary for this 
argument to go into a review of the revenue law of Illinois 
to show all of the details thereof, leading up to and including 
the judgment, but it is sufficient to say that the law pro- 
vides for a judgment to be entered for a sale to commence 
on a specific day, and that such sale is to be continued from 
day to day until all the property is sold; and the presump- 
tion of the deed is, Seventh, that the sale was conducted in 
the manner required by law.” 

Again. the bill has not laid the foundation for a collateral 
attack upon the judgment, as it is the settled law in Illinois 
that no collateral attack can be made upon the validity of a 
judgment in tax proceeding where the owner of the land ap- 
peared in the County Court and resisted the entry of the 


judgment at the time the judgment was applied for, and that 
the only case in which such a judgment can be attacked 
collaterally is when the judgment is entered by default. 


* Graceland Cemetery Co. v. People, 92 Ill. 619. 


And the bill in this case does not show that the parties 
are in u position to attack the validity of this judgment. 

There is only one point left in this bill, so far as it relates 
to the tax deed under consideration, upon which any relief 
could be predicated. That point is found at the top of page 
16 of the transcript, and it reads as follows: “This plaint- 
iff further alleges and charges that notice to redeem said 
lots of this plaintiff from said pretended sale was not given 
as required by the Constitution and statutes of Illinois, and 
that no such notice or evidence thereof was filed with or 
recorded by the county clerk of Cook county.” 

This allegation is purely argumentative. It concedes the 
service of the notice, but it charges that the notice is not 
such: a notice “as required by the Constitution and statutes 
of Illinois.” This is not an allegation tiat can be answered 
by a defendant; it does not apprise him of any defect 
which it may be claimed exists in the record of his title. It 
merely states that the record of his titleis, in the pleader’s 
conclusion or opinion, not such a record as the Constituticn 
and the laws require. This does not present an issue of fact to 
be determined, but a conclusion of law; and it is not such 
a matter as would entitle a complainant to relief from an 
adverse title. 

From what has been said it must clearly appear: 

trat. That the bill does not allege but that the com- 
plainant had an adequate remedy at the common law. 

Second. That it does not appear from the bill that the 
property is vacant and unoccupied, or that the complainant 
is in pussession, or that appellant is not in possession 
thereof. 

Third. That the bill does not offer to do equity, and that 
thedecree does not require the complainant to repay to 
appellant the taxes which he extinguished by his purchase, 
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and which by the decree has inured to the benefit of the 
appellee. 

Fourth. Although the matters aforesaid are fatal to the 
bill, yet, upon the merits of the controversy as stated in the 
bill, the complainant has not made a case which would en- 
title him to any relief from the deed set out in his bill and 
dated July 16, 1879. 

Because of the matters aforesaid the decree ought to be 
reversed and an order entered herein dismissing the bill for 
want of equity, or providing for such further proceedings 
as may seem proper to the court. 

Respectfully submitted, 
Aucustus N. GAGE, 
Counsel for Appellant. 
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IN THE 


‘SUPREME COURT OF THE UNITED STATES. 


OCTOBER TERM, A. D. 1889. 
No. 189. 


ASAHEL GAGE, Appellant, 


vs. 


ELLIS KAUFMAN, Appellee, 


EDWARD Rosy, 
CouNsEL. 


GARRARO e GUNTHORP, LAW PRINTERS, CHICAGO. 


IN THE 


Supreme Court of the United States 


OCTOBER TERM, A. N 1889. 
No. 189. 


— 


— 


ASAHEL GAGE, Appellant, 
| vs. 
ELLIS KAUFMAN, Appellee. 


BRIEF FOR APPELLEE. 


Appellee exhibited his bill in the Superior Court of 


Coo County, State of Illinois (shown on page 2 of trans- 


script), against Asahel Gage, alleging that he (plaintiff 
— is seized in fee simple of — 2, 3, 4. 4 6, 7, 8, 
and of the private alley north of said lot 7, of McKay’s 
subdivision of lots 1 to 6, inclusive, in block 3, Sutton’s 
Addition to Chicago, situate in said county; “that the 
defendant ” (ap t here) “pretends claims pre- 
tended title to said lands, the precise natvre of which is 
to this plaintiff unknown, but which defendant pretends to 
comprise some sort of proceedings, judgments, notice, 
and deeds by some person or persons out of ion, 
conveying said premises or some lien thereon to said de- 
fendant, the further particulars of which, and the exact 
extent of said defendant’s claims ¢his plaintiff cannot state; 
but the plaintiff shows that by said pretenses and claims of 
said defendant the title of said plaintiff is so unsettled and 
clouded that he is unable to sell said land for its value, or 
to enjoy. and possess the same free and clear from clouds 
and incumbrances, as he has the right to do.” 

(The above, stating part, was sufficient. Morgan v. 
Smith, 11 IIl., 200, 201; Wescott v. Weeks, 72 IIl., 524; 
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Cooper's Equity Pleadings, 6; Heury Co. v. Winnebago 
Drain Co., 52 Ill., 302; S:ory’s Equity Pleading, § 255; 
Finch v. Martin, 19 Ill., 105, p. 112; Reynolds v. Craw- 
fordsville Bank, 112 U. S., 410, 411.) 

Following a practice sanctioned by the usage of Illinois 
and similar to that prescribed by the 21st Rule of Prac- 
tice in Equity in the Courts of the United States, the 
plaintiff in this bill omitted “the confederacy clause 
“the charging part,” and “ the jurisdiction clause,” and 
proceeded at once to the prayer for discovery and relief, 
which was: . 

To the end, therefore, that the said defendant may 
‘‘ full, true, direct and perfect answer make to all and 
“singular the matters aforesaid; and” (prayer for dis- 
covery) “may set forth and state each and every particu- 
lar of his said claims and of all papers, documents and 
e matters on which the same are founded; and” (prayer 
for relief ) “ that the title of this plaintiff to said premises 
may be quieted, and that he may have such other or 
“further or different relief in the premises as equity 
may require, may it please the court to summon said 
‘¢‘ defendant to answer, etc. 


Revisep Statutes of Illinois, Ch. 22, entitled Chancery, contains 
the following: 

§ 1. The several Circuit Courts of this state, and Superior Court 
of Cook County, in all cases in which they may have jurisdiction as 


courts of chancery, shall have power to proceed therein according to the 


mode hereinafter prescribed; and, where no provision is made by this 
act, according to the general usage of courts of equity. (This is very 
like U. S. Equity rule go.) 

§ 4. The mode of commencing suits in chancery shall be by filing 
a bill of complaint with the clerk of the proper court, setting forth the 
nature of the complaint. ‘ 

§ 8. Upon the filing of every bill, the clerk of the court shall there- 
upon issue a summons, etc. (Like U. S. Equity Rules 11, 12.) 

20. When a bill * shall be filed in a court of chancery, other than 
for discovery only, the complainant may waive the necessity of the 
answer being made on the oath of the defendant, defendants or any of 
them; and in such case, the answer may be made without oath, and 
shall have no other or greater force as evidence than the bill. 

§ 22. Every answer shall be verified by an oath or affirmation, ex- 
cept as provided in the foregoing section. i 

5 28. Every defendant shall answer fully all the allegations and in- 
terrogatories of the complainant, whether an ans wer on oath is waived 
or not, except such as are not required to be answered, by reason of ex - 
ceptions, nlea or demurrer thereto allowed. 

25. When the complainant shall require a discovery respecting 
the matters charged in the bill, the disclosure shall not be deemed con- 
ciusive, but, if a replication be filed, may be disproved or contradicted, 
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— any other testimony, according to the practice of courts of 
equity. 

§ 40. The court may, in its discretion, direct an issue or issues to be 
tried by a jury, whenever it shall be judged necessary in any cause in 
equity, nding therein. In all other causes in equity, the mode of 

I shall be the same as has been heretofore practiced in courts of 


* ychancery. 


§ 50. The court may hear and determine bills to quiet title, and to 
remove clouds from the title to real estate whether the lands in contro- 
versy are improved or occupied, or unimproved or unoccupied; and 
the taking possession of such lands, after the commencement-of suit 
by the party claiming the title or adverse title, or any one under or 
through such person or persons, shall not in anywise affect the com- 
plainant’s right to a final decree upon the bill. 


Chapter 28, extitled Common LAw, is as follows: 

§ 1. The common law of England, so far as the same is applicabie 
and of a general nature, and all statutes or acts of the British parlia- 
ment made in aid of, and to supply the defects of the common law, 
prior to the fourth year of James the First, excepting the second sec- 
tion of the sixth chapter of 43d Elizabeth, the eighth chapter of 13th 
Elizabeth, and ninth chapter of 37th Henry Eighth, and which are of a 
general nature, and not local to that kingdom, shall be the rule of de- 
cision, and shall be considered as of full force until repealed by legisla- 
tive authority. 


It is apparent that chancery practice and jurisdiction is 
the same in Illinois as in the courts of the United States. 
And that the roth section does not depart from the 
jurisdiction exercised by United States courts of chan- 
cery is shown by reference to Alexander v. Pendleton, 8 
Cranch, 462, and subsequent cases. It is possible that the 
Constitution of Illinois gives a privilege of trial by jury, 
as in common law cases, in some cases brought under 
Sec. 50, which would be inconsistent with the course, of 
— in cases in Equity in courts of the United 

tates prescribed by the Constitution and laws of the 
United States. (See Gage v. Ewing, 107 Ill., p. 15.) 
We say “it is possible,” because if, in the case cited, the 
court had considered that bills to quiet title and remove 
clouds from title were sanctioned by Illinois decisions as 
according to the approved practice and jurisdiction in 
chancery from time immemorial, we believe it would 
not have registered the obiler comments made on page 
15 of the Report. 

This practice and jurisdiction to remove clouds from 
titles was fully settled and established in Gage v. Rohr- 
back, 56 Ill, 266-7; Gage v. Billings, 55 IIl., 268; 
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Reed v. Tyler, 56 III., 288, pp. 290-2; Barnett v. Cline, 
60 III., 205; Need v. Reber, 95 III., 240; Lee v. Ruggles, 
62 III., 427; Pettit v. Shepard, 5 Paige Ch., 501; Ward 
v. Dewey, 16 N. V., pp. 525-532; Barnard v. Hoyt, 63 
Ill., 341; Brooks v. Kearns, 86 Ill., p. 550. 

This reference to the law of the State under which the 
suit was begun, seems necessary to a certaiu understand- 
ing of the proceeding in the state court. The bill found 
on page 2 is avery short one. Without a superfluous 
word, it was sufficient, under the state law and under the 
general chancery practice (as shown above), for dis- 
covery and for relief. (See also Gage v. Reid, 104 Ill, 
p. 51 3+) Under the general law of chancery practice, it 
would be necessary to amend the bill before relief could 
be granted, if by his answer the defendant should dis- 
cover an apparently—or prima facie good title. (Gage 
v. Reid, 104 Ill., p.-513.) 


At this stage, on petition of defendant, the case was 
removed into the Circuit Court of the United States for 
the Northern District of Illinois. 


To the bill appellant demurred (transcript, pp. 7-8), 
stating two special grounds, viz: 

(1) That it does not by the bill appear that the com- 
plainant is in possession of the said lands, or that said 


lands are vacant and unoccupied, or that they are not in 


the possession of the defendant. 

(2) That the bill does not show that the complainant 
has not an adequate remedy at the common law by ac- 
tion of ejectment. 

General demurrer to the discovery and to. the relief 
was appended. 

Accompanying ‘this demurrer was an answer (in form 
of a plea), which disclosed that defendant claimed title 
under two tax deeds, as follows: 

This defendant says that he is the owner of said lands 
‘sand premises in fee, claiming title thereto under and 
“through two certain tax deeds” (which are described 
by the name of the officers executing them, their. dates, 
and dates and places of record, respectively): And this 
“ defendant claims and doth and will insist that the said 


{- 


. 
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“ complainant is not entitled in d court of equity to re- 
“ lef aguinst said tax deeds, except for good cause 1, 
% for irregularities or invalidities therein existing, by the 
“ said 2 of complaint alleged to exist. And this defend- 
ant says and doth and will insist that the said tax deeds 
are matters of record, and are well known to the said 
“ complainant; yet the said complainant hath not in and 
by his said bill stated any defects or irregularities therein 
or in either of the said deeds, and has not made a case 

“by his bill that will authorize a court of Equity to set 
‘aside or in any manner interfere with the said tax deeds.” 
(Transcript, 9-10.) 


The case coming on to be heard at this stage before 
Judge Blodgett, the court overruled said demurrer and 
adjudged said plea to be sufficient. And thereupon leave 
was given said complainant to amend his bill. (Trans- 


cript, p. 11.) 


It is here necessary to refer to the Statutes of Illinois 
to understand the amended bill. 

1st. By Chapter 30, Illinois R. S., Sections 29, 30, and 
31, it is provided that, on being recorded, deeds shall 
take effect as to all creditors and subsequent purchasers, 
without notice,” and the record “ shall be notice to sub- 
sequent purchasers and creditors.” Votice io any one 
else must be given in some other way. 


At the time of the tax deeds copied in the bill, and 
the sales therein recited, the statute in force was as fol- 
lows: 


Revised Statutes of Illinois of 1874, Chapter 120. Eutitled RevENvE. 
(In force July 1, 1872). 

§ 177. Drtsnquent DEFINED. All real estate upon which taxes 
remain due and unpaid on the tenth day of March, annually, or at the 
time the town or district collector makes return of his books to the 
county collector, shall be deemed delinquent. 

§ 182. ADVERTISEMENT. Ata ny time after the first day of April, 
next after such delinquent taxes and special assessments on lands and 
lots shall become due, the collector shall publish an advertisement, 
giving notice of the intended application for judgment for sale of such 

Gotinquent lands and lots, in a newspaper published in his county. “ 
said advertisement shall be once published, at least three weeks 
1 to the term of the county court at which judgment is prayed, 
and shall contain a list of the delinquent lands and lots upon which the 
taxes or special assessments remain due and unpaid, the names of the 
owners, if known, the total amount due thereon, and the year or years 
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for which the same are due. Said collector shall give notice that he 
will apply to the county court at the term thereof, for judgment 
against said lands and lots for said taxes, special assessments, interest 
and costs, and for an order to sell said Jands and lots for the sat sfaction 
thereof; and shall give notice that on the Monday next succeed- 
ing the day fixed by law for the commencement of such term of the 
said county court, all the lands and lots for the sale of which an order 
shall be made, will be exposed to public sale at the building where the 
county court is held in said county, for the amount of taxes, special as- 
sessments, interest and costs due thereon; and the advertisement, pub- 
lished according to the provisions of this section, shall be deemed to be 
sufficient notice of the intended application for judgment, and of the 
sale of lands and lots under the order of said court. 

§ 185. All applications for judgment and order of sale shall be made 
at the May term of the county court. 

* 


** * 


If from any cause the collector is prevented from advertising and ob- 
taining judgment at said term, it shall be held to be legal to obtain judg- 
ment at any subsequent term of said court. 


(It may be here noted, that application for judgments 
for taxes and special assessments were made separately, 
and there were often a number of different sales of the 
same land for different special assessments and for taxes 
in the same year. ) 


§ 188. The collector shall file with the county clerk the list of delin- 
quent lands and lots, which shall be made out in numerical order, and 
contain all the information necessar to be recorded, at least five days 
before the commencement of the term at which application for judg- 
ment is to be made, and said clerk shall receive and record the same 
in a book to be kept for that purpose; which book shall set forth the 
name of the owner, if known, the proper description of the land or lot, 
the year or years for which the tax or special assessment is due, the 
valuation upon which the tax is extended, the amount of each kind of 
tax or special assessment, the costs and total amount charged against 
such land or lot. 

§ 191. Proceepinc sy Court. The court shall examine said list. 
and if defense, (specifying in writing the particular cause of objection) 
be offered by any person interested in any of said lands or lots, to the 
entry of judgment against the same, the court shall hear and determine 
the matter in a summary manner, without pleadings, and shall pro- 
nounce judgment as the right of the case may be. The court shall 
give judgment for such taxes and special assessments and penalties as 
shall appear to be due, and such judgment shall be considered as a 
several judgment against each tract or lot or part of a tract or lot, for 
each kind of tax or special assessment included therein; and the court 
shall direct the clerk to make out and enter an order for the sale of 
such rea! property against which judgment is given, which shall be 
substantially in the following form: 

Whereas, due notice has been given of the intended application for a 
judgment against said lands and lots, and no sufficient defense having 
been made or cause shown why judgment should not be entered 
against said lands and lots for taxes, (special assessments, if any), in- 
terest, penalties and costs,due and unpaid thereon for the year or 

ears herein set forth, therefore it is considered by the court that 
judgment be and is hereby entered against the aforesaid tract or tracts 
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or lots of land or parts of tracts or lots (as the case may be) in favor of 

the People of the State of Illinois, for the sum annexed to each, being 

the amount of taxes (and special assessments, if any.) interest, penal - 

ties and costs due severally thereon; and it is ordered by the court that 

. the said several tracts or lots of land, or so much of each of them as 
shall be sufficient to satisfy the amount of taxes (and special assess- 
ments, if any), interest, penalties, and costs annexed to them severally, 
be sold as the law directs. 

Said order shall be signed by the judge. 

§ 194. Precept, Process run SALe. The county clerk shall, be- 
fore the day of sale, make a record of the lands and lots against which 
judgment is rendered, which shall set forth the name of the owner, if 
known, the description of the property, the total amount of judgment 
on each tract or lot, and the year or years for which the same is due, in 
the same descriptive order as said property may be set forth in the 
judgment book, and shall attach thereto a copy of the order of the 
court, and his certificate that such record is correct. Said record, so 
attested, shall be the process on which all real property, or any interest 
therein shall be so'd tor taxes or special assessments, as well as the 
record for the sale of such property. 

§ 201. The colector,in person or by deputy, shall attend at the 
court house in his county, on the day specified in the notice for the 
sale of real estate for taxes, and then and there, between the hours of 
ten o clock in the forenoon and four o'clock in the afternoon proceed 
to offer for sale, separately, and in consecutive order, each tract of 
land or town or city lot, in the said list, on which the taxes, special 
assessments, interest and costs have not been paid. The sale shall be 
continued from day to day, until all the tracts ur lots in the delinquent 
list shall be sold or offered for sale. 

204. If any collector, by himself or deputy, shall fail toattend any 
sale of lands or lots, advertised according to the provisions of this act, 
aud make sale thereof, as required by law, he shall be liable to pay the 
amount of the taxes, special assessments and costs due upon the lots 
or lands so advertised. Said collector may afterwards advertise and 
sell such delinquent property to reimburse himself for the amount ad- 
vanced by him. 

§ 210. Repemprion. Real property sold under the provisions of 
this act may be redcemed at any time before the expiration of two years 
from the date of sale, by payment in legal money of the United States, 
— clerk of the proper county, the amount for which the same was 
sold, etc. 

§ 211. If any purchaser of rea) estate sold for taxes or special 
assessment shall suffer the same to be again sold for taxes or special 
assessment, before the expiration of the last day of the second annual 
sale thereafter, such purchaser shall not be entitled to a deed for such 
real property until the expiration of a like term from the date of the 
second sale, during which time the land shall be subject to redemption 
upon the terms and conditions prescribed in this act; but the person 
redeeming shall only be required to pay for the use of such first pur- 
chaser, the amount paid by him. The second purchaser shall be 
entitled to the redemption money, as provided for in the preceding sec- 
tion. 

§ 216. Hereafter no purchaser or assignee of such purchaser of any 

land, town or city lot, at any sale of lands or lots for taxes or special 
assessments, due either to the state or any county or incorporated town 
or city within the same, or at any sale for taxes or levies authorized by 
the laws of this state, shall be entitled to a deed for the lands or lots so 
purchased, until the follawing conditions have been complied with, to 
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wit: Such purchaser or assignee shall serve, or cause to be served, a 
written or printed, or partly written and partly printed notice of such 
urchase on every person in actual possession or occupancy of such 
land or lot, and also the person in whose name the same was taxed or 
specially assessed, if upon diligent inquiry he can be found in the 
county, at least three months before the expiration of the time of 
redemption on such sale, in which notice he shall state when he pur- 
chased the land or lot, in whose name taxed, the description of the land 
or lot he has purchased, for what — taxed or specially assessed, and 
when the time of redemption will expire. If no person is in actual 
ion or occupancy of such land or lot, and the person in whose 
name the same was taxed or specially assessed, upon diligent inquiry, 
cannot be found in the county, then such person or his assignee shall 
publish such notice in some newspaper printed in such county, and if 
no newspaper is printed in the county, then in the nearest — — 
that is published in this state to the county seat of the county in which 
such land or lot is situated; which notice shall be inserted three times, 
the first time not more than five months, and the last time not less than 
three months before the time of redemption shall expire. 

§ 217. Every such purchaser or assignee, by himself or nt, shall, 
betore he shall be entitled to a deed, make an affidavit of his having 
complied with the conditions of the foregoing section, stating particu- 
larly the facts relied on as such compliance. Which affidavit shall be 
delivered to the person authorized by law to execute such tax deed, and 
which shall by him be filed with the officer having custody of the record 
of the lands and lots sold for taxes, and entries of redemption in the 
county where such lands or lots shall lie, to be by such officer entered 
on the records of his office, and carefully preserved among the files of 
his office, and which record or affidavit shall be prima facie evidence 
that such notice has been given. ä 

§ 220. When any person shall hold more than one certificate of 
purchase at the same sale, and for the same years, tax or special assess- 
ment, the clerk shall, on the request of the holder of such certificates, 
include as many tracts or lots described therein in the deed of convey- 
ance as such person may desire. 

221. Form or Tax Deep. The deed so made by the county 
clerk, under the official seal of his office, shall be recorded in the same 
manner as other conveyances of real estate, and shall vest in the 
grantee, his heirs and assigns, the title of the property therein described 
without further acknowledgment or evidence of such conveyance; and 
said — — shall be substantially in the ſollowing ſorm: 

STATE OF — 

County. WHEREAS, at a public sale of real estate for the 
non-payment of taxes, made in the county aforesaid on the day of 
A. D. 18— the following deecribed real estate was sold. to-wit: 
(here place description of real estate conveyed), and whereas, the same 
not having been redeemed from said sale, and it appearing that the 
holder of the certificate of purchase of said real estate has complied 
with the laws of the State of Illinois, necessary to entitle (insert him, 
her, them) to a deed of said real estate: Now, therefore, know ye, that 
I County clerk of said county of. in consideration of the 


premises and by virtue of the statutes of the State of Illinois in such 
cases provided, do hereby grant and convey unto———— his heirs and 
assigns forever, the said real estate hereinbefore described, subject 
however, to any redemption provided by law. 

Given under my hand and the seal of our court, this day of ——-— 
A. D. 18— 


County Clerk. 


— — 


. . such sales for taxes and special assessments hereaſter to be made. 


such certificate shall be prevented from obtaining such deed by injunc- 
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§ 222. EvipeNce RECORDED.] County clerks shall record the evi- 
dence upon which deeds are issued, and be entitled to the same fee 
therefor that may be allowed by law for recording deeds. 


§ 223 APPLIES TO FORMER SALES.] The foregoing six sections shall 
apply to all sales of real estate for taxe: heretofore made, as well as to 


§ 224. EFFECT OF DEED AS EVID:NCE.] Deeds executed by the 
County Clerk as aforesaid, shall be prim: facie evidence, in all contro- 
versies and suits in relation to the right of the purchaser, his heirs or 
assigns, to the real estate thereby conveyed, of the following facts: 

irst. That the real estate conveyed was subject to taxation at the 
time the same was assessed, and had been listed and assessed in the time 
and manner required by law. 

Second. That the taxes or special assessments were not paid at any 
time before the sale. 

Third. That the real estate conveyed had not been redeemed from 
the sale at the date of the deed. 

Fourth. That the real estate was advertised for sale in the manner 
and for the length of time required by law. 

Fifth. That the real estate was sold for taxes or special assessments, 
as stated in the deed. ‘ 

Sixth, That the grantee in the deed was the purchaser or assignee of 
the purchaser. 

, Seventh. That the sale was conducted in the manner required by 

aw. 
§ 225. WHEN DEED MUST BE TAKEN our.] Unless the holder of the 
certificate for real estate purchased at any tax sale under this act, takes 
out the deed as required by law, and files the same for record within 
one year from and after the time for redemption expires, the said cer- 
tificate or deed, and the sale on which it is based, shall, from and after 
the expiration of such one year, be absolutely null. Ifthe holder of 


tion or order of any court, or by the refusal of the Clerk to execute the 
same, the time he l. do prevented shall be excluded from the computa- 
tion of such tims. Certificat:s of purchase and d2eds executed by the 
county clerk shall recite the qualifications required in this Section. 

The Constirurion of Illinois provides (Article I X, § 5): the right 
of redemption from all sales of real estate for the we ä — of taxes 
or special assessments of any character whatever, shall exist in favor 
of owners and persons interested in such real estate, for a period of not 
less than two years from such sales thereof. And the General As- 
sembly shall provide by law for reasonable notice to be given to the 
owners or parties interested, by publication, or otherwise, of the 
fact of the sale of the property for such taxes or assessments, and when 
the time of redemption shall expire: Provided, that occup ints shall in 
all cases be served with personal notice before the time of redemption 
expires. 


THE AMENDED Bu. L is shown upon pages 11 to 18 of 
the printed transcript. 


Its averments were admitted by the demurrer. 
Tux AMENDED BL. begins: The defendant having 
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exhibited his plea to the bill in this cause wherein he 
alleges that he is the owner in fee of the lands in the bill 
described, claiming title thereto under and through two 
certain tax deeds (describing them by their dates and 
places of record), thereupon the plaintiff amends his bill, 
and respectfully shows unto the court that he is seized in 
fee simple of lots 1 to 8, and private alley north of said 
lot 7 of McKay’s Subdivision of lots 1 to 6, in block 3 of 
Sutton’s Addition to Chicago. 

That defendant pretends and claims pretended title to 
said lands and premises in fee under and through two 
certain pretended tax deeds. 

That the first of said pretended tax deeds was execu- 
ted, acknowledged and delivered to said defendant by 
Herman Lieb, County Clerk of Cook County, Illinois, 
April 29, 1876, and recorded July 10, 1876, in Book 658, 
page 303. . 

The second of said pretended tax deeds was executed 
and delivered to said defendant by E. F. C. Klokke, 
the then County Clerk of Cook County, Illinois, July 16, 
1879, recorded July 19, 1879, Book 869, page 608. 

As by the said plea of the said defendant in this cause 
pleaded as aforesaid, will fully and particularly appear. 

And said defendant in and by his said plea by him 
above pleaded, says and insists that the said pretended 
tax deeds are matters of record, and are well known to 
this plaintiff. 

The following is a true copy of the said record of 
said pretended tax deed bearing date Aril 29, 1876, as 
the same appears in said book 658, of records of Cook 
County, at page 303. 

Then follows a copy of the record of that deed. It 
recites that at a public sale of real estate for non-pay- 
ment of taxes made in the County of Cook and State of 
Illinois, on the 30th day of October, A. D. 1872, the fol- 
lowing described real estate was sold. 

(There is no other description of the sale; no state- 
ment of what taxes the sale was made for; no reference 
to any judgment; nothing to identify the lien claimed but 
the bare statement that the real estate was sold for taxes 
on October 30, 1872. In this, the deed is as authorized 
by the statute, Section 221, above quoted. But this 
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feature is to be remembered in considering the averments 
of the bill subsequently made.) 

The next clause in the deed affecting the land in ques- 
tion is: Also at said sale on the gth day of November, 
A. D. 1872, lots 1, 2, 3, 4, 5 and 6, block 3, Sutton's Ad- 
dition to Chicago.“ 

(The same comments as above, here apply. The kind 
of taxes claimed, for what year they are claimed, whether 
or not there was a judgment, and if so, when the judg- 
ment was rendered, is not suggested in the deed.) 

(It will be observed that the bill alleges that the plaintiff 
is seized of lots 1 to 8 and of the private alley north of 
lot 7, in the subdivision of lots 1 to 6, in block 3, of Sut- 
ton’s Addition, while the defendant claims title to that 
land under the description of lots 1 to 6, in block 3, of 
Sutton’s Addition. ) 

The deed then recites that, whereas, the same not hav- 
ing been redeemed from said sale, and it appearing that 
the holder of the certificate of purchase of said real estate 
has complied with the laws of the State of Illinois neces. 
sary to entitle him to a deed of said real estate, now, 
therefore, I, Herman , convey, etc. Signed, 
Herman Lieb, County Clerk. 

(This deed or paper is signed, Herman Lieb, County 
Clerk, but is not under seal of the court. It does not con- 
tain the name of the clerk in the granting clause, as re- 
quired by the statute. For these reasons, if the record 
is true, it is void on its face, as the statute evidently re- 
quires the deed to be under the seal of court.) 

(As the sale was November q, 1872, and the deed was 
not given until April 29, 1876, this deed would be void 
under Sections 225, 210, 211, above shown, if it was not 
for the exceptions contained in those sections.) 


The bill alleged (Transcript, p. 12) that though said 
record is void on its face and insufficient to show any 
conveyance of land, it is yet a cloud on plaintiff's title, 
because the record may be imperfect through fault of the 
scrivener in omitting to record a seal of court, and in 
giving no name of the grantor in the body of the deed, 
and the record is only Prima fucie evidence of the origi- 
nal deed. 
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(Transcript, p. 12.) Plaintiff alleges and charges 
that there was no advertisement of any public sale of real 
estate for the non- payment of taxes to take place on the 
gth day of November, A. D. 1872, in said Cook County; 
and if any such sale of said lots was made on that day it 
was without advertisement.“ 

(This is admitted by demurrer; and sale without ad- 
vertisement is void. Charles v. Waugh, 35 Ill., pp. 32 2— 
3; Spelman v. Curlineus, 12 Ill, p. 413; Zhempsen v 
McLaughlin, 66 Ill., p. 409; Senichla v. Lowe, 74 Ill., pp. 
275-6.) 


The bill next alleges and charges (Transcript, p. 13): 
There was no judgment or precept on which said lands 
could have been sold on that day.” 

(This also is admitted by demurrer. Sale without 
judgment, or sale without precept is void. Atkins v. Hin- 
man, 2 Gilman, 437; Hliuman v. Pope, 1 Gilman, 131; 
Bailey v. Doolittle, 24 IIl., 577; Holbrook v. Dickinson, 
46 III., 285; Ogden v. Bemis, 125 IIl., 106; Bell v. Fohkn- 
son, 111 III., 381; Gage v. Carraher, 125 Ill., 454.) 

(Sale without notice, judgment or precept is a fraud 
upon the law; an issue or acceptance of tax deeds fair 
on their face, where there has been no foundation for them, 
presents the strongest kind of a case for appeal to chan- 
— to remove the cloud. Gage v. Graham, 57 Ill., p. 
146.) 


The bill next alleges (Transcript, p. 13): There 
were no taxes unpaid upon said land for which sale could 
on that day have been made.“ (Sale was therefore void. 
Mason v. Chicago, 48 Ill., 420; Gage v. Rohkrbach, 56 
IIl., p. 265; Rorer on Judicial Sales, Secs. 720-727; Hin- 
man v. Pope, 1 Gilm., p. 138.) 

(This is also admitted. Appellant's counsel, in his brief, 
complains that appellee as plaintiff below did not in his bill 
offer to pay the defendant therein anything. But he ad- 
mits by the demurrer that there were no taxes upon the 
land for which the sale could have been made. The case 
is entirely different from those which the learned counsel 
names in his brief, where lawful taxes were actually dis- 
charged by sale, and the land relieved of a burden which 
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it was the duty of the respective plaintiffs in those cases 
to have d'scharged.) 


The bill contained this charging part (Transcript, p. 
13): And these plaintiffs charge that if there was any 
“Such sale, as is so falsely pretended, on or about the oth 
day of November, A. D. 1872, it wassecret, pretended and 
fictitious; that it was made for pretended taxes, based on 
pretended and void assessment, without any judgment of 
any court having jurisdiction of the subject-matter, and 
without any precept from any court of record having 
jurisdiction to issue such precept.” 

(This matter which was admitted by the demurrer, 
was sufficient to show the deed void. It was substantially 
like the charging part of any bill. 1 Daniell's Chancery 
Practice, 373, Ch. 6, s. 5.) 


The bill further alleges (Transcript, p. 13): This 
plaintiff further alleges and charges that no notice to re- 
deem said lands from such pretended sale was given by 
the holder of any certificate of such sale, as required by 
the Constitution and Statutes of Illinois.” 

(The provision of the constitution requiring the general 
assembly to provide by law for reasonable notice to be 
given to the owners or parties interested, and section 216 
of the revenue statutes prescribing the notice, are above 
quoted. The averment is that no notice was given. This 
is admitted by the demurrer. For want of such notice 
the deed was void. Williams v. Underhill, 58 Ill., pp. 
139, 140; Holbrook v. Fellows, 38 Ill., 440. And further, 
the deed was procured by Gage in fraud of the owner’s 
rights. Dalton v. Lucas, 63 IIl., 337; Bowman v. 
Wettig, 39 Ill., pp. 427-8; so that equity would, in an 
event, set aside the deed because of the fraud. And it 
devolved on the holder of the tax title to prove the notice 
when the deed was challenged. Walliams v. Underhill, 
58 III., p. 140.) 


The bill further avers: „That no such notice, or evi- 
dence thereof, was filed or recorded by the County Clerk 
of Cook County.” 

(This is admitted. And it is thereby admitted that the 
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evidence required by Sec. 217, printed above, which was 
necessary to give the County Clerk authority to issue a 
deed has never existed in the proper custody; and that 
the issue, as well as the procurement of the deed, was 
fraudulent, Dalton v. Lucas, 63 Ill., p. 339; Bowman v. 
Wettig, 39 Ill., pp. 427-8, and that the deed was wholly 
void. Dukes v. Rowley, 24 Ill, p. 221.) 


There are averments at the foot of page 13 and top of 
page 14, and on page 16, that by the laws of Illinois such 
deed cannot be read alone ‘without judgment and precept; 
and also that the deed though read with the judgment 
and precept, is only prima facic evidence. (See Spell. 
an v. Curtenius, 12 Ill., 411.) 

An amendment of 1879 allows the deed to be read 
alone and to have the effect as evidence shown in Sec. 
224 above printed. (AMansom v. Henderson, 114 Ill., 531.) 
The bill contains further averment, that, by the laws of 
Illinois, neither the judgment nor deed are conclusive ev- 
idence, but that the prims facie case they make may be 
overcome by evidence. This is in conformity wih the 
decisions. Belleville Nail Co. v. The People, 98 Ill., 399; 
Riverside Co. v. Howell, 113 IIl., 262-3; and these 
matters of law are proper to be stated in the bill. 
1 Daniels, Ch. Pr., 372, Chap. VI., Sec. 3. They 
are doubly so in a bill in the United States Court; 
for, though the Illinois courts have decided, that a deed 
void on its face, or a paper without seal and, therefore, 
no deed, may be a cloud upon title to be removed by bill, 
(Stout v. Cook, 37 Ill., 283; Campbell v. Me Calau, 41 Ill., 
45, p. 49; Fitts v. Davis, 42 Ill., 391; Hodyen v. Guttery, 
58 III., 438; Gage v. Graham, 57 Ill., 144, pp. 146-8), 
some of the early decisions in the United States Supreme 
Court, and in the older states, especially New York, held 
that a deed void upon its face, or without seal, was no 
cloud, and that a bill would not lie to remove it and quiet 
title. But the same cases held, that where such instru- 
ment might be made good by extrinsic evidence, or 
where the paper appeared good upon its face, and could 
be made to appear void by extrinsic evidence, a bill to 
remove the cloud, and quiet title, in the nature of a bill 
guia temet would lie. The bill before us makes the aver- 
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ments which show that both tax deeds are subject to be 
avoided by extrinsic evidence. This bill is good under 
either rule. (eynolds v. Crawfordsville Bank, 112 U. 
S., 410, 411.) 


Upon page 16, the bill states, that the plaintiff does not 


know, and cannot ascertain with certainty, for what taxes, 
assessments, interest, costs and amounts defendant pre- 
tended to have purchased said lands, or pretends to have en- 
tered into the pretended sale, mentioned in and on which 
said pretended deed depends, unless said defendant shall 
discover the same. But the plaintiff charges that said 
amounts, or some of them, or some part of them respect- 
ively, are and were illegal and no lien on said lands, and did 
not and could not authorize sale thereof. The court will 
see by reference to the statute authorizing the issue of a 
tax deed, and particularly by reference to section 221, 
above quoted, prescribing the form of a tax deed, as well 
as also by reference to the tax deeds copied in the bill, 
that the plaintiff had nothing to point him to the taxes 
claimed to enter into the sale. The learned counsel for 
appellant answers the averments of the bill, that there 
was no advertisement for the sale of real estate on 
the 13th day of October, 1876, and no judgment or 
precept ordering the sale on that day, by saying, 
«The reply to this is that there was no law requiring 
it.” We disagree with the counsel in his claims; 
but we use his claim, to call the attention of the court to 
the absolute truth of the bill in this particular. Section 
182 of the statute required judgment to be taken at the 
May term, and sale to be immediately after. Other pro- 
visions allowed applications to be made later. In point 
of fact, there are cords of books of tax sales in Cook 
County; hundreds, and perhaps thousands, of judgments 
for different taxes and special assessments in the years 
from 1871 to 1879, respectively. Where judgment had 
been entered before the constitution of 1870, and cases 
had gone to the Supreme Court, they could come back, 
and 44 come back, at any time after affirmance, and sales 
could be made by the officers of the cities, and deeds 
issued by the county clerk like that held good in Gar- 
rick v. Chamberlain, 97 Ill., pp. 630-632. Judgments 
were rendered for city taxes which were wholly void. 
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Hills v. Chicago, 60 Ill., 85; Webster v. Chicago, 62 Ill., 
302. Separate judgments were rendered in 1872 and 1873, 
which were void: Sm v. Chicago, 75 Ill., 36. Under a 
statute of 1873 judgments were rendered for city taxes of 
Chicago of the years 1869, 1870, 1871 and 1872, separate 
from other taxes; Andrews v. The People, 75 Ill., 606. In 
this last case it was held that some of those judgments 
were void. The legislature passed another bill, under 
which proceedings were had which, in one case, were 
held to be wholly valid. Spring v. City of Olney, 78 Ill., 
101. Then, in a case some time later, the Supreme Court 
of Illinois reconsidered the city tax law which it had 
sanctioned in the City of Olney case and found it to be 
defective and incapable of giving a court jurisdiction, be- 
cause of a casus omissus,—an omission to specify how 
the officer applying for judgment was to get the infor- 
mation he was required officially to give to the court as 
the basis of his application. Therefore the Supreme 
court held the act inoperative in Ofis v. The People, 74 
III., 384. Then the legislature amended the city tax act 
in the particulars found defective. A case under the 
amended statute (of 1 74) reached the Supreme Court in 
due course, and a year and a half after the final amend- 
ment the whole city tax act was found unconstitutional 
and void. A petition for rehearing was presented and 
the whole subject again carefully considered, but about 
the first of 1877 the opinion was finally adopted finding 
the statute null. (Zhe People v. Cooper, 83 Ill., 585.) 
Upon each of these applications judgment was rendered 
against all property for which a contest was not made, 
and such property was sold for the taxes ultimately found 
to be void. During the same years there were hundreds 
of judgments for special assessments in each year, and it 
was not until the case of Gage v. Parker, 103 Ill., pp. 
536-540, that the authorities and the court deemed it best 
to have all applications for judgment and order of sale 
made at the same term of court. That case shows that 
the Supreme Court considered three different sales of the 
same land, made in the same year and within six weeks 
of each other, to be valid. Under that case there might 
have been twenty judgments, and they might have been 
at different terms of court. Aarnes v. The People, 73 
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III., 274; Audrews v. The People, 75 Ill., 605, and Law v. 
The People, 80 Ill., 268, add illustrations of the confusion 
of the years from 1871 to 1879. 

Not one in ten thousand of the sales of land for taxes 
in Chicago from 1871 to 1877 has been mentioned in the 
‘reports of the court. Many of the opinions of the Su- 
preme Court upon such cases were left unpublished; the 
title to the case being mentioned by the reporter upon a 
fly leaf or in a note at the foot of the page, through the 
volumes; but enough has been said and enough of refer- 
ences have been made, to show the court, that the aver- 
ment of the bill, confessed as it is by demurrer, is literally 
true, that the plaintiff does not know and cannot ascertain 
for what taxes or assessments the pretended sale of No- 
vember 9, 1872, or of October 13, 1876, or either of 
them were made. The subject is in the keeping of the 
defendant. He knows or ought to know whether there 
was a judgment or precept authorizing a sale on either 
of those days when he claims to have purchased. The 
plaintiff avers that there was no judgment nor precept. 
Defendant admits this averment in all its scope. Under 
such an averment, the defendant having the knowledge — 
being in a position where to conceal his knowledge is a 
fraud upon the plaintiff, if defendant desires to claim 
that there was a judgment, or a precept, he should have 
set them up, described them, and claimed under them. 
But he admitted that there was no judgment and no pre- 
cept. The defendant having two deeds. reciting that 
the plaintiff’s land had been sold to him and conveyed to 
him upon two distinct sales for taxes, one of November 
9, 1872, and the other October 13, 1876, and having put 
those two deeds upon the record, to warn all subsequent 
purchasers that the plaintiff’s title to this land had been 
sold for taxes on those days, that the time of redemption 
had expired, and that the plaintiff's title was gone, and 
vested in defendant—this defendant ought to know for 
what taxes or what pretended claim defendant pretended 
to purchase the land at those dates. The dictionary 
section (Sec. 294) of the Revenue Law above quoted 
says that the word tax shall mean any special assess- 
ment, or costs, interest, or penalties, imposed upon prop- 
erty. The defendant ought to know for what he bought 
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the plaintiff’s land. The plaintiff says, he does not know 
and cannot ascertain. The plaintiff in his bill avers as to 
the first sale (Transcript, p. 13): There were no taxes 
“unpaid upon such land for which sale could on that 
day have been made.” As to the second sale he says 
(Transcript, p. 13): „there were no lawful taxes due or 
“unpaid upon which said land could, or ought to have 
“been sold on that day.” These averments are ad- 
mitted by demurrer. The defendant refused deliberately 
after having had leave to answer. He deliberately re- 
solved (Transcript, pp. 20-21) as appears by the reccrd 
The defendant elects to stand by his demurrer, and that 
he will not make other answer tothe amended bill of com- 
e plaint of the said plaintiff, which is ordered by the court 
“to be entered of record, and the said bill taken for con- 
i fessed by the said defendant.” 


— p. 15.) As to the second deed, This 
i plaintiff alleges and charges the truth to be: 

That there was no advertisement of any public sale 
of real estate for the non-payment of taxes to take 
place on the 13th day of October, 1876, in said Cook 
County. 

There was no judgment or precept of any court of 
“record of said Cook County requiring said lands to be 
gold on that day. 

There were no lawful taxes due or unpaid upon 
which said land could or ought to have been sold on 
“that day.” 

Either of these averments, which are admitted to be 
true, show the tax deed wholly void, and show the sale 
to be wholly void. 


(Transcript, p. 16.) “This plaintiff further alleges 
‘and charges that notice to redeem said lots of this 
e plaintiff, from said pretended sale was not given, as re- 
‘quired by the constitution and statutes of Illinois. 

And that no such notice or evidence thereof was 
“filed with or recorded by the County Clerk of Cook 
County.“ 

We will refer hereafter to authorities, showing that 
this pleading was good and sufficient, and that the de- 
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fendant in the most solemn manner elected to admit, and 
allow the court to go to judgment on his admission, that 
there was no advertisement of any sale to take place on 
the day named in the deed, that there was no judgment 
or precept requiring the land to be then sold, that there 


were no lawful taxes due or unpaid upon which the land 


could have been sold upon that day, that notice to redeem 
was not given as required by the constitution and 
statutes, and that no such notice or evidence thereof was 
filed with or recorded by the county clerk. If advertise- 
ment, judgment, precept, taxes, notice, or evidence of 
service of any notice existed, they were within the knowl- 
edge of the defendant and he could have stated them. 
Instead of that, he deliberate'y elected to admit that none 
existed. 


—— p- 16.) The bill further alleges that if 
defendant would give a statement and schedule of the 
taxes, interest, costs and other amounts for which the 
pretended sale mentioned and referred to in the above 
described pretended tax deeds were made, if any such 
sales were in fact made, it will appear or can be shown, 
that such amounts comprise divers illegal sums, and that 


- each of said pretended sales was made, if made at all, 


for sums in whole or in part illegal, or that had been paid 
and that were not liens or claims on the land; but this 
plaintiff does not know and cannot ascertain with cer- 
tainty for what taxes, assessments, interest, costs, and 
amounts said defendant pretends to have purchased said 
land, or pretends to have entered into the pretended sale 
mentioned and on which said pretended deeds depend, 
unless said defendant shall discover the same; but the 
plaintiff charges that said amounts or some of them or 
some part of them respectively are and were illegal and 
no lien on said land, and did not and could not authorize 
sale thereof. 

All this is admitted. The defendant admits that these 
things would appear if he would make a schedule or 
statement of what he claims. He admits that if he would 
give a statement of his claims it would appear or could 
be shown that those claims are illegal. And he admits 
that the plaintiff does not know and cannot ascertain with 
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certainty for what taxes, etc., he pretends to have pur- 
chased the land, or pretends to have entered into the pre- 
tended sale, and on which the pretended deeds depend, 
unless he will discover the same. But he says he will 
not discover them; will not tell the court what they are; 
will not place the court in possession of the particulars of 
his claim. 


(Transcript, p. 16.) The bill further alleges: “That 
said land could not lawfully be assessed by the descrip- 
tion shown in said pretended tax deeds. but could only be 
assessed by the description given in the original bill in 
this case. ‘That the original six lots, namely, lots 1 to 6 
in block 3, Sutton’s Addition fronted east on Paulina street; 
and the same were by plat duly acknowledged October 
4. 187 I, and recorded October 6, 1871, subdivided as fol- 
lows”: The bill then shows the new subdivision into 8 
lots with a private alley and proceeds, and said lots in 
“ said new subdivision were conveyed to divers persons to 
i whom they were assessed severally, Srom saul year 1871, 
“ until said yeur 1876.” 

All this is admitted by the defendant. And we may 
call the attention of this court to this, in connection with 
our statement of the multiplicity of taxes, assessments 
and sales from 1871 to 1877. Here it is admitted as a 
fact, that these lands were assessed every year from 1871 
to 1876, as 8 lots as shown on the plat in the transcript, 
page 17, to divers persons, each lot being assessed sever- 
ally from the — 1871 to 1876. It is clear that when 
the plaintiff be looked to find what taxes Gage pre- 
tended to have deeds for, he could not find them based 
upon any of the regular assessments, for Gage had no 
sale of any lot assessed according to the re-subdivision in 
the name of the respective owners, or of any of those 
owners of the several lots in the re-subdivision. The bill 
alleges that the six original lots in Sutton’s Addition 
fronted east on Paulina street. Looking at the plat on 
page 17 of the transcript, we see that each of the six per- 
sons, who owned these several lots in the new subdivision 
— upon Harrison street, must have owned parts of 
each of 4 of the original lots which fronted on Paulina 
street. 
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(No owner would look for a tax by the old subdivision, 
and taxation by that would be void. Gage v. Rumsey, 
73 Ill., 473.) 

Ascertaining the values which are to apportion the 

Ge taxes among the several owners is judicial. (ich v. 
Chicago, 59 Ill., 286.) The Constitution provides for the 
appointment of the person or persons to whom the power 
is to be committed, and commits the power. The first 
section of the Constitution is that no person or persons, 
being of the Legislative or Executive departments of the 
government, shall exercise any power properly belonging 
to the J udicial department. In 1866 or 1867 John M. 
Wilson, Chief Justice of the Superior Court of Chicago, 
delivered a careful opinion, finding that no one but the 
assessors regularly appointed could ascertain the appor- 
tionment of taxes, and that no tax could be collected by 
force from any individual unless his property was assessed 
separately from that of all ctier persons. The principle 
was recognized in ody v. Chicago, 48 Ill., 130, by the 
a Supreme Court, and was distinctly established in Howe v. 
— The People, 86 Ill., 288. ; 

It is apparent, that if, as is admitted by the defendant, 
these lots in the re-subdivision were owned by diverse per- 
sons, and from 1871 to 1876 were severally assessed in 
the names of their respective owners, there was some- 
thing very irregular in this deed in 1876 of the lots in 
the original subdivision, some of which had been regu- 
larly assessed as parts of six several and distinct lots, 
belonging to six several and distinct persons, from 
1871 to the time of that sale. The court takes judicial 
cognizance of historical events. The Chicago fire took 
place October 8th and goth, 1871. The re-subdivision 
was completed October 6, 1871, and from that time all 
of the assessments and taxes were severally upon the 
several lots in the new subdivision, which were assessed 

. to or in the name of their several owners, as appears upon 
> page 17 of the transcript. 

We have seen by Sec. 188 of the Revenue law, that the 

° tax judgment must contain the valuation upon which the 
tax is extended, the amount of each kind of tax or special 
assessment, the year or years tor which the tax is due. 
Nothing of the kind is contained in these tax deeds. The 
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records, ofall years when the land may have been assessed 
as the original six lots in Sutton’s Addition before they 
were subdivided into 8 lots in 1871, were destroyed in 
the conflagration. . 


The defendant demurred to the amended bill (Trans- 
cript pp. 18--19), stating several grounds of special de- 
murrer, and concluding with the general demurrer for 
want of equity. : 

The grounds of demurrer so stated, are not necessary 
to the statement of the case. We therefore pass them at 
this point to take them up in our brief in answer to the 
brief for the appellant upon matters of law. 

We will, however, here refer the court to the order of 
the Circuit Court disposing of the questions raised by 
that demurrer which was entered March 22, 1886 (Trans- 
cript, p. 20): After hearing the arguments of counsel, the 
court overrules said demurrer; and, on motion, leave is 
“ given said defendant to plead or answer within 20 days; 
“and to set up in said plea or answer the same defense con- 
% fatned in the said demurrer.” 

March 26, 1886, 16 days before the time so granted, the 
defendant, on his own motion, to answer or plead to the 
bill setting up the same matters he had alleged in his de- 
murrer, he went before the court and waived the privi- 
leges which had been granted to him, the entry being: 
„Now again come the parties to this cause, by their 
respective solicitors, and the defendant elects to stand by 
“© his demurrer and that he will not make any other an- 
“ swer tothe amended bill, of complaint of the said plaintiff 
“‘ which is ordered by the court to be entered of record, and 
“the said bill taken for confessed by the said defendant, 
“ and thereupon this cause coming on to be heard upon 
‘the original bill and the demurrer and plea of the de- 
“fendant thereto pleaded, and the said amended bill 
taken for confessed as aforesaid, upon the overruling ot 
the demurrer of the defendant thereto and his election 
„d stand by said demurrer and to make no other or fur- 
‘sther answer to said amended bill; and the court having 
heard the arguments of counsel for the respective par- 
“ties, and duly considered the matter, doth find the 
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“equities to be with the plaintiff, and that he ought to 
have relief, and that his title ought to be quieted and 
“the cloud removed therefrom, as prayed in said bill and 
“said amended bill.” 

And thereupon the decree proceeds to grant the re- 
lief. 


MATTERS OF LAW ON FOREGOING CASE. 


The learned counsel for the appellant, in his brief, first 
assails the averments of the bill, saying that nowhere in 
the bill is there any allegation which can imply that the 
complainant does not possess an adequate remedy at the 
common law. This is in fact one of the special demurrers 
pointed out in the Court below. The learned counsel 
upon the same page (6) suggests that the bill does not 
contain the old jurisdiction clause, that plaintiff has no 
adequate remedy by the strict rules of the common law; 
and under the same point the learned counsel suggests 
that in all such bills it must appear that the plaintiff is 
either in possession of the property, or that the property 
is vacant and unoccupied. The first case cited by the coun- 
sel to support his views is the case of Hlamiliou v. Quimby, 
46 III., 90, p. 98, which was overruled in the Gage 
cases above cited from the 56th Ill. and in Reed v. Tyler, 
56 III., 291. 

First, — the objection to the want of the jurisdiction 
clause, we read in DANIELLS Chancery Practice, 374 at 
the last part of Sec. 5, Chap. VI: The model of a bill, 
it will be observed, contains no charging part, and such 
e mode of statement can never be said to be absolutely 
necessary; but there are cases where it may still be use- 
ful, though the comparative simplicity of modern plead- 
ings will diminish most materially the occasions for its 
“use. Bills used formerly to contain a precise averment 
“of jurisdiction in the court. This is now obsolete, and 
“was never absolutely requisite.” The note to the 4th 
American edition, sustaining this last expression, refers 
to Story’s Equity Pleadings, Sec. 34, to 11th Conn. 369, 
and to the 21st Equity Rule of the Supreme Court of the 


United States, expressly sanctioning the omission of the 
jurisdiction clause. 
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But the main point, urged by the counsel, is, that there 
is no allegation which can imply that the plaintiff does 
not possess an adequate remedy at the common law. The 
avérment in the original bill (Transcript, p. 2), was that 
he, said plaintiff, is seized in fee simple of lots one, etc. 
By his demurrer (Transcript, p. 8), the defendant said 
that in and by his said bill of complaint it does not appear 
that the said complainant is in possession of the said lands 
and premises or that said lands and premises are vacant 
and unoccupied, or that they are not in possession of the 
defendant. 

(Transcript, p. 11). The Circuit Court overruled that 
demurrer. 7 

The amended bill (Transcript, p. 11), says: That 
he, said plaintiff, is seized in fee simple of lots one, etc.” 

To this the special demurrer is (Transcript, pp. 18-19): 

That it does not appear in and by sad amended bill 
of complaint who is in possession of the property there- 
*in described, neither does it appear that this defendant is 
not in possession thereof, neither does it appear that said 
“ complainant hath not an adequate remedy at the common 
“ law.” 

This demurrer the Circuit Court overruled, and with 
good reason, for we read 1 DANIELLS Ch. Pr., 362, Chap. 
VI, Sec. 5: Although the rules of pleading in courts 
‘of equity, especially in the case of bills, are not so strict 
as those adopted in courts of law, yet, in framing plead- 
“ings in equity, the draftsman should adhere as closely as 
ehe can to the general rules laid down in the books which 
treat of common law pleadings, whenever such rules 
‘are applicable to the case which he is called upon to 
present to the Court: For there can be no doubt, that 
“the stated forms of description and allegation which are 
“ adopted in pleadings at law have all been duly debated 
“under every possible consideration, and settled upon 
‘solemn deliberation, and that, having been established 
‘by long usage, experience has shown them to be pref- 
“erable to all others, for conveying distinct and clear 
e notions of the subject to be submitted to the Court; and 
“if this be so at law, there appears to be no reason why 
“they should not be considered as equally applicable to 
e pleadings in courts of equity, in cases where the object 
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‘of the pleader is to convey the same meaning as that 
e affixed to the same terms in the ordinary courts. Thus 
“as at law, if a man intends to allege a (tle in himself to 
“the inheritance or frechold of linds or tenements in pus- 
e session, he ought regularly to say that he ts sctzed; or if 
he allege possession of a term of years or other chattel 
real, that he is possessed.” (Authorities in note sup- 
— this text are Stephen on Plead ng, 233, 242; 
hitworth Eq. Prec. 162, n. e¢ seg.) 


These are strong precedents. Modern pleading has 
not attempted to introduce great prolixity at the expense 
of the sense, and where, for 500 years, the averment, like 
this in the bill, that the plaintiff is seized in fee simple of 
the land, has in all courts of law and equity been a per- 
fect allegation of title in himself to the freehold in posses- 
sion, the averment is of the most approved character to 
show the most complete estate in the land in possession. 
If the defendant, claiming title to the land under his deed, 
was in possession, the plaintiff would be dis-seized. The 
defendant admits by his demurrer that the plaintiff is 
seized, with all that that implies. A person seized of land 
could not at common law bring an action of dis-seizin, for 
he is not dis-seized. He could not bring an action of 
ejectment because at common law if seized he is in pos- 
session and he cannot aver that the defendant has entered 
upon his possession and put him out of possession of . the 
land, that is dis-seized him. There was no action that he 
could bring at the common law for his title and possession 
until he had been dis-seized and his right to the land had 
been changed from that seizin which was the essential of 
actual delivery and holding of possession of the land, into 
a mere right of action. If his remedy was at common 
law, it was because he had a mere right of action and not 
the seizin. At commen law and even now there are 
cases known as cases of dis-seizin at election where the 
person in possession may elect to consider himself dis- 
seized for the purpose of bringing an action. But so long 
as he is seized and maintains that he is seized, he has no 
action against the claimant under an adverse title who is 
not seized. Two adverse claimants cannot be seized of 
the same land at the same time, the one is seized and the 
other is not seized. In delivery of seizin it was necessary 
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to see that all other persons were out of the land and 
seizin or possession delivered, remained, and the possessor 
could not deny that he was seized or possessed until some 
one had put him out of the land and held possession 
against him. It is wholly immaterial who is in actual 
possession of the land, provided the plaintiff is seized in 
fee simple of that land; for the possession of the actual 
occupant is the possession of him who is thus seized. 
And if the defendant who is not seized and who cannot 
be seized so long as the plaintiff is seized in fee simple of 
the land (which this demurrer admits) has got some kind 
uf a deed which he will not assert to dis-seize the plaintiff 
either by entry under that deed or by action to dis-seize 
the plaintiff, the plaintiff has no adequate remedy at the 
common law. Indeed he has no remedy at all at common 
law except an action for slander of title or trespass on the 
case for recording the cloud. And it is very doubtful 
whether such actions have ever been resorted to in such 
a case. 

In Runnington on Ejectment, we read (page 47): 
For every complete title to lands, there are two things 
necessary, the Possession or sctzin, and the right or prop- 
erty therein; or as it is expressed by Fleta, Juris ei 
seizinae conjunctio.” In the following pages to 59, the 
author treats of the remedies for trial of title to land, and 
of seizin and dis-seizin. It is apparent that in many cases 
the assize would no more try the title to the land than the 
modern action of forcible entry and detainer; and that a 
person seized had no way at common law to relieve his 
title from the cloud of an adverse claim of title, but 10 
confess himself dis-serzed. Suppose the land vacant, or 
that the adverse claimant enters as a trespasser on the 
owner’s possession, the owner may have lost his deeds or 
have some infirmity in his title; his strong point is that he 
is seized; and so long as he is seized, the adverse claimant 
can not put him to prove his title, but must prove his 
own. So long as he is seized, he has no remedy at com- 
mon law against the -holder of the disturbing claim or 
cloud, which diminishes the value of his seizin. The 
common law held, that if he elected to remain seized, he 
did not require a remedy to quiet his title or to remove 
a cloud; equity gives the remedy, because therein the 
common law is inadequate to afford relief. 
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We might note that in Ward v. Dewey, 16 N. X., p. 
521, the averment like this in the bill was taken as of 
course to be the perfect averment of possession, as at 
common law. So also in Emery v. Cochran, 82 Iil., 63. 

While there have been great changes in the relative 
meaning of the word seizin, during the decline of feudal 
tenures, and the changes in forms of action, which are so 
carefully reviewed in Runnington’s treatise (47-57) and 
by Ld. Mansfield in Taylor v. Horde, there cited, the 
word remains in the language as meaning that posses- 
sion under color of right, which, whether actual or con- 
structive, precludes the idea that any other person is in 
possession of any part of the lands or tenemen's under 
color of any adverse right. It is because of this that 
Daniells is so distinct and positive as to the propriety of 
using the words seized iu fre, in a bill, to denote complete 
title to land in possession. 


The second ground objected by the counsel for appel- 
lant is that appellant has not offered to pay appellee any 
money, and the counsel cites three cases upon that point, 
on page 8 of his brief. 

In the first and third of those cases it was averred in the 
bill that the defendants had actually paid large amounts of 
lawful taxes on the land and extinguished them. In the 
other case the facts were admitted. All three were 
cases which were fully tried upon full pleadings, repli- 
cations and evidence. 

The case at bar is different. We have seen that the aver- 
ments were, that there were no valid taxes on which the 
land could have been sold on the days stated. That be- 
ing so, and Gage admits it, there is no reason why the 
plaintiff should offer to pay. If Gage had answered fully 
and set out what taxes he claimed to have paid, if any, 
then the plaintiff might have been required to amend his 
bill and offer to pay any taxes which appeared legal upon 
their face; but prior to 1871 any taxes for which the land 
was offered for sale were carried forward from year to 
year, if there were no bidders, and at the end of five years 
the land was offered to the highest bidder, and sold for 
what it would bring, and the residue of the back taxes 
were forgiven. It was then and is still the law, that taxes 
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omiited from year to year from the tax list cease fo be 
lieus on the land against purchasers. Law v. The People, 
116 IIl., 244. Revised S:atutes of Ills., Ch. 120, § 277: 


“If the tax or assessment un property liable to taxation is prevented 
from being collected for any year or years, by reason of any erroneous 
proceeding or other cause, the amount of any such tax or assessment, 
which such property should have paid, may be added to the tax on such 
property for any subsequent year, in separate columns, designating the 
year or years. ° 

§ 278. No such charge for tax and interest of previous years, as pro- 
vided for in the preceding section, sha'l be made against any property 
prior to the date of ownership, of the person owning such property, at 
the time the liability for such omitted tax was first ascertained.’ 


The bill showing that there were no taxes due or un- 
paid on the land at the dates named for which the land 
could have been sold, and nothing showing anywhere that 
Gage had paid one penny to relieve any burdens upon 
the land, there was no reason why the plaintiff should 
offer to pay him anything. 

But the demurrer of the defendant below, shown on 

the transcript at p. 19, is bad because it is what is known 
as a speaking demurrer, viz: 
„ And for further cause of demurrer this defendant 
‘saith, that said complainant in and by his said amended 
bill of complaint while seeking the aid of this court of 
equity to relieve him of tax titles acquired and owned by 
«the defendant, for the purchase of which the defendant 
i has paid out divers sums of money, as appears by the 
“said amended bill of complaint, doth not offer to do 
“equity towards the defendant in this behalf, and doth not 
offer to repay the taxes so shown by said amended bill 
of complaint to have been paid by said defendant.” 

Daniells says, p. 587, Chap. XIV, Sec. 3: Care must 
be taken in framing a demurrer that it is made to rely 
‘only upon the facts stated in the bill; otherwise it will 
“be what is termed a speaking demurrer and will be 
4 overruled.” 

The bill does not state that defendant had paid a dol- 
lar. That he paid anything can only be discovered from 
the averments of the demurrer, and he refuses to state 
that he paid anything, or what he has paid, or what he 
paid it for. 3 


The next objection made by the defendant is as to the 
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discovery: that the matters concerning these tax deeds are 
public record. 

We have seen above in the siatement, that while the 
deeds are recorded, they do not point out any record; and 
the appellant admits both by his demurrer, and his brief, 
that there was no notice, judgment or precept requiring 
sale to be made on the day of the pretended sale. He 
also admits that there was no tax due on which sale could 
have been made on that day; and he refuses to discover 
what taxes he claims that the sale was made for. The 
bill shows (Trans., p. 17), that from 1871 to 1876 the 
land was assessed each year in eight lots to the several 
owners by an entirely different subdivision from that 
given in the tax deeds. Upon this head, the averment in 
the demurrer states that the matters are all matters of pub- 
lic record, and within the reach of the complainant. In 
this, also, the demurrer is a speaking demurrer. Exactly 
the contrary is averred in the bill and admitted by the 
demurrer. 


The next point of demurrer alleged is that there is no 
affidavit annexed to the bill. Looking at Daniell’s Chan- 
cery Practice, at page 392, Chap. VI., Sec. 6, we find it 
stated, that where the party seeks the discovery of deeds, 
in order that he may bring an action at law upon them, 
he must annex the affidavit. « But a bill for discovery 
merely, or which only prays the delivery of deeds or 
writings or equitable relief grounded thereon, does not 
require such an affidavit.” 

he other reference is modified upon the following 
page, 580, where the author says, that if the plaintiff is 
entitled to discovery of deeds or other documents, for 
the purpose of establishing his own case, his right to such 
discovery will not be affected by the circumstance that 
the same documents are evidence of the defendant’s case 
also. 
In Cooper’s Equity Pleading, Chap. III, Sec. 13, we 
read: 

To a mere bill of discovery, as has been before no- 
“ticed, an affidavit is not necessary. If, however, a bill 
of discovery seeks to draw the jurisdiction from another 
court into equity, an affidavit must be annexed.” 


— 
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‘If a bill merely prays the delivery of deeds or writ- 
“ings or equitable relief grounded thereon, such affidavit 
‘sis not required.” 

The same author, Chap. III, Sec. 9, says: A plaintiff 
jg entitled only to a discovery of what is necessary to 
his own title, and not to pry into that of the defendant.” 
But qualifying this, in the same section the author says, 
on a number of authorities, that an heir has a right to a 
discovery, by what means and under what deed he is 
disinherited.” 

In this case, Gage claims to have got away plaintiff ’s 
title. He has not entered on the land and disseized plaint- 
iff; he will not bring an action at law against plaintiff; 
plaintiff cannot find what taxes he claims; plaintiff avers 
that there were no taxes unpaid, for which the land could 
have been sold; and he comes into court with his bill 
guia timet to have his title quieted and the secret claims 
of Gage, if he has any, produced and set at rest. The 
case would be an entirely different one if Gage had dis- 
seized him and was in possession, and he came into equity 
to demand of Gage to disclose his defense. Then an oat 
would be required. 


The next ground of demurrer is, that plaintiff, in his 
bill, has alleged Gage’s deeds, which are — facie 
evidence contrary to the allegations of the bill, and defeat 
the facts stated in the bill. 


The opposite of this proposition is true. The facts 
stated in the bill · and admitted by the demurrer, disprove 
the prima facie case which the deeds alone would make. 
This averment of the demurrer, and of appellant's brief, 
shows that the bill is properly grounded. The deeds up- 
on their face, or at least the second, is evidence of facts 
fully sustaining its validity. By the law, evidence of con- 
trary facts must be given to overcome it. The bill alleges 
those contrary facts; the demurrer admits those contrary 
facts. The deed is therefore void; though it and the rec- 
ord of it appear on their face to show a valid tax title as 
far as any deed in itself can show such title. 

The brief of the counsel for appellant proceeds from 
claiming that the assailed deed makes an impregnable 
case because it is Zrima_facie evidence of facts which the 
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appellant by his demurrer admitted to have no existence, 
to claim that the bill alleged that there was a judgment 
and that the bill makes no attack upon the judgment. But 
the bill makes no such admission. It says that it is in- 
cumbent on a person claiming through a tax deed to prove 
a judgment. This was after it had averred that there was 
no judgment. The bill further says that a judgment for 
taxes is not conclusive evidence in Illinois, but may be dis- 
proved. These two references, to a judgment in the ab- 
stract, may be surplusage, but they do not withdraw the 
averment that there was no judgment or precept. The 
averment is, that if the defendant would give a statement 
and schedule of the taxes, interest and costs and other 
amounts for which the pretended sales mentioned and re- 
ferred to in the pretended tax deeds were made, if any 
such were in fact made, it will appear etc., that those sales 
were for void claims or for taxes that had been paid, and this 
the defendant admits, as well as that there was no notice, 
no judgment nor precept requiring sale on the day named. 
And here it may be noticed that the appellant quibbles. 
He says that the notice, judgment and precept fixed the 
first day, and that the sale may be continued from day to 
day, if one day is insufficient to complete it. So that by 
the law the notice, judgment and precept require the sale 
to be made on the day it is made, if the sale is made un- 
der such notice, judgment and precept. 


Counsel says that the averment that no notice was 
served as required by the constitution and laws is argu- 
mentative. He cannot say, that the averment that no such 
notice was recorded or given to the clerk is argumentative. 
But neither were so. Daniells speaks, page 363, of the 
looseness with which pleadings in Courts of Equity ma 
consistently with the principles of those courts be — 
Again, at page 368, he says the same precision of state- 
ment is not required in bills in equity as in pleadings at 
law, and that what is necessary is that such a convenient 
degree of certainty should be adopted as may serve to 
give the defendant full information of the case which he 
is called upon io answer. | . 

In Wescott v. Weeks, 72 Ill., 524 (opinion by Mr. 
Justice Breese), it was decided that “although a case is 
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so defectively made by the bill in chancery that the court 
cannot fully.comprehend it, and pronounce upon it with 
confidence, still if the court can see, from what is s'ated, 
that there is equity in the bill, # is. error lo sustain a 
demurrer to the whole bill, for want of equity.” 

This is a leading case in Illinois, and it is founded on 
the most approved authorities. 

Daniell says (Ch. Pr., p. 542): “The court some- 
times declines to decide a doubtful question of title on 
% d demurrer. In which case, the demurrer will be over- 
% ruled, without prejudice to any question. A demurrer 
e may also be overruled, with liberty to the defendant to 
“insist upon the claim presented by answer, if the alle- 
e gations of the bill are such that the case ought not to 
be decided without an answer being put in.” 

So the court did in this case, but the defendant delib- 
erately elected not to answer. Daniell says (Ch. Pr., p. 
543): A demurrer will lie wherever it is clear that, 
e taking the charges of the bill to be true, the bill would 
be dismissed after hearing, but it must be founded on 
“this: That it is an absolute, certain and clear proposi- 
tion that it would be so.” 


In the note it says with authorities, that “the demurrer | 


must be founded on some strong point of law which goes 
to the absolute denial of the relief sought.” 


Lord Redesdale says (Mitford’s Pl., 170): Whether a 
bill may be demurred to is sometimes a subject of serious 
and anxious consideration; and the preparation of a 
demurrer may require great attention, as if it extends in 
any point too far it must be overruled. * * * 

“It often happens that a defendant cannot answer any 
material part of the bill, without overruling his demurrer; 
it being held that if a defendant answers to any part of a 
bill to which he has demurred, he waives the benefit of 
the demurrer; or if he pleads to any part of a bill before 
demurred to, the plea will overrule the demurrer.” 

And Daniells says (p. 583, Chap. XIV, Sec. 2): “A 
. defendant cannot in general, after he has answered the 
‘original bill put in a general demurrer to the amended 
“bill: Because the answer to the original bill being still 
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on the record, will, in fact, overrule the demurrer. 
4 The defendant must in such case confine his demurrer 
“to the matter introduced by amendment.” (See also p. 


409). 

12 the final hearing (Transcript, pp. 20-21) the cause 
came on to be heard on the original bill demurrer 
and plea as well as the amended bill. The defendant’s 
demurrer was not confined to any part of the amended 
bill. He had answered the original bill which required 
answer under oath so far as to disclose his two tax 
deeds. His so-called plea was in fact an answer, res 
sive to the bill, put in under oath, admitting defendant’s 
claim of title and discovering the deeds under which he 
claimed. It is a fixed rule, that if a defendant submits to 
answer, he must answer fully. Under the authorities 
above, this answer remaining on the file, overruled the 
demurrer to that extent. And, as the demurrer went to 
the whole bill it could not stand. 


The case of the defendant below is too fine for mod- 
ern practice. He declined to answer after he had asked 
for and especially obtained leave io answer in twenty 
days. He deliberately came into the court and stated that 
he had elected not to answer and submit the case to the 
jadgment of the court upon the evidence. In such case 
it is evident that the defendant must have some strong 
and controlling point of law on which to ground his 
claim that relief shall not be granted upon the bill. Even 
at law, an imperfect statement of a right in the declara- 
tion, is cured by verdict. And in chancery an imperfect 
statement in the bill will not prevent the admission of 
evidence under it, and a decree based upon it, if the evi- 
dence warrant. The utmost that this appellant claims, 
is that the facts are imperfectly stated in the bill. See 
his recapitulation at page 13 of his brief. The first two 
divisions are based upon the idea, that when plaintiff 
alleged that he was seized in fee simple of the land, 
which according to Daniells and Stephen and Whitworth 
is an averment that he is possessed—which according to 
all the authorities is a pleading of the fact according to 
ils legal effect—the appellant avers that this is an imper- 
fect statement, and that in addition to seizin he should 
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have averred a synonym, possession. Next the counsel 
suggests, that the plaintiff has not offered to do equity; 
but to sustain that claim, he had to resort to a speaking 
demurrer, and even in his brief to claim that taxes were 
extinguished by the purchase, and that they had inured to 
the benefit of appellee. This is only a claim that the 
averment of the bill was an imperfect statement where it 
said (Transcript, p. 13): There were no taxes unpaid 
upon said land for which sale could on that day have 
been made.” And page 15: There were no lawful 
taxes due or unpaid upon which said land could be or 
ought to have been sold on that day.“ Those averments 
were complete and sufficient. (Henry Co. v. Winnebago 
Drain Co., 52 Ill., 302.) Those averments being true 
and admitted by the defendant, he is compelled to look to 
his “speaking demurrer ” to find any suggestion that the 
sale discharged any taxes or in any manner inured to the 
plaintiff’s benefit. . 

A case so deliberately withdrawn from the investiga- 
tion of the court below in the ordinary way, a case in 
which the court below thought the averments to be wholly 
sufficient, and on the motion of the defendant granted to 
him twenty days’ time in which to answer or plead, and 
therein set up the same matter stated in his demurrer, so 
as to preserve all his right, is not to be overruled and re- 
versed by an appellate court upon a quibble on the mean- 
ing of words or upon a form of an averment. 

The case as stated shows both deeds void for 
want of judgment; void for want of precept; void be- 
cause there were no taxes unpaid on which either sale 
could have been made; void for want of notice to redeem 
as required by the Constitution and the laws; void be- 
cause no such notice or evidence of service thereof was 
filed with or recorded by the Clerk of Cook County. The 
defendant admitted that the plaintiff did not know, and 
could not ascertain, for what taxes the pretended sales, if 
any, were made. The bill alleged that there were no 
taxes unpaid on which the sales could have been made. 
The defendant could have set up by answer, and stated 
any taxes that he claimed to have been then unpaid on 
which the sale could have been made. But, deliberately, 
after having obtained twenty days’ time in which to set 
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up such claims by anewer, he, after four days’ delibera- 
tion, elected that he would not set up that there were any 
unpaid taxes; but that he would deliberately admit that 
there were no taxes unpaid on which such sales could 

9 have been made or either of them. If that ultimate fact 

had been proved by conclusive evidence on the trial, it 
could not have been made more clearly to appear than it 
| now appears. And as it is clearly made to appear that 

e £ the defendant below, the appellant here, has obtained 

from a person who could issue tax deeds two papers, one 

under seal and one of which the record shows no seal, 

| each reciting sale for taxes, and being prima fucie evi- 
dence that at the time of such sales, respectively, there 
were taxes due and unpaid, and has put them upon the 
recordas prima fucie evidence of such fact, when he, the 
appellant, defendant below, deliberately admits that there 
were no taxes upon which either sale could have 
been made, a court of equity could not do otherwise than 
remove the cloud from the fee simple title and seizin of 

: the plaintiff in the bill. So far from there being some 

— strong point of law to prevent relief below or require this 
court to reverse the decree and send the case back to 
that court, there is no point of law, strong or weak, that 
goes to such extent. 

That the averments of the bill were sufficient, consid- 
ering the position of the parties, and that the facts show- 
ing the plaintiff’s equitable right to relief against a per- 
son who had obtained tax deeds, prima facie good, and 
recorded them to cloud plaintiff’s title, when there were 
no taxes for which the land could be sold, no advertise- 
ment, no judgment, no precept, when no notice to re- 
deem had been given, and no such notice or evidence 

| thereof filed with or recorded by the county clerk were 
| sufficiently stated, is shown by 
Morgan v. Smith, 11 IIl., pp. 200, 201. 


* 
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Henry Co. v. Winnebago Drain Co., 52 
III., 302. 
| Cooper Eq. Pl., 6; Story Eq. Pl., § 255. 
e > All which is respectfully submitted. s 
EDWARD Rosy, 


Counsel. 
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co RG OF DELAWARE 00., ID. vs. DIEBOLD 8. 4 1. 00. br 41. 1 


a Memorandum ſor the clerk of the U. S. Supreme Court in 
the case of The Diebold Safe & Lock Company ve. The 
Board of Commissioners of Delaware County, Indiana. 


On pages 28 and 29 of the record the clerk has copied the motion 
to remand: the cause to the State court; also on 31 to 33 the 
motion is again copied, and again on pages 36, 37, and 38 the same 
motion is copied into a special bill of exceptions. In the first two 
instances where the motion is copied please omit in printing. 

On pages 52, 53, 54, 55, and 56 of the record appears the motion 
for a new trial. The same motion appears in the bill of exceptions 
at pages 115, 116, 117, 118, and 119. Please omit in printing the 
first entry. 

On pages 57 and 58 appears the motion in arrest of judgment, and 
the same motion appears on pages 120 and 121. Please omit in 
printing the first entry. 


U. S. Supreme Ot. 


BoARD OF CoMMISSIONERS OF DELAWARE CouNTY 
v. No. 927. 
Tye Dix norp Sar AND Lock CoMPANY. 


We agree that the above may be done as stated. 
W. H. CALKINS, 


: | A. C. HARRIS, 5 
N RITTER & RITTER, 
Att’ys for Diebold Safe & Lock Co. 

b [Endorsed :] Sup. Court U.S. 1886, Oct’r term. No. 927. 


The Board of Commissioners of Delaware Co., pl’ff in error, 
us. The Diebold Safe & Lock Co. et al. Stipulation to omit portion 
of record in a Office Supreme Court U.S. Filed Jul. 3, 
1886. James H. McKenney, clerk. 


1 Pleas of the circuit court of the United States for the district 

of Indiana, — and holden at the United States court- 

house in the city of Indianapolis, in said district, on tlie first 

Tuesday of November, in the year of our Lord one thousand eight 

hundred and eighty-five, before the Honorable William A. Woods, 

judge of the district court of the United States for the district of 
ndiana and ex offitio judge of said circuit court. 


Tue DiIxnOLD SAR AND Lock ComPANY 
‘ v8. 
THe BoarD or COMMISSIONERS OF DeLAWARE County, INDIANA. 


Be it remembered that heretofore, to wit, at the November term 
of said court, on the 21st day of April, 1885, before the Honorable 
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2 BOARD OF COMMISSIONERS OF DELAWARE co., INDIANA, vs. 


William A. Woods, judge as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Comes now the plaintiff, by Messrs. Ritter and Ritter, its attor- 
neys, and files in this court, by leave, a — of all the papers 
filed and proceedings had in the above-entitled cause in the Dela- 
ware circuit court without prejudice to the right of defendant to re- 
mand said cause; and said transcript is in the words following, to 
wit: 


2 STaTE OF INDIANA, \ ee : 
Delaware County, : 


Pleas before the Honorable Orlando J. Lotz, sole judge of the Dela- 
ware circuit court, at a term thereof begun, held, and continued 
at the court-house, in the city of Muncie, in said county and State, 
on Monday, the 6th day of April, 1885, in the cause of The Die- 
bold Safe and Lock Co. vs. The Board of Commissioners of Dela- 
ware County, Indiana, No. 4608. 


Be it remembered that heretofore, to wit, on the 18th day of 
March, 1885, in vacation, the following complaint, transcript, and 
bond in the above-entitled cause on appeal from the Board of Com- 
missioners of Delaware county, Indiana, was filed in the office of 
the clerk of the Delaware circuit court in these words, to wit: 


(Complaint.) 
STATE OF INDIANA, ~~ 
Delaware County, 


THe Dresotp Sare anv Lock Co. 
vs. 
Tue Boarp or ComMISSIONERS OF DELAWARE County, INDIANA. 


3 The Diebold Safe & Lock Co., complaining of defendant, 


says— 
That on the 20th day of January, 1882, the said board of com- 
missioners entered into a written contract with one William A. 
Meyers and Edward F. Meyers, partuers as W. H. Meyers and Son, 
for the erection and construction by said Meyers and Son of a jail 
for said county of Delaware, in the city of Muncie, in said county, 
copy of which said contract is filed herewith and hereof made a 
part, marked Exhibit “A.” 
_ That as a part of said work to be done and materials furnished 
in the erection and construction of said building under said contract, 
and set out in the plans and specifications agreed upon and 
adopted by said board of commissioners, there was, inter alia, 
certain work and labor to be done and materials to be furnished 
known and described in said plans and specifications, etc., as iron 
and chrome-steel work; that on the 6th day of March, 1882, in 
consideration of the mutual agreement and covenants therein con- 
tained and other good and valuable considerations, the said Die- 


1 
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bold Safe and Lock Co. and said W. C. Meyers & Son entered into 
a written contract, copy of which is filed herewith and 

4 hereof made a part, marked Exhibit B,“ in which, for good 
and valuable considerations, said W. H. Meyers and Son as- 
signed to said Diebold Safe and Lock Co. so much of their said con- 
tract with the said board of commissioners of Delaware County as 
related to said iron and chrome-steel work, and it was that 
said Diebold Safe and Lock Co. should do and perform all said por- 
tion of said work and furnish the materials therefor and receive pay 
therefor from said Board of Commissioners in all things the same 
as if suid contract therefor had been awarded by said board direct 
to said Diebold Safe and Lock Co. instead of to said Meyers and 
Son, and that it should be substituted to all the rights of said Meyers 
and Son under their said contract with the said hoard of com mis- 
sioners, so far as it related to said iron and chrome-steel work, and 
that said Diebold Safe & Lock Co. should receive from said 
board of commissioners for said work and materials, out of and 
as part of the sum agreed to be paid said Myers & Son for the erec- 
tion of said building, the sum of seven thousand seven hundred dol- 
lars (7700.00 and that said board of commissioners should 

y so much of the said contract price of said jail to said Diebold 

e & Lock Co. iustead of to said Meyers & Son, and that the 

said Co., and not the said Meyers & Son, should be entitled to re- 
ceive the same from the said board of commissioners, and that said 
Meyers & Son assigned to said Diebold Safe & Lock Co. so much of 
the said ment of said board of commissioners as related to the 
payment for said iron and chrome-steel work in said jail, and as- 
signed, sold, and transferred to it so much of its said claim and de- 
mand against said board of commissioners and said county of 
Delaware on account of said contract and the erection and construc- 
tion of said jail to the extent of said seventy-seven hundred dol- 
lars; that said board of commissioners and said county of Dela- 
ware had notice of said contract and of said assignment at the time 
the same was made, and at and before the time said building 
was erected, and at and before the time that any payments 
were made to said Meyers and Son on account of said contract 
or on account of the erection and construction of said 

6 jail, and that said contract was entered into and said as- 
signment made with the full knowledge and consent of 

said board, and that, with the knowledge and consent of said 
board of commissioners, said Diebold Safe and Lock Co. proceeded, 
in pursuance of said contract, to do said work and furnish said ma- 
terials, and did do the said work and furnish all the said materials 
in all things as agreed by it, and in all things in accordance with 
the terms and conditions of the said contract between said Meyers 
and Son and said board of commissioners, and in all things accord- 
ing to the plans and specifications therefor as adopted and agreed 
upon by said board, and to the acceptance of the architect and 
superintendent of said building and of said board; that the said 
work done and materials furnished by said Diebold Safe and Lock 
Co. were of the reasonable value of said sum, seventy-seven hun- 
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dred dollars, and that said work was done and said materials fur- 
nished by it for and in and upon said jail building, and said ma- 
terials were all used in the erection and construction of the same, 
and that said work was done and said materials were furnished 

therefor by said Diebold Safe and Lock Co. under the said 
7 contract, agreement, and assignment and with the full knowl- 


edge and consent of said board of commissioners, and that 


said board had notice and knowledge that it was doing said work 
and furnishing said materials for said jail under the agreement that 
it should receive therefor from said board of commissioners the 
said sum of seventy-seven hundred dollars out of the fund provided 
for the construction of said jail, and was to receive payment of said 
work instead of said Meyers and Son. 

And says Diebold Safe & Lock Co. says that it has done and per- 
formed all the said work and labor and furnished all the said ma- 
terials in all things as agreed, and that said Meyers and Son have 
done the rest of the work upon said building, and that the same 
has been erected and completed in all things and has been ac- 
cepted by said board; that at and before said work was done and 
while it was doing said work and furnishing said materials and 
before any payments were made thereon said board of commis- 
sioners had notice of the said assignment of said portion of the said 
contract to it, and that it was doing the said work and furnishin 

the suid materials, and that it was to receive from said boa 
8 the compensation therefor, and was to receive out of the said 
contract price of said jail and in the place of said Meyers & 
Son the said sum of seven thousand seven hundred dollars. 

But it — that said board of commissioners has not paid it any 
part of said sum of seventy-seven hundred dollars, and has not paid 
it anything whatever upon or on account of said work, and has not 
paid or allowed it any sum whatever for said work done and mate- 
rials furnished by it in the construction of said jail as aforesaid, and 
has not paid or allowed any part of the sum due under its said con- 
tract for said iron and chrome-steel work, though payment has duly 
been demanded. 

That there is now due and owing to it on account of said work 
and labor done and said materials furnished the said sum of seven 
thousand seven hundred dollars ($7,700.00), which is due and 
wholly unpaid, though payment thereof has heretofore been de- 
manded, and it asks that said sum be allowed and paid to it, and it 
asks that said board make such allowances, orders, and entries 
and take such action in the premises as will be or may be necessary 
to secure the payment of said sum, with: interest thereon, to it the 

said Diebold Safe & Lock Co. : 
9 Par. 2nd. For a further and second cause of action against 

said defendant, said plaintiff, The Diebold Safe & Lock Co., 
says that on the 20th day of January, 1882, the said Board of Com- 
missioners of suid Delaware County, Indiana, entered into a written 
contract with William H. — * and Edward F. Meyers, partners 
under the name and style of W. H. Meyers & Son, for the construc- 
tion and erection of a jail for said county of Delaware in the city of 
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Muncie, in said county, by said Meyers and Son, copy of which 
= is filed herewith and hereof made a part, marked Exhibit 

That in said contract it was provided, inter alia, that said board 
of commissioners should pay to said Meyers and Son, in consideration 
of the erection and construction of said building in accordance with 
said contract, the sum of twenty thousand dollars. 

That in pursuance thereof said Meyers and Son did erect and cause 
to be erected said jail building in all things in conformity to said 
contract and in all things in accordance with the plans and specifi- 
cations adopted and agreed upon by said board of commissioners, 

and fully carried out and completed said contract on their 

10 part in accordance with the terms thereof, but that said board 

of commissioners have failed to carry out the same upon their 

part and to pay the said contract price as therein agreed ; that there 

yet remains due and unpaid thereon the sum of ten thousand dol- 
rs which is not due. 

That on the 25th day of November, 1884, the said William H. 
Meyers and Edward F. Meyers, for a good and valuable considera- 
tion, sold, assigned, and transferred to said Diebold Safe and Lock 
Co. all their claim and demand against said county of Delaware 
and said board of commissioners on account of the building of said 
jail and all balance due them from said county or said board of 
commissioners on account thereof, which said assignment was in 
writing and a copy of which is filed herewith and made part hereof, 
marked Exhibit C.“ 

That there is now due and owing to said Diebold Safe & Lock Co. 
from said county on account thereof the sum of ten thousand dol - 
lars, which is past due and wholly unpaid, though payment thereof 
has heretofore been demanded ; wherefore it prays judgment against 
it for the said sum of ten thousand dollars. 

J. W. RYAN Ax D RITTER & RITTER, 
. Ait ys for Diebold Safe & Lock Co. 


11 ExniImr B.“ 


Fort Wayne, Ix n., May 6th, 1882. 


We, the Diebold Safe and Lock Company, at Canton, O., hereby 
agree to construct and place in position in the new jail to be erected 
in the city of Muncie, Delaware Co., Ind., all of that portion of the 
work for same (locks included), and described under the head of 
iron and chrome-steel work in specifications and according to plans 
delineating them, as already adopted by the Board of County Com- 
missioners of said Co., the same as though the contract for such work 
had been awarded us direct; the contract price for said work to be 
seventy-seven hundred dollars ($7,700.00) for above work completed 
and accepted by the —— af the building and the Co. 
commissioflers, to be paid by the said Co. commissioners in monthly 
estimates, less amount retained according to law and contract be- 
tween the county commissioners and Wm. H. Meyers & Son, on 
completion of said work in full, as per amount named in this con- 
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tract and charged by them against Mess. W. H. Meyers & Son, 
12 and in full settlement with them for such iron and chrome- 

steel work under their contract with the Co. commissioner-, 
and any questions that may arise on the construction of the work 
or deviations from the plans and specifications that may arise or be 
deemed advisable to be arranged and settled wholly between our- 
selves and the Co. commissioners and the superintendent of the 
building, and we, the Diebold Safe and Lock Co., in considere tion 
of the acceptance of the foregoing proposition by the said W. H. 
Meyers and Son, agree to do said work and insure the same in per- 
fect working order according to the terms proposed and to the ac- 
ceptance of the said architect and Co. commissioners, and in such 
quantities and time as shall not materially interfere with the com- 
— of said building, and -to complete the whole work on or be- 


ore August Ist, 1882. 
DIEBOLD SAFE & LOCK CO., 
Per FRED. 


We, the said W. H. Myers & Son named in the foregoing proposi- 
tion, do hereby accept the same, and agree that the said Diebold Safe 
& Lock Co. shall do and perform the work and labor and furnish 
the iron and chrome-steel work for said jail in manner and form as 
proposed and agreed by them in the — proposition and agree- 
ment, and that they shall receive payment therefor as proposed. 

Dated Fort Wayne, Ind., Mar. 6th, 1882. 

W. H. MEYERS & SON. 


13 Exuisit C.“ 


For value received, we hereby sell, assign, transfer, and set over to 
the Diebold Safe & Lock Company all sum and balance due us from 
Delaware county, Indiana, on account of labor and materials fur- 
nished by us in the construction of the jail building at Muncie, in 
said county, hereby transferring and vesting in said Diebold Safe & 
Lock Company all rights, claims, and demands of whatsoever nature 
belonging to us on account of the building of said jail, and intend- 
ing to release to said company all our interest therein of every kind 
and description whatsoever. 

In witness whereof we have hereunto set our hands and seals this 


25th day of November, 1884. 
W. H. MEYERS & SON. 
WILLIAM H. MEYERS. 
EDWARD T. MEYERS. 


Exaisit “A.” 
Proposal and Contract. 


Articles of ——5 entered into this 20th day of January, A. D. 
eighteen hundred and eighty-two, by and between the Board of 

Commissioners of Delaware County, Indiana, as party of the first | 
part,and W. H. Meyers and E. T. Meyers, of the city of Fort Wayne, | 
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State of Indiana, as the parties of the second part, witnesseth : 
14 First. The said parties of the second part do hereby cove- 

nant, promise, and agree to and with the said parties of the 
first part that they shall and will, for the consideration hereinafter 
mentioned, on or before the fourth day of September, A. D. 1882, 
well and syfficiently erect, finish, and deliver in a true, perfect, and 
workmanlike manner the jail building for the party of the first part, 
to be known as Delaware county jail, in the city of Muncie, Indiana, 
agreeably to the plans, drawings, and specifications prepared for said 
work by Edgar J. Hodgson, architect, and to the satisfaction and 
under personal supervision of Edgar J. Hodgson, architect, and the 
commissioners, and will provide such good, proper, and suitable 
materials of all kinds whatsoever as shall be proper and sufficient 
for the finishing and completing of the structure, and all else men- 
tioned in the specifications and drawings signified by the said par- 
ties within the time aforesaid for the sum of twenty thousand dol- 
lars, $20,000.00. 

Second. The said party of the first part does hereby covenant and 
agree to and with the said parties of the second part that the said 
party of the first part will and shall, in consideration of the cove- 

nants and agreements being strictly kept, executed, and per- 
15 formed by the said parties of the second part as specified, 
well and truly pay or cause to be paid unto the parties of the 
second part twenty thousand ($20,000.00) dollars, lawful money of 
the United States of America, in the manner following: Payment 
on the certificate of the architect every thirty days. Twenty per 
cent. will be retained at each payment and paid on the completion 
and acceptance of the building by the commissioners and the archi- 
tect: Provided, That in each case of payment a certificate be obtained 
from the architect and signed by him to the effect that the work is 
done in accordance with the drawings and specifications, and that 
he considers the payment properly due, and provided the commis- 
sioners concur with the architect in said certificate, said certificate, 
however, in no way less-ing the total and final responsibility of the 
parties of the second part: And further provided, That the parties 
of the second part shall provide acceptable bond in the sum of ten 
thousand ($10,000.00) dollars to insure the carrying out of this agree- 
ment, said bondsmen to be residents freeholder- of the Stute; and 
it is * agreed by and between the said parties— 
16 Third. That the specifications and the drawings are in- 
tended to co-operate so that any work exhibited in the draw- 
ings and not mentioned in the specifications, or vice versa, are to be 
executed the same as if they were mentioned in both, to the true 
intent and meaning of the drawings and specifications without 
extra charge. | 

Fourth. Should the county commissioners at any time during 
the progress of the work require additions to or deductions from or 
alterations in the said contract they shall have the power to make 
such additions, deductions, or alterations, and the same shall in no 
way injuriously affect the contract, but the amount shall be added 
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to or deducted from the contract by a fair and full valuation, or in 
case of failure to agree by said parties by arbitration. 

Fifth. Should ‘any dispute arise respecting the true construction 
or meaning of the drawing or specification the same shall be de- 
cided by the commissioners and their architect, and their decision 
shall be full and conclusive. 

Sixth. No work shall be considered extra unless a separate esti- 
mate in writing for the same shall have been submitted by the con- 
tractor to the architect and the commissioners and their signatures 

obtained thereto before said extra work be done. 
17 Seventh. The county will not in any manner be answerable 
to oraccountable for any loss or damages that — happen in or 
to said works or any part or parts thereof, respectively, or for any 
of the materials or other things used and employed in finishing 
and completing the said works. 

Eighth. Should the contractor fail to finish the work on or be- 
fore the time agreed upon they shall pay to the party of the first 
part the sum of twenty-five dollars per diem for each and every day 
thereafter the said works shall remain unfinished as and for liqui- 
dated damages. 

In witness whereof the said parties have hereunto set their hands 
and affixed their seals the day and year above written. 

SAMUEL DAVIS, [SEAL 

WM. F. WATSON, |SsEAL. 

BENJ. F. SMITH, ISEAI. 

Board of Commissioners of Delaware County, Ind., 

Parties of the First Part. 

WM. H. MEYERS, [SEAL 

E. F. MEYERS, SEAL. 
Parties of the Second Part. 


( Transcript.) 


“STATE OF INDIANA, \ es 
Delaware County, a 


Be it remembered that on the 4th day of March, 1885, the 

18 same being the 3rd day of the regular March term, 1885, of 

the commissioners’ court, before the Honorable Wm. F. Wat- 

son, C. E. Jones, & James Barrett, commissioners of said county, the 

following proceedings were had and entered uf record in Commis- 
sioners’ Record No. 15, page 426, to wit: 


In the Matter of the Claim of DiE nOl D Sarg & Lock Co. for $7,700. 


Comes now the Diebold Safe and Lock Company, by John W. 
Ryan and —— Ritter, their att’ys, and submit their claim, heretofore 
filed with the auditor, for iron and steel furnished Wm. H. Meyers 
& Son, contractors, for the construction of the new jail built in Del- 
aware county, State of Indiana. Said claim is for seven thousand 
— dollars, $7,700.00, and is in these words and figures 
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Thereupon comes Wm. Brotherton, on behalf of the board, and 
the matters of said claim are now for hearing and trial submitted 
to the board, and the board, after hearing all the evidence and in- 
specting said cause of action and all things touching the same and 
being fully advised in the premises, now disallow said claim so made 

and filed in all things and order that said claim he not paid 
19 in Whole or in part; to which ruling the said parties at the 
time object and except. 


Be it remembered that afterward, to wit, on the 18th day of March, 
1885, the following proceedings were had in said cause and entered 
of record in the Commissioners’ Record No. 15, page 427, to wit: 


Filing Appeal Bond. 
STATE OF — 8 
Delaware 5 


’ 


D1EBOLD SAFE AND Lock Co. 


v8. 
BoaRD OF CoMMISSIONERS DEL. Co. 


Marcu 181, 1885. 


Comes now John W. Ryan, in behalf of the Diebold Safe & Lock 
Co., and prays an appeal to the circuit court of Delaware county, 
which appeal is granted upon the filing with the county auditor a 
good 1 sufficient bond in the sum of three hundred dollars to the 
acceptance and 2 of the said auditor; and now, at this time, 
to wit, on the 18th day of March, 1885, came said Diebold Saſe and 
— Company and within the time allowed by law and files the fol- 
lowing appeal bond in such case in these words (H. 1 which is by 
the auditor of said county duly accepted and approved. 


STaTE OF INDIANA, \ . 


Delaware County, 


20 I, William Dragoo, auditor in and for said county, do 
hereby certify the above and foregoing to be a true and cor- 
rect copy of the proceedings and order of the commissioners’ court 
in the above-entitled cause as the same appears of record on file in 
my office. 
itness my name and the seal of said commissioners’ court, at the 
city of Muncie, the 18th day of March, 1885. 
WILLIAM DRAGOO, 
Auditor Del. Co.” 


(Bond for Appeal.) 


„Know all men by these presents that we, the Diebold Safe and 
Lock Company and John W. Ryan, are held and firmly bound unto 
the Board of Commissioners of Delaware County in the penal sum 
of = hundred dollars, well and truly to be paid, on the following 
condition : 


* 
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Whereas on the — day of February, 1885, said Diebold Safe & 
Lock Company filed with the auditor of said county their certain 
claim against the county of Delaware in the sum of $7,500, which 
said sum said board of commissioners, on the — day of February, 

A. D. 1885, refused to allow and made their order disallowing 
21 the same; from which said order said safe and lock com- 
pany appealed to the circuit court of said county : 

Now, if said safe and lock company shall pay such costs and ex- 
penses as shall be awarded aguinst her in said cause in said circuit 
court, then this bond to be void ; else to remain in full force. 


DIEBOLD SAFE AND LOCK COMPANY, [seat] 
By J. W. RYAN, 49 & Atty. 
JOHN W. RYAN. [sKaL.] 


Accepted and approved by me this 18th day of March, 1885. 
WILLIAM DRAGOO, 
Aud. Del. Co.” 


Be it remembered that afterwards, to wit, on the 8th day of April, 
1885, being the 3rd judicial day of the April term, 1885, of the Dela- 
ware circuit court, begun, held, and continued at the court-house, in 
the city of Muncie, on Monday, the 6th day of April, 1885, before the 
Honorable Orlando J. Lotz, sole judge of said court, the followin 
proceedings were had in said cause and entered of record in sai 
court in these words, to wit: 

“Come now the parties, by counsel. Thereupon said plaintiff 
files her motion and affidavit to transfer this cause to the United 
States district court of Indiana in these words: 


22 Srark oF INDIANA, \ 2 
Delaware gate 


In the Circuit Court. April Term, 1885. 
Tue DIxnol Dp SaFe Ax D Lock Co. 


| vs. 
THE BoARD oy CoMMISSIONERS OF DELAWARE County, INDIANA. 


The said plaintiff states and shows to the court that it is a corpo- 
ration duly organized and established by the laws of the State of 
Ohio, having residence and its inanufactory and doing business in 
the city of Canton, in the county of Stark, in the said State of Ohio, 
and is a citizen and resident of said State, and that said defendant 
is a citizen and resident of the State of Indiana and of the county of 
Delaware, in said State. 

And said plaintiff now petitions and moves the court to remove 
the said cause from the circuit court of said Delaware county, in the 
State of Indiana, to the circuit court of the United States for the 
district of Indiana for the following reasons, to wit: 

That under the laws of the State of Indiana the said defendant, 
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The Board of Commissioners, could only be sued by a claim 
23 filed before the board itself; that said claim was so filed 

and was disallowed by said board of commissioners and an 
appeal was taken to this court. 

That no proceedings have been taken or had in this court since 
the said appeal has — taken, nor has said cause been set down 
for trial or any issues made herein. 

That it has reason to believe and does believe that from local in- 
fluence or prejudice and from both prejudice and local influence it 
will not be able to obtain justice in this court or in the courts of 
said State of Indiana. 

That such prejudice and local influence preventing plaintiff from 
getting a fair trial or justice herein has been manifested by said 

rd of commissioners refusing to allow or pay plaintiff the money 
due to it for said work done, as set out in the complaint, and by 
paying a portion thereof to one W. H. Meyers and Edward T. Meyers, 
although it well knew that plaintiff had done and performed all 


of said iron and chrome-steel work, and that it had an assignment 


of said portion of said contract with defendant and an assignment 
of all claims and demands against said board on account of said iron 
& chrome steel work. 
24 That all the citizens of said county are interested in de- 
feating the claim of plaintiff, and have been prejudiced 
against plaintiff and its claim by defendant asserting that the full 
contract price for said jail had been paid and that plaintiff is enti- 
tled to nothing, whereas, in fact, plaintiff has received nothing for 
the said work and there is now due and owing to it, on account 
thereof, more than seven thousand dollars. 

That the defendant is the county court of the said county of Dela- 
ware, having great local influence, and that any judgement recov- 
ered against it would have to be paid by taxes raised by general 
assessment upon property of the citizens of said county. 

Wherefore plaintiff says it cannot have justice in this court on 
account of local influence and prejudice, and it now files its bond, 
with sufficient sureties, that it will enter in the said circuit court of 
the United States for said district, on or before the first day of the 
next term thereof, copies of all process, pleadings, depositions, testi- 
mony, and other proceedings in said cause in any manner affectin 

the plaintiff or defendant, and that it will there appear an 
25 _— abide all orders of said court made in said cause. 

And it asks that this court take no further action herein 
except such as may be necessary to secure the removal hereof to the 
said circuit court of the United States, as herein prayed. 

| DIEBOLD SAFE & LOCK CO., 
By J. W. RYAN, anp 
RITTER & RITTER, A4 8. 


“ SraTE OF OHIO, g 
Stark , \ es 


I, W. W. Clark, being first duly sworn, upon oath say that the 
matters and facts set forth in the foregoing application and petition 
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are true; that I am the president, general manager, and agent and 
attorney for said plaintiff, and that as such and as — author- 
ized, empowered; and directed by said plaintiff, by order of the 
directors thereof, made and entered of record in the proper records 
of said board on the sixth day of April, 1885, I make this affidavit 
in its behalf for the purpose of securing the removal of said cause 
to the circuit court of the United States. ‘Bis 
And that plaintiff cannot have a fair trial or secure justice in the 
said circuit court of said Delaware county on account of 
26 local influence of the defendant and prejudice aguinst plain- 


tiff and its claim. | 
W. W. CLARK. 


Sworn to before me and signed in my presence by the said W. W. 
Clark this 6th day of April, 1885. 
[SEAL. ] | JOHN A. ROYER, 
Notary Public in and for Stark Co., O.” 


And also files the following bond and undertaking in these words, 
to wit: : 
“STaTE OF INDIANA, g pa 


In Circuit Court. 
DiIx nor D SaFE AND Lock Co. 


v8. 
THE BoARD oF CoMMISSIONERS OF DELAWARE County, INDIANA. 


We, the undersigned, undertake and agree that the said Diebold 
Safe and Lock Co., plaintiff in the above-entitled cause, shall file 
in the circuit court of the United States for the district of Indiana, 
should said petition and application to remove the same be granted 
by said Delaware circuit court, where the same is now pending, on 
or before the first day of the next term of said court, copies of all 
process, pleadings, depositions, testimony, and other proceedings 

in said cause concerning or affecting the petitioners herein, 
27-32 and in default of said plaintiff so doing or failing to comply 

with the requirements of the law in such cases made and pro- 
vided, we agree to pay to the defendants in said cause all damages 
and costs they may sustain because of such failure. 

Witness our hands and seals this sixth day of April, 1885. 

DIEBOLD SAFE AND LOCK CO., 
[sat] By W. W. CLARK, President. 

W. W. CLARK. 

L. V. BORKINS. 

GEORGE DAUBLE. 

D. TYLER. 

A. HURFORD. 

JOHN W. RYAN. 

LEVI RITTER. 


Approved in open court this 8th day of April, 1885. 
C. J. LOTZ, Judge. 
And day is given.” 
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Strate or INDIANA, t . 
Delaware County, : 


I, Geo. F. McCullock, clerk of the circuit court within and for 
said county, do hereby certify the above and foregoing to be a full, 
true, correct, and complete copy of the record of the proceedings of 
said court, and of all the process, pleadings, depositions, testimony, 
and other papers now on file in the above-entitled cause as the same 
do now appear of record and on file in said court. 

Witness my hand and the seal of said court, hereunto affixed, at 
the city of Muncie, this 17th day of April, A. D. 1885. 

[SEAL. ] GEO. F. McCULLOCH, Clerk. 


(Motion to remand cause omitted in printing, per stipulation.) 


33 And afterwards, to wit, at the May term of said court, on 
the 4th day of June, 1885, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 
Come now the parties, by their respective solicitors, and there- 
upon the court, being sufficiently advised in the premises, overrules 
the motion to remand this cause to the State court whence it came. 


And afterwards, to wit, at the May term of said court, on the 13th 
day of June, 1885, before the Honorable William A. Woods, jud 
as aforesaid of said court, the following further proceedings in the 
above-entitled cause were had, to wit: | 

Come now the defendants, William H. Myers and Edward F. 
Myers, and enter their appearance and file their answer herein in 
the words following, to wit: 

The defendants in the above-entitled cause, William H. Myers 
and Edward F. Myers, hereby come and enter their appearance to 
said action and file their answer thereto as follows, to wit: The de- 
fendants, William H. and Edward F. Myers, for answer to the com- 

plaint herein, say that it is true that they assigned the con- 

34 tract with and debt due from the defendant to the plaintiff 
| as set out in the complaint; that the matters set out therein 
are true, and that they have no interest in this suit; wherefore they 


ray judgment for costs. 
** WILLIAM H. MYERS. 
EDWARD F. MYERS. 


35 And afterwards, to wit, at the May term of said court, on 
the 17th day of June, A. D. 1885, before the Honorable Wil- 
liam A. Woods, judge as aforesaid of said court, the following fur- 
ther proceedings in the above-entitled cause were had, to wit: 
Comes now the defendant, The Board of Commissioners of Dela- 
ware County, by Harris & Calkins, its solicitors, and files its de- 
mur-er to the bill of complaint herein in the words following, to 
wit: 


R 
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Demurrer. 


1. The defendant demurs to the first paragraph of the complaint 


for the reason that it does not state facts sufficient to constitute a 


cause of action against this defendant. 

2. The defendant demurs to the second paragraph of the com- 
plaiut for the reason that it does not state facts sufficient to consti- 
tute a cause of action against this defendant. 

3. That the court has no jurisdiction of the subject of the action 
sued on in the 2nd paragraph of * 

M. BROTHERTON. 
HARRIS & CALKINS, 
Ati ys for Def t, Del. Co. 


36 And afterwards, to wit, at the May term of said court, on 
the 30th day of June, A. D. 1885, before the Honorable Wil- 

liam A. Woods, judge as aforesaid of said court, the following fur- 
ther proceedings in the above-entitled cause were had, to wit: 

Come now the parties, by their respective solicitors, and thereupon, 
the court being sufficiently advised, doth now overrule the demur-er 
to the bill herein; to which ruling of the court the defendant, by its 
solicitors, now excepts. 

And said defendant, The Board of Commissioners of Delaware 
County, by Harris & Culkins, solicitors, files its bill of exceptions 
herein in the words following, to wit: 


Bill of Exceptions. 


Be it remembered that on the Ist day of June, 1885, The Board of 
Commissioners of Delaware County, defendants herein, filed their 
written motion to remand this cause to the Delaware circuit court ; 
which motion is in these words, to wit: 

The defendant moves the court to remand this cause to the circuit 
court of the Delaware county, Indiana, for the following reasons: 

(1.) It appears from the face of the proceedings and from the com- 
plaint filed in this cause by the plaintiff that the firm of Myers 
37 &,. Son are residents of the city of Fort Wayne, in this State, 

and that the said Myers & Son is a firm composed of William 
H. Meyers and Edward F. Meyers, and that one or both of them are 
still residents of the city of Fort Wayne, in this State. It further 
appears by the complaint and exhibits in this cause that said Meyers 
& Son are assignors of the contract upon which the complaint of 
the plaintiff is founded. | 

ae Ae appears on the face of the proceedings in this cause that 
one W. H. Clark made, signed, and swore to the affidavit asking for 
the remand- of this cause from the Delaware circuit court into this 
court, and it appears that said Clark made said affidavit as the pres- 
ident, general — — agent, and attorney of the plaintiff, but the 
affidavit recites tliat he was empowered and directed by an order of 
the board of directors, entered of record on the records of the cor- 
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poration, to make the affidavit, but the order so made is not set out, 
and is therefore insufficient. | 
3. It appears from the records and proceedings that the transcript 
in this cause was filed in this court on the 21st day of April, 1885, 
but that an order allowing or disallowing such transfer was 
38 made by the circuit court of Delaware county; that therefore 
xa ‘the filing of said transcript was premature and unauthor- 
ized. 


4. It appears by the record and proceedings in this cause that the 
first trial on the issues made herein was had pursuant to law before 
the Board of Commissioners of Delaware county, and that subse- 
quently, after the case had been decided and determined by said 

rd of commissioners, it was appealed by the plaintiff to the cir- 
cuit court of Delaware county, and that this cause was attempted 
to be removed into this court after such appeal had been perfected 
by the plaintiff to the said circuit court of Delaware county. 

That therefore the removal of this cause is not within the purview 
of the statutes of the United States authorizing the removal of 
causes on account of local prejudice, &c. 

Wherefore for these reasons the defendant, The Board of Commis- 
sioners of Delaware County, Indiana, moves this court to remand 
this cause to the circuit court of Delaware county, Indiana. 

BROTHERTON, HARRIS & CALKINS, 
For Defendant. 


39 Be it further remembered that the said motion was sub- 
mitted to the court, who, after due consideration, overruled 
said motion to remand and refused to send the cause back to the 
Delaware circuit court; to which ruling of the court the defendant 
objected and excepted at the time. 
And be it further remembered that afterwards, to wit, on the 
first day of June, in the year 1885, the said complainant, The Die- 
bold Safe & Lock Company, by leave of court, made new parties de- 
fendant to said cause of action, and that it appeared and does ap- 
pear that said parties, to wit, Win. H. and Edward F. Meyers, are 
now and was at the time of the commencement of this action resi- 
dents and citizens of the State of Indiana; that thereupon, leave 
having first been granted, the said defendants, The Board of Com- 
missioners of Delaware County, refiled their motion to remand said 
cause to the Delaware circuit court, for the reasons stated in the 
first clause of their motion hereinbefore set out. 


That afterwards, to wit,on the — day of ——, 1885, the said 
motion having been submitted to the court and after due consid- 
eration, the court overruled the said motion and refused to 
40 remand the said cause to the State court; to which ruling the 
said defendant, The Board of Commissioners of Delaware 
County, objected and excepted at the time. 
Whereupon this bill of exceptions is made and signed this 30th 
day of June, 1885, and is filed and made a part of the record. 
WILLIAM A. WOODS. 


16 BOARD OF COMMISSIONERS OF DELAWARE co., INDIANA, vs. 


And afterwards, to wit, at the May term of said court, on the 4th 
day of August, A. D. 1885, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following further proceedings 
in the above-entitled cause were had, to wit: 

Comes now the defendant, The Board of Commissioners of Dela- 
ware County, by William Brotherton and Harris & Calkins, its 
solicitors, and files its answer herein in the words following, to wit: 


Answer of the Board. 


Paragraph 1. The defendant, The Board of Commissioners of 
Delaware — for answer to the plaintiffs’ complaint, denies each 
and every material allegation therein set out and contained. 

Paragraph 2. The defendant, for answer to the plaintiffs’ com- 

plaint and to each paragraph thereof, says: 
41 That before the commencement of this action, to wit, on the 
— day of ——, 1884, it fully paid and discharged the debt 
and obligation of said plaintiffs mentioned and set out in the plain- 
tiffs’ com plaint. 

Paragraph 3. The defendant says that before the commencement 
of this suit, to wit, on the — day of Sept., 1884, it — id off and 
discharged the obligation in the complaint set out to W. H. Meyers 
& Son, plaintiffs’ assignors, without notice of the pretended assign- 
ment of said contract by said assignors to said plaintiffs. Where- 
fore, &c. 

Paragraph 4. For further and fourth answer said defendant says 
that the contract mentioned and set out in the plaintiffs’ complaint 
between William H. Meyers & Son and said defendant contained, 
among other things, the following stipulations, to wit : 

1. “The parties of the second part do hereby covenant, promise, 
agree to and with the said party of the first part that they shall 
and will, for the consideration hereinafter mentioned, on or before 
the 4th day of September, A. D. 1882, well and sufficiently erect, 

finish, and deliver, in a true, perfect, and workmanlike man- 
42 ner, for the party of the first part —, to be known as the Dela- 
ware county jail, in the city of Muncie,” etc., etc. 

8. “Should the contractor fail to finish the work on or before the 
time agreed upon they shall pay to the party of the first part the 
sum of $25.00 per diem, for each and every day thereafter the said 
work shall remain unfinished, as and for liquidated damages.” 

And the defendant says that the said W. H. Myer & Son, contract- 
ors for the building of said jail and the assignors of the plaintiffs, 
without the consent of the said defendant or its board of commis- 
sioners, failed to complete said jail on the 4th day of September, 
1882, as by the said contract they agreed to do, and failed to finish and 
deliver it to the said county for one hundred days thereafter, whereby 
the said contractors became liable to pay as liquidated damages to 
said county the said sum of twenty-five dollars per day for the full 
period of said one hundred days; that the delay in completing 
and finishing said jail did not arise from any fault on the part of 
the defendant, and was wholly the default and negligence of the 
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said Myers & Son, and plaintiffs, his sub-contractors; that 
43 afterwards, to wit, on the — day of ——, 1884, and before the 

assignment of the contract mentioned in said 2d paragraph 
of complaint, said Myers & Son and the defendant had a set- 
tlement of all accounts between them with reference to the building 
of the said jail and the sum found to be due, after deducting the 
amount men agreed upon for delays, — and the like, under 
said contract from said balance. The residue was then due them 
7 paid by the defendant to the said plaintiffs’ assignors. Where- 
ore, etc. 

Paragraph 5. Said defendant, further answering, says that Dela- 
ware county is a political corporation, organized under the laws of 
this State for county purposes; that under section 4246 of the laws 
of this State, revision of 1881, the board- of commissioners of coun- 
ties in the State are prohibited from entering into any contracts for 
the erection of jail buildings until a bond with sufficient surety is 
filed by the contractors for the faithful performance of the work 
contemplated. It is further provided by the law of this State that 
no contract for the building of a jail shall be let without giving 
notice by publication for at least six weeks in some er ome of 

neral circulation in the county. It is also provided by the 

44 aw of this State that all material men — laborers may have 
an action on the bond filed by the contractors with the county 

for any work or labor done or material furnished, the same as if 
such bond was given to such laborer or material man; and the de- 
fendant says that it took a good and sufficient bond from said Meyer 
& Son, duly signed by them, with James Motherwell and William 
T. Pratt, all of Allen county, Ind., as sureties thereon, for the faith- 
ful performance of the work by said Myer & Son, as by law provided, 
and that a copy of said bond is filed herewith and made a part 
hereof and marked “ Exhibit A;” that before the commencement 
of this suit the defendant and the said Myer & Son fully settled the 
account between them, including the value of the work claimed to 
have been performed by the plaintiffs, and the defendant paid off 
and discharged the residue found to be due the said Meyer & Son, 
after deducting damages for delays in the completion of said build- 
ing and other matters growing out of said contract (long before the 
defendant had any notice of the assignment by said Myer & Son to 
the said plaintiffs in said 2nd paragraph of complaint set out); and 
defendant says that under the law said county could not enter 

45 into the contract which it is alleged it entered into in the first 
paragraph of said plaintiffs’ complaint, nor could it lawfully 
consent or agree to treat the plaintiffs’ contract with Myer & Son as 
an assignment of so much of the contract which said Myer and Son 
made with said county ; that in fact it never did in any way recog- 


nize, assent to, or promise to become paymaster to the said plain- 


tiffs; but in all settlements had und payments made said Myer & 
Son were treated as the only contractors with which the defendants 
had anything to do, all of which was known to the plaintiffs; that 
suid bond aforesaid remains on file in the auditor’s office of Dela- 
ware — is subject at all times to be sued upon by the said 
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plaintiffs or any other material man or laborer engaged in the con- 
struction of said jail; and the defendant says that the said plain- 
tiffs, having full knowledge of all the facts aforesaid, elected to rely 
alone upon the — of the said Myer & Son and look to 
them for their pay for doing the work mentioned in the complaint, 
and on the 30th of June, in the year 1884, in pursuance of such 
election, they commenced their action against the said Myer & 

Son in this court and filed therein a declaration on account 
46 and on assumpsit against the said Meyer & Son on the iden- 

tical items of account covered and set out and sued on in their 
complaint in this action, which said action against the said Myer & 
Son is now pending in this court, and is numbered 7819. 


Paragraph 6. The defendant says this court has no jurisdiction to - 


try and determine the matters in controversy in this suit, for that 
the plaintiffis a corporation created by and existing under the laws 
of the State of Ohio and is a citizen of that State; that the defend- 
ants are The Board of Commissioners of Delaware County, Indiana, 
a citizen of Indiana, and W. H. Meyers & Son was at the time of 
the removal and commencement of said action in this court and 
ever since has been and now isa citizen of the State of Michigan, 
and Edward F. Meyers at said time was and is a citizen of the State 
of Indiana. 

Wherefore this defendant says that this court should not further 
entertain jurisdiction of this cause. 


August 4, 1885. 
W. BROTHERTON, 
ADDISON C. HARRIS, 
WILLIAM H. CALKINS, 
Ali ys for Board of Commissioners of Dalaware Co. 


47 And afterwards, to wit, at the May term of said court, on 
the 6th day of August, 1885, before the Honorable William 

A. Woods, judge as aforesaid of said court, the following further 

proceedings in the above-entitled cause were had, to wit: 

Comes now the plaintiff, by Ritter & Ritter, its attorneys, and 
files it separate demurrer to the 4th, 5th, and 6th paragraphs of the 
answer of the defendant, The Board of Commissioners of Delaware 
County, in the words following, to wit: 

The plaintiff demurs separately to the fourth, fifth, and sixth 
paragraphs of the answer of the defendant, The Board of Commis- 
sioners of Delaware County, Indiana, and for cause of demurrer 
says— 

That neither of said pa phs of said answer states fucts sufficient 
to constitute a cause of defense to said action. , 

RITTER anv RITTER, 


Attorneys for Nj. 


And afterwards, to wit, at the May term of said court, on the 10th 
day of August, 1885, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following further proceedings in 
the above-entitled cause were had, to wit: 
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48 Come now the parties, by their respective attorneys, and 

upon their agreement in open court it is ordered that the 
above entitled-cause be, and the same is hereby, transferred from 
the chancery docket of this court to the law docket thereof. 


And afterwards, to wit, at the May term of said court, on the 27th 
day of Qctober, 1885, before the Honorable William A. Woods, jud 
as aforesaid of said court, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come now the parties, by counsel, and thereupon the court, — 
sufficiently advised, doth now sustain the demurrer to the 4, 5, an 
6 paragraphs of answer herein; to which ruling of the court the de- 
fendant now excepts. 


And afterwards, to wit, at the November term of said court, on 
the 4th day of November, 1885, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Comes now the plaintiff, by Ritter & Ritter, its attorneys, 
49 and files its reply to the 2d and 3d paragraphs of the answer 
herein in the words following, to wit: 

The said plaintiff, The Diebold Safe and Lock Co., for reply to 
the second and third paragraphs of the answer of the defendant, 
The Board of Commissioners of Delaware County, Indiana, says that 
it denies each and every material allegation in the said paragraphs 
of answer and each of them contained. 

Wherefore it asks judgment as in its — demanded. 


RITTER & RITTER, 
Attorneys for Plaintiff. 
50 And afterwards, to wit, at the November term of said 


court, on the 19th day of January, 1886, before the Honor- 
able William A. Woods, judge as aforesaid, the following further 
proceedings in the above-entitled cause were had, to wit: 
Come now the a by counsel, and upon motion it is or- 
dered that the paragraph of complaint in the above-entitled 
cause be, and the same is hereby, dismissed. 


And afterwards, to wit, at the November term of said court, on 
the 2lst day of — | 1886, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: , 

Come now the parties, the — by Ritter & Ritter, its attor- 
neys, and the defendant- by Harris & Calkins, their attorneys, and 
the cause now coming on to be tried here comes a jury, to wit, 
Fitch D. Bowen, Silas Wentz, Thomas J. Rhoads, Francis Wilcox, 
Hiram B. Cole, Jacob Whitesell, E. W. Davis, Fielding Beeler, 
Charles Hubbard, Thomas A. Cotton, Levi Moore, and Harvey 
Resor, who, being duly empanneled and sworn and having par- 

tially heard the evidence herein, are by the court allowed to 
51 separate until the calling of this cause on to-morrow morning. 


20 BOARD OF COMMISSIONERS OF DELAWARE co., INDIANA, vs. 


And afterwards, to wit, at the November term of said court, on the 
22d day of January, 1886, before the Honorable William A. Woods, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

Come the parties, by their respective attorneys, and the jury here- 
tofore empanneled and sworn herein come also, and, having further 
heard the evidence herein, are by the court allowed to separate until 
the calling of this cause on to-morrow morning. 


And afterwards, to wit, at the November term of said co rt, on 
the 23d day of January, 1886, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come now the parties, by their respective attorneys, and the jury 
heretofore empanneled and sworn herein come also, and, havin 
heard the residue of the evidence and the argument of counsel an 
the — a of the court, now retire to their room to consider of their 
verdict therein. 


And afterwards, to wit, at the November term of said court, on 
the 25th day of January, 1886, before the Honorable William 
52-56 A. Woods, judge as aforesaid, the following further proceed- 
ings in the above-entitled cause were had, to wit: 
Come again the parties, by their respective — and the jury 
heretofore empanneled and sworn herein come also, and return 
into court the verdict following: 


We, the jury, find for the plaintiff, and assess his damages at 
($8,739.50) eight thousand seven hundred and thirty-nine dollars 


and fifty cents. 
FITCH D. BOWEN, Foreman. 


And afterwards, to wit, at the November term of said court, on 
the 4th day of February, 1886, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Come now the defendants by Harris & Culkins, their attorneys, 
and file their motion for a new trial herein in the words following, 
to wit: 


(Motion for new trial omitted in printing, per stipulation.) 


57 And afterwards, to wit, at the November term of said court, 
on the 13th day of March, A. D. 1886, before the Honorable 
William A. Woods, judge as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 
Come now the parties, the plaintiff by Ritter and Ritter, its attor- 
neys, and the defendants by Harris and Calkins, their attorneys, 
and thereupon the court, being sufficiently advised in the premises, 
doth now overrule the motion of the defendants for a new trial 
herein ; to which ruling of the court the defendants, by their attor- 
neys, now except. 


7 
| 
| 


T 
| 
, 
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And the defendants now file their motion in arrest of judgement 
herein in the words following, to wit: 


(Motion in arrest of judgment omittec in printing, per stipulation.) 


58 And afterwards, to wit, at the November term of said court, 
on the 15th day of March, 1886, before the Honorable Wil- 
liam A. Woods, judge as aforesaid, the following further proceedings 
in the above-entitled cause were had, to wit: 
Come now the parties, the plaintiff by Ritter & Ritter, its attor- 
neys, and the defendants by Harris & Calkins, their attorneys; and 
thereupon the court, being sufficiently advised in the premises, 
59 doth now overrule the motion of the defendants in arrest of 
judgment herein; to which ruling of the court the defend- 
ants, by their attorneys, now except. 


And afterwards, to wit, at the November term of said court, on 
the 26th day of March, 1886, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: , 

Come now the parties, the plaintiff by Ritter & Ritter, its attor- 
neys, and the defendant by Harris & Calkins, its attorneys; and 
thereupon the plaintiff, by its attorneys, moves the court for judg- 
ment upon the verdict of the jury heretufore rendered herein. 

It is therefore considered by the court that the plaintiff recover of 
said defendant said sum of eight thousand seven hundred and thirty- 
nine dollars and fifty cents ($8,739.50), together with its costs herein 
expended, taxed at — 

And thereupon the deſendant, by its attorneys, now files its bill 
of exceptions herein in the words ſollowing, to wit: 


60 Bill of Exceptions. 


Be it known that this cause came on for trial in the said circuit 
court, before the Honorable William A. Woods, district judge, pre- 
siding as judge of the circuit court in the absence of the circuit 


judge, and a jury empanalled and sworn to try said cause upon the 


issues joined upon the first paragraph of the complaint and the first 
and second and third paragraphs of answer and the replies thereto, 
on the 21st day of January, 1886. 

That after the attorneys for the respective purties had stated the 
questions to be tried the said attorneys, before any evidence was in- 
—— stipulated and agreed us to the citizenship of the parties as 
ollows : 

That the plaintiff, The Diebold Safe & Lock Company, is a co 
ration organized and existing under the laws of the State of Ohio, 
and is and always had been a citizen of that State; that the defend- 
ant, The Board of Commissioners of Delaware County, Indiana, is a 
municipal corporation organized, created, and existing under the 
laws of the State of Indiana, and is and always had been a citizen of 
that State; that on the 20th day of January, 1882, at the time 
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61 of making the contract between Meyers & Son and The Board 

of Commissioners of Delaware County, the said William My- 
ers then was and ever since had been and now is a citizen of the 
State of Michigan, and that the said Edward F. Myers at said time 
was and ever since had been and now is a citizen of the State of In- 
diana. 

And thereupon the defendant, The Board of Commissioners of Del- 
aware County, Indiana, moved the court to dismiss said cause and 
proceed no further with the trial for the reason that upon the fact 
of the citizenship of the parties as aforesaid the court had no juris- 
diction to try and entertain said cause; to which motion the court 
said that that motion would be held under consideration until after 
the return of the verdict that might be rendered. 

And thereupon the trial proceeded ; and the plaintiff, to maintain 
the issue on its part, introduced in evidence the contract above men- 
tioned and entered into between said Myers & Son and the said 
board of commissioners of said county and the bond given and 
taken therewith ; which contract and bond are in the words and fig- 
ures following to wit: , 


Proposal and Contract. 


62 Articles of agreement entered jnto this 20th day of Janu- 

ary, A. D. eighteen hundred and eighty-two, by and between 
the Board of Commissioners of Delaware County, Indiana, as party 
of the first part, and W. H. Myers and E. F. Myers, of the city of 
Fort _— State of Indiana, as the parties of the second part, wit- 
nesseth : 


First. The said parties of the second part do hereby covenant, 
promise, and agree to and with the said parties of the first part that 
they shall and will, for the consideration hereinafter mentioned, on 
or before the fourth day of September, A. D. 1882, well and suffi- 
ciently erect, finish, and deliver in a true, — — and workmanlike 
manner the jail building for the party of the first part, to be known 
as Delaware county jail, in the city of Muncie, Indiana, agreeably 
to the plans, drawings, and specifications prepared for said work by 
Edgar J. Hodgson, architect, and to the satisfaction and under the 
personal supervision of Edgar J. Hodgson, architect, and the com- 
missioners, and will provide such good, proper, and suitable mate- 
rials of all kinds whatsoever as shall be proper and sufficient for the 
finishing and completing of the structure and all else mentioned in 
the specifications and drawings signified by the said parties, within 
— —.— aforesaid, for the sum of twenty thousand dollars, 


63 Second. The said party of the first part does hereby cove- 

nant and agree to and with the said parties of the second 
part that the said party of the first part will and shall, in considera- 
tion of the covenants and agreements being strictly executed, kept, 
and performed by the said parties of the second part as specified, 


; 
1 


* 


oe 
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well and truly pay or cause to be paid into the parties of the second 
rt twenty thousand (20,000.00) dollars, lawful money of the United 
tates of America, in the manner following: Payment on the certifi- 
cate of the architect every thirty days. Twenty per cent. will be 
retained at each payment and paid on the completion and accept- 
ance of the building by the commissioners and the architect: Pro- 
vided, That in each case of payment a certificate be obtaincd from 
the architect and signed by him to the effect that the work is done 
in accordance with the drawings and specifications, and that he 
considers the payment properly due, and provided the commis- 
sioners concur with the architect in said certificate, said certificate, 
however, in no way less-ing the total and final responsibility 
64 of the parties of the second part; and further provided that 
the parties of the second part — — acceptable bond, 
in the sum of ten thousand dollars ($10,000.00), to insure the carry- 
ing out of this agreement, said bondsman to be residents freeholders 
of the State. And it is hereby agreed by and between the said 
parties— 

Third. That the specifications and the drawings are intended to 
co-operate, so that any work exhibited in the drawings and not men- 
tioned in the specifications, or vice versa, are to be executed the same 
as if they were mentioned in both, to the true intent and meaning 
of the drawings and specifications, without extra charge. 


Fourth. Should the county commissioners at any time during the 
progress of the work require additions to or deductions from or alter- 
ations in the said contract they shall have the power to make such 
additions, deductions, or alterations, and the same shall in no way 
—— affect the contract; but the amount shall be added to or 
deducted from the contract by a fair and full valuation; or, in case of 
failure to agree by said parties, by arbitration. 


Fifth. Should any dispute arise respecting the true con- 
65 struction or meaning of the drawing or specification the same 
shall be decided by the commissioners and their architect, 

and their decision shall be full and conclusive. 


Sixth. No work shall be considered extra unless a rate esti- 
mate in writing for the same shall have been submitted by the con- 
tractor to the architect and the commissioners and their signatures 
obtained thereto before said extra work be done. 


Seventh. The county will not in any manner be answerable or 
accountable for any loss or damages that may happen in or to said 
works or any part or parts thereof, respectively, or for any of the 
materials or other things used or employed in finishing and com- 
pleting the said works. 


Eighth. Should the contractor fail to finish the work on or be- 


fore the time agreed upon they shall pay to the party of the first 
part the sum of twenty-five dollars per diem, for each and every da 
thereafter the said works shall remain unfinished, as and for liqui- 


dated damages. 
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In witness whereof the said parties have hereunto set their hands 
and affixed their seals the day and year above written. 
| SAMUEL DAVIS, SEAL. 
WM. F. WATSON, SEAL. 
BENJ. F. SMITH, _[ SEAL. 
Board of Commissioners of Delaware County, Ind., 

Parties of the Firet Part. 
WM. H. MYERS, SEAL. 
E. F. MYERS, | SEAL. 

Parties of the Second Pert. 


66 Plaintiff then introduced in evidence the contract entered 
into between the said Myers and Son and the Diebold Safe & 
Lock Company; which contract is in the words and figures follow- 


ing, to wit: 
Fort Wayne, Inp., May 6th, 1882. 


We, the Diebold Safe and Lock Company, at Canton, O., hereby 
agree to construct and place in position in the new jail to be erected 
in the city of Muncie, Delaware Co., Ind., all of that portion of the 
work for same (locks included) and described under the head of 
iron and chrome-steel work in specifications and according to plans 
delineating them as already adopted by the board of county com- 
missioners of said Co., the same as though the said contract for 
such work had been awarded us direct, the contract price for said 
work to be seventy-seven hundred dollars ($7,700.00) for above work, 
completed and accepted by the superintendent of the building and 
the Co. commissioners, to be paid by the suid Co. commissioners in 
monthly estimates, less amount retained according to law and con- 
tract between the county commissioners and Mr. W. H. Myers & Son 
on completion of said work in full, as per amount named in the 

contract,and charged by them against Messrs. W. H. Myers & 
67 Son and in full settlement with them for such iron and 

chrome-steel work under their contract with the Co. com- 
missioners, and any questions that may arise on the construction of 
the work or deviation from the plans and specifications that may 
arise or be deemed advisable to be arranged and settled wholly be- 
tween ourselves and the Co. commissioners and the superintendent 
of the building; and we, the Diebold Safe and Lock Co., in consider- 
ation of the acceptance of the foregoing proposition by the said W. 
H. Myers & Son, agree to do said work and insure the same in per- 
fect working order according to the terms proposed and to the 
acceptance of the said architect and Co. commissioners, and in such 
quantities and time as shall not materially interfere with the com- 
pletion of said building, and to complete the whole work on or before 


August Ist, 1882. 
DIEBOLD SAFE & LOCK CO., 
Per FRED. 


We, the said W. H. Myers & Son named in the foregoing propo- 
sition, do hereby accept the same and agree that the said Diebold 
Safe & Lock Co. shall do and perform the work and labor and fur- 


— — - gt — 


— the iron and ——.— ſor —— jail in — — and 
orm as proposed and a y them in the foregoing deposition 
and — and that they shall receive payment therefor as 
proposed. 
Dated Fort Wayne, Ind., March 6th, 1882. 

W. H. MYERS & SON. 


68 And thereupon the plaintiff, to further maintain the issue 
upon its part, introduced competent evidence tending to prove 

that shortly after the execution of the said contract between Myers & 
Son and the Diebold Safe & Lock Company, at a time when the de- 
fendant was in lawful session, engaged in the transaction of the busi- 
ness of the county, the said defendant was by said Edward F. Myers 
and John D. Fred (the agent of the said Diebold Safe & Lock Com- 
ny), orally notified of the existence of said contract between said 
yers & Son and said Diebold Safe & Lock Company and of its provis- 
ions, and that said board made no objections to such contract or said 


assignment thereof, which said notice was given before any work 


had been done or money paid out on account of the construction of 
said jail, but that on said trial said members of said board of com- 
missioners severally denied in their testimony said oral notice and 
all — of said assignment, as hereinafter more particularly 
stated. 

That plaintiff further introduced competent evidence tending 
to prove that thereafter,on the 6th day of December, 1882, dur- 

ing a regular session of said board, but at a time when the 
69 same was taking a temporary recess, said John D. Fred, the 

agent of the said Diebold Safe & Lock Company, filed in the 
office of the auditor of said Delaware county, Indiana, and with said 
auditor a written co 7 of the said contract between said Myers & 
Son and said Diebold Safe & Lock Company above set out, with a 
written notice therewith to said board of commissioners that said 
plaintiff expected to do said portion of the said work therein de- 
scribed, and expected to receive its pay therefor direct from said 
board of commissioners of said county in the same manner as said 
Myers & Son would have been entitled to do under their contract 
with said board of commissioners, and that it would demand from 
said Board of Commissioners of said Delaware County payment to 
it (the said plaintiff) of said sum of seven thousand seven hundred 
dollars out of the contract price agreed to be paid said Myers & Son 
for the erection and construction of said jails. Said notice was 
proven by competent testimony to have been lost and oral proof 
was made by competent testimony of its contents, as above set 

forth; but that the said auditor and said board of commis- 
70 __ sioners severally denied in their evidence on the trial of the 

cause all of said statements of said Fred and of said Myers, 
before mentioned, as hereinafter more particularly stated. 

And plaintiff further introduced competent oral testimony of 
divers witnesses tending to prove that thereafter, in April or May, 
1883, the said Board of Commissioners of Delaware County, Indiana, 
while — session, were by said Fred and others notified orally 
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of the existence and provisions of said contract between said Myers 
& Son and the plaintiff, and that said board of commissioners said 
that it would pay no more money to said Myers & Son upon said 
jail until the laborers and material men, including said plaintiff, 
were paid, and that it refused to y said Myers & Son any more 
money, and said that the Diebold gat e & Lock Company had filed a 
claim, and that it (the said board of commissioners) would pay no 
more money unless it went to the labor and material men, and that, 
with the amount already drawn by Myers & Son and the plaintiff's 
claim, there would only be a small amount to be paid Myers & 

Son; which said notification and conversations were given 
71 and had before the plaintiff did the work and furnished tlie 

material under the contract; which said several conversations 
given in evidence by — s witnesses, tending to show that they 
had notice of plaintiff’s claim under the assignment, were all sever- 
ally denied by each member of the board of commissioners of said 
county in their testimony and by the deputy auditor, who was said 
to be then present; and that at said session said board put one John 
— in charge of said work under the arrangement hereinafter set 
orth. , 

That it was established by competent evidence and not denied 
by the defendant that at said time and at all times prior to April 
and May, 1883, the said defendant, the said Board of County Com- 
missioners of Delaware County, Indiana, had in the county treasury 
on hands of the fund provided for the erection of said jail and of 
the contract price therefor, after deducting all and every payment 
made on account of said jail, about twelve thousand dollars, not 
taking into consideration any damages which might enure to said 

county by reason of the liquidated-damage clause of the 
72 Meyer contract, and the value of the work then done did 
not exceed seven or eight thousand dollars. 

That it was established by competent evidence and not denied by 
defendant that the plaintiff, The Diebold Safe & Lock Company, did 
and performed all the work and labor and furnished for said jail all 
the iron and chrome-steel work and all materials agreed by it to be 
done, performed, or furnished, according to the said, contract with 
Myers and Son and according to the specifications adopted by the 
said Board of Commissioners of Delaware County and to the ac- 
ceptance of said board of commissioners, and that the reasonable 
value of said work and labor done and materials furnished was 
more than the said sum of seven hundred dollars, but that the same 
was not furnished within the time mentioned in the Myers con- 
tract,and that nothing whatever has ever been received by it there- 
for, and that nothing whatever has been paid to it or any one in 
its behalf by said board of commissioners of said county or said 
Myers & Son or by any other person on account of said work and 

labor done and materials furnished in, upon, and for said jail, 
73 except some inconsiderable sums for freight and the like, but 
that its said demand remains wholly unpaid. 

That plaintiff further introduced competent evidence tending to 
show that said defendant, the said Board of Commissioners of Dela- 
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ware County, Indiana, has never paid to said Meyers & Son or to 
their order or to any person or persons for their benefit or on their 
account more than the sum of thirteen thousand dollars on said 
contract or on account of the erection and construction of said jail, 
and that of the sum paid and included in said amount there was 
the sum of two hundred and forty-nine dollars paid on account 
of extra work done upon said jail and not included in said con- 
tract. The defendant upon that point introduced competent evi- 
dence tending to show that said def t board had paid out on account 
of the construction of said jail over $18,000.00, and that Edward F. 
Meyers, one of said firm of Meyers & Son, was present at a settle- 
ment with the board of commissioners of said county on September 
5th, 1883, hereinafter referred to, whereby it was shown by county 

orders, issued on account of the construction of said jail, that 
74 the sum of about eighteen thousand dollars had been paid on 

account thereof, and that Edward T. Myers, for said Meyers 
& Son, consented and agreed to said settlement as correct and ac- 
cepted the residue shown to be due Meyers & Son on that basis, 
which was there paid him. 

That the said auditor of said Delaware county, being called as a 
witness for the said plaintiff for the purpose of —— — notice, 
testified that there was no such notice in his office as that claimed 
to have been filed by said Fred; and further testified, as a witness 
for plaintiff and likewise for the defendant, that he had no recollec- 
tion that any such paper, notice, or writing was in fact ever filed in 
his office or brought to his knowledge in any manner whatsoever. 

And the — members of the board of commissioners of said 
county testified on behalf of the defendant that none of them had 
— recollection of having ever seen any such claim as was claimed 
to have been filed with the auditor, and that neither of them had 
any knowledge of the said contract or of any claim of said plaintiff 
until on December 6th, 1883. 

But that the deputy auditor of said county testified, as a witness 

for said defendant, that there was in the auditor’s office prior 

75 to the said December 6th, 1883, a written claim for seventy- 
seven hundred dollars presented by said plaintiff on account 

of said work and contract, and that said claim had been by him 
returned to plaintiff by order of one of the members of said board ; 
that it further appeared upon the trial of said cause that in the 
spring of 1883, after the work upon said jail had progressed for some 
time, but before any of the iron or steel work had been done therein, 
the said board of commissioners defendant refused to pay any more 
money ‘to said Meyers & Son upon said jail, but put one John Parry 
in charge thereof, as its a under an arrangement that 
he should pay for materials furnished and work done and expenses 
incurred in and about the erection of said jail upon written orders 
drawn upon the county by said Myers & Son, to be approved by said 
Parry and audited by the said auditor and payed by the treasurer 
of said county and charged against said Meyers & Son, but that on 
the trial of said cause said defendant only produced orders to the 
amount of $784.00 dollars given by said Meyers & Son under said 
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arrangement, and did not produce orders for all sums claimed to 
have been paid by it under said arrangement. 

76 It further appeared that at the time said Parry was placed 
in charge of said work, as above set forth, the said defendant 

had only paid out on account of said jail to said Meyers & Son or to 

any other persons the sum of about a hundred dollars. 

There was also evidence given on the trial of said cause tending 
to prove that on the 5th day of September, 1883, the jail being then 
in a forward state of completion, a settlement was had between said 
Meyers & Son and said board of commissioners defendant, and vhat 
as a part of said settlement it was agreed hetween said county and 
said Me ers & Son, by Edward T. Meyers, one of said firm, that the 
sum of forty-five hundred dollars should be taken and considered as 
the damages sustained by said county for liquidated damages in 
consequence of delays in the completion of said jail, and should be 
deducted from the contract price of said jail on account of such de- 
lays, as agreed in said contract between said Meyers & Son and said 
county, and said parties then estimated the amount necessary to 

finish and complete said jail, and said amount, together with 
77 aid sum of forty-five hundred dollars taken as liquidated dam- 

ages as aforesaid, was deducted from said contract price for 
said jail, and the balance then estimated to be due said Meyers & 
Son was then paid to them by said county, and said jail was taken 
off their hands by said board; that the amount actually necessary 
to complete said jail, together with the said sum of forty-five hun- 
dred dollars as aforesaid, was more than the contract price of said 
jail by two thousand dollars. 

That a short time prior to the making of said settlement, to wit, 
on the 28th day of August, 1883, the said plaintiff had begun the 
work upon the iron and chrome steel in said jail and was engaged 
upon such work in said jail at the time of said settlement, and that 
said work was fully finished and completed on the 24th day of Sep- 
tember, 1883. : 

And it further appeared in evidence that on the same day said 
settlement was made between said Meyers & Son and said county 
the said board of commissioners defendant entered · into a written 
stipulation with said Edward F. Meyers, representing said Meyers 
& Son, to pay to said Meyers & Son the sum of two thousand dollars, 

part of the rebate or liquidated damages before mentioned, in 
78 ease one Secrist, who was then prosecuting a claim against 

said county for stone furnished said Meyers & Son for said 
jail, should not finally recover the same against said county, which 
said case and claim was finally decided and determined against said 
Secrist and in favor of said county by the supreme court of the 
State = Indiana, as reported in 100th vol. of Indiana Reports, at 
Peft farther appeared that no part of said sum of two thousand dol- 
lars has ever been paid to said Meyers & Son or to any one, but that 
the same remains wholly unpaid. 

It further appeared that said agreement in reference to said two 
thousand dollars was not spread of record by said board of commis- 
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sioners defendant, but that the other part of said agreement that day 
made with said Meyers & Son in reference to the deduction of said 
sum of forty-five hundred dollars as damages for delay was spread 
of record in full, but that the auditor atterwards spread said agree- 
ment of record without the consent of the board. 

There was further evidence tending to show that the actual dam- 

ages sustained by said county on account of the delay in the 
79 obmpletion of said jail by reason of boarding prisoners at 

other jails did not exceed the sum of twenty-five dollars, and 
that there was no other evidence offerred tending to show any other 
actual damage to said county by reason of such delay. 

That there was evidence tending to show that the forty-five hun- 
dred dollars deducted from the said contract price for said jail on 
account of said delay was not intended to be enforced against said 
Meyers & Son; but the defendant offered evidence tending to show 
that the settlement was made in good faith, and that the two thou- 
sand dollars which the defendant promised to pay Mevers & Son in 
case the Secrist claim was defeated was not intended as a sham. 

There was evidence tending to show that the said auditor of said 
county acted as the agent of the said board of commissicners de- 
ſendunt in auditing claims for all money that was paid out b 
said defendant on account of said jail, and that said auditor, wit 
the knowledge and consent of the board of commissioners, acted 
upon the reports of the architect, allowed claims for work and mate- 

rial, and drew his warrants upon the treasurer of said cuunt 
80 for payment of the amounts paid upon said building, as well 

to said Meyers & Son as to laborers engaged thereon, without 
any allowance of suid claims having been otherwise made by said 
board of commissioners or any order for their payment having been 
made by it, and that said board of commissioners adopted and rati- 
fied the acts of the said auditor in doing such work. 

There was evidence tending to show that no payments had been 
made to Meyers & Son or to plaintiff or to any one specifically on 
account of the iron and chrome-steel work done in and upon said 
jail building. 

But payments were made upon estimates made by the architect, 
all of which, except the one made as a basis for the settlement of 
September 5th, 1883, were itemized ; that the estimate of Septem- 
ber 5th, 1883, was not itemized ; that no estimates were made spe- 
cifically for the iron and chrome-steel work except for the incon- 
siderable sums above mentioned. 


Defendants’ Evidence. 


And be it known that at the proper time and in the proper man- 
ner the defendant offered to read in evidence the complaint and 

roceedings in cause number 7819 in the said circuit court of the 

nited States for said district, being a suit brought by the Diebold 
Safe & Lock Company, on the 30th day of June, 1884, against the 
said William H. Meyers & Son; which complaint and proceedings 
are in the words and figures following : 
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81 Unitep States or America, District of Indiana: 


In the Circuit Court of the United States for the District of Indiana. 


DiIxnorl Dp Sare & Lock Co. 
No. 7819. 


v8. 
WILLIAM H. Myers & Epwarp F. Myers. 


1st par. The plaintiff, a corporation, resident of Ohio, complains 
of the defendants, residents of Indiana, and says said defendants 
ure indebted to plaintiff in the sum of eight thousand dollars on 
act of and for iron and steel work furnished by plaintiff to defend- 
ants for def’ts’ use in the construction of the jail building in Dela- 
ware county, Indiana, and in a like sum for materials furnished by 
said plaintiffto defendants, and for alike sum for materials—iron and 
steel—and labor furnished for and upon the jail in Delaware county, 
Indiana, for defendants at their especial instance and request, a bill 
of the particulars whereof is filed herewith, marked “A,” all of 
which said sums are due and wholly unpaid. 
And par. And the plaintiff, further complaining of the defendant, 
says she is a corporation resident in the State of Ohio and en 
in the construction and manufacture of iron and steel work used in 
the construction of jails and other public buildings, and the defend- 
ants are residents of the State of Indiana, and are and were at the date 
hereinafter stated contractors engaged in the erection and finish- 
ing all kinds of buildings, and particularly public buildings, 
82 jails, court-houses, &c.; that on the 6th day of March, A. D. 
1882, said defendants Meyers had a contract to erect and were 
engaged in the erection of a jail building in Delaware county, In- 
diana, in the construction of which a large quantity of worked and 
formed iron and steel was required; that on said day and year 
the plaintiff agreed and contracted, in writing, with the defendants, 
by the name and style of “ W. H. Meyers & Son” (a copy of which 
said contract is filed herewith, marked B), to furnish to them, said 
defendants, in position in said jail at Muncie, Ind., all of that por- 
tion of the work for the same (locks included) and described under 
the head of iron and chrome-steel work according to the architect’s 
plans delineating them as adopted by the Board of Commissioners of 
said County of Delaware at and for the sum of seven thousand seven 
hundred —, $7,700.00, when said work should be accepted as com- 
pleted by the board of commissioners of said county; that pursuant 
to such contract and agreement the said plaintiff furnish to said 
defendant- and placed in position in said jail in every respect ac- 
cording to the plans and specifications of said building as adopted 
y said board of commissioners all of the iron and chrome- 
83 steel work contemplated and required both by their said con- 
tract and said plans and specifications, and the same and said 
building was duly and finally accepted as finished and completed 
on the 5th day of September, 1883, by said board of commissioners ; 
and the plaintiff avers that she did and performed strictly each and 
all of the stipulations in her said contract by her to be performed 
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and is guilty of no default in any of them; and she avers that not- 
withstanding defendants’ promises and agreements they have not, 
nor has either of them, paid plaintiff said sum of $7,700.00 or any 
part thereof, but the same is due and wholly unpaid. 

Wherefore she prays judgement on the two paragraphs in said 
complaint for the whole sum of such indebtedness as is therein 
shown and interest thereon since September 5th, 1883, and for all 
other proper relief; and the plaintiff avers that said William H. 
Myers has moved from the State of Indiana and has taken his 
property and effects beyond the jurisdiction of this court, and the 
other defendant, plaintiff believes, is intending also to remove his 

property from the State of Indiana, not leaving any such 
sufficient sum to satisfy plaintiff’s claim, and if not restrained 
at once will effect such removal before any judgement in this 
= —— be — and that —.— — —.— — restrained 
rom disposing of his property during the litigation there is great 
3 of the plaintiff's judgement being rendered ineffectual. 
herefore plaintiff says there exists an emergency therefor, and. 
prays that a restraining order arise restraining the defendant, Ed- 
ward F. Myers, from disposing in any way of his property or any 
part thereof until final judgment herein. 
RITTER & RITTER & 
J. W. RYAN, 
Ait 8 for Pf. 


Exuisit “A” to Cause No. 7819. 


Caxrox, Onio, June 20th, 1884. 
Mess. W. H. Myers & Son, Fort Wayne, Ind. 


Received of Diebold Safe and Lock Co., Dr. (subject to conditions 
_ of order), payable in New York exchange. 


Terms cash. 


All shipments made at consignee’s risk, and all claims for errors 
must be made promptly on receipt of goods. 


13883. 


Aug. 31. Iron and steel work, per contract and spec- 
| for jail at Muncie, Delaware 
„Ind ° 


Oct. 29. Extras as follows: 


85 8 1 forgrating doors, 32x18x,*, 
18 “ “ back of cell door pen 26 25 
22 * N — — — — 
1 female cell door- slide, | ,; 
1 cellar door, with frame, } 257 @ 3}¢. 9 
Labor @ factory on above 35 
9 
1 


“ on same @ Muncie .......... 


F . 
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22 bars, 15 x2x }, punched-............--- 1 00 
2 padlocks (for food-slide & cellar door) & T. 

— ——̃ —ñ ET 4 00 

7,786 87 

1 — ů — Ä — 213 07 

$8,000 00 


Exninrr“ B” to Complaint. No. 7819. 
Fort Wayne, Inp., Mar. 6, 1882. 


We, the Diebold Safe & Lock Co. of Canton, Ohio, hereby agree to 


construct and place in position in the new jail to be erected in the 
city of Muncie, Delaware Co., Ind., all of that portion of the work 
for same, lock-included, and described under the head of iron and 
chrome-steel work in specifications and according to plains delineat- 
ing them, as already adopted by the board of county commission- 
ers of said Co., the same as though the said contract for such work 
had been awarded to. us direct; the contract price for said work to 

be seventy-seven hundred ($7,700.00) dollars for above work, 
86 completed and accepted by the superintendent at the build- 

ing and the county com’'r-, to be paid by the Co. com’r- in 
monthly estimates, less amount retained according to law and con- 
tract between the said Co. com’r- and W. H. Myers & Son on the 
completion of said work in full, as per am’t named in this contract 
and charged by them against Mess. W. H. Myers & Son, and in full 
settlement with them for such iron and chrome-steel work under 
their contract with the Co. com’rs; and any questions that may arise 
in the construction of the work or deviations from the plans and 
specifications that may arise or be deemed advisable to be arranged 
and settled wholly between ourselves and the Co. com’rs and super- 
intendent of the building; and the Diebold Safe & Lock Co., in con- 
sideration of the acceptance of the foreguing proposition by the said 
W. H. Myers & Son, agree to do said work and insure the same in 
perfect working order, according to the terms proposed & to the 
acceptance of the said architect & Co. com’rs, and in such quantities 
and time as shall not materially interfere with the completion of 
said building, and to complete the whole work on or before Aug. Ist, 


1884 
DIEBOLD SAFE & LOCK CO., 
Per FRED. 


We, the said W. H. Myers & Son, named in the foregoing propo- 
sition, do hereby accept the same and agree that the said Diebold 
Safe & Lock Co. shall du & perform the work & labor & furnish the 
iron & chrome-steel work for said jail in manner and form as pro- 
posed and agreed by them in the foregoing proposition & agreement, 


and that they shall receive payment therefor as proposed. 


Fort Wayne, Ind., Mar. 6th, 1882. 
W. H. MYERS & SON. 


. — 4 
r 
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87 And afterwards, on the 18th day of July, 1886, the follow- 
ome ing order was entered in said court in said cause numbered 
Come now the parties, by their respective attorneys, and, upon 
motion of the plaintiff and the written consent of the defendants 
now filed herein, it is ordered that the above-entitled cause be, and 
the same is hereby, dismissed. : 
And-the plaintiff is hereby granted leave to withdraw from the 
files any original paper or contract herein not a pleading. 
88 And also offerred to show that while said proceeding was 
pending the said Diebold Safe & Lock Company and the said 
Meyers & Son had a settlement, and that the said Meyers & Son ex- 
ecuted unto the said Diebold Safe & Lock Company a written assign- 
ment in the words and figures following: 


For value received we hereby sell, assign, transfer, and set over to 
the Diebold Safe & Lock Company the sum and balance due us 
from Delaware county, Indiana, on account of labor and materials 
furnished by us in the construction of the jail building at Muncie, 
in said county, hereby transferring and vesting in said Diebold 
Safe & Lock Company all rights, claims, and demands of whatso- 
ever nature belonging to us on account of the building of said jail, 
and intending to release to said company all our interest therein of 
every kind and description whatsoever. 

In witness whereof we have hereunto set our hands and seals this 


25th day of November, 1884. 
| W. H. MEYERS & SON. 


WILLIAM H. MEYERS. 
EDWARD F. MEYERS. 


But the plaintiff objected to the admission of said evidence 
89 and every part thereof for the reason that the same was irrel- 
evant and incompetent in the trial of this cause, and the 
court sustained said objection ; to which ruling the defendant, The 
Board of Commissioners of Delaware County, then and there in 
proper form and manner excepted. 
he ground upon which the said defendant offerred said testimony 
was, as appeared by the exhibits filed with said complaint and the 
said assignment, that it tended to show that at that time the plain- 
tiff did not claim to have any demand, such as was then asserted 
upon the trial of this cause, against the said board of commissioners 
of Delaware county. 


And the foregoing being in substance the material facts claimed 
by the respective parties to have been established by the evidence, 
and the cause having been argued by the respective attorneys, the 
defendant, Board of Commissioners of Delaware County, by its attor- 
neys, at the proper time, asked the court to instruct the jury as 
follows: 

Defendant asks the court to instruct the jury as follows and in- 


clude the same in its general charge: 
5—295 
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| No. 1. The statutes of Indiana require that contracts for 
90 building —4 2 jails and other public buildings named in 


the law shall be advertised and let by the board of county 
commissioners as an entirety, and not in parts. It was so done in 
this case. The building contract for the jail between Myers & Son and 
the Board of Commissioners of Delaware County is not divisable and 
assignable by the contractor, so that an assignment of a part or 
parts and mere notice given by such assignee thereof to said board 
of the assignments by the contractor obligates and binds the board 
to recognize such assignments and compel- the board to account with 
and pay to the various assignees such sums as might become due 

them for work done and materials furnished. 

Plaintiffs allege in this case that on March 6th, 1882, a contract 


was made between the contractors, Myers & Son, and the plaintiff, ’ 


which was given in evidence, and that the board had notice of this 
contract between said contractors and the plaintiff, and is thereby 
bound unto the plaintiffs to pay it for the work done and materials 
furnished by it on the jail. 
It is not alleged that the plaintiff had any contract with the 
91 board save only by way of the contract between it and Myers 
& Son of date March 6, 1882, and the alleged subsequent notice 
thereof to the board. 7 
The plaintiff seeks to hold the board merely on the ground of 
such notice and knowledge. Now, as such contracts must be let b 
the board as entireties (and this one was so let to Meyers & Son), 
the court instructs the jury that mere notice to and knowledge of 
the contract by the board of the said contract of March 6th, 1882, 
made on March 6th, 1882, between Myers & Son and the plaintiffs, 
does not impose any obligation —_ the board to settle and account 
with the plaintiff for any work done or materials furnished there- 
under or for any work done on or for the jail. 
HARRIS & CALKINS, For D’f't. 


Which instructions the court refused to give, holding that it was 
not the law of this case upon the point asked ; to which ruling the 
defendant at the proper time and in the proper manner excepted. 
—— thereupon the court, of its own motion, instructed the jury as 
ollows: 


92 | Instructions to the Jury. 


GENTLEMEN OF THE JuRY: I have so often had occasion to say to 
you that the questions of fact, the truth and credibility of witnesses, 
and the inferences to be drawn from the evidence are exclusively 
for the jury that it is hardly necessary to repeat it; but in respect 
to the law of the case you are, of course, bound by the instructions 
of the court. 

It seems that the county of Delaware made a contract with Meyers 
& Son for the construction of a jail for that county. The contract is 
dated January —, 1881. In connection with that contract, as is 
required by a statute of the State, Meyers & Son executed a bond: 


9 — 


— — 
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“Such bid shall be ee ge a good and sufficient bond, pay. 
able to the State of Indiana, signed by at least two resident freehold 
sureties, which bond shall guaranty- the faithful performance and 
the execution of the work so bid for in case the same is awarded to 
said bidder, and that the contractor so receiving said contract shall 
promptly pay all debts incurred by him in the prosecution of such 
work, including labor, materials furnished, and for boarding the 
Haborers thereon.” And “Any laborer and material man, 
93 or person furnishing board to said contractor, as in the pre- 
ing section provided, and having a claim against such 
contractor therefor shall have the right of action against such con- 
tractor and his bondsmen therefor, provided such person shall have 
first demanded payment of the same from such contractor.” 

After the execution of the contract between the county and Meyers 
& Son and of the bond provided for by the statute on March 6th, 
1882, Meyers & Son made a contract with the Diebold Safe & Lock 
Company of Canton, Ohio, for the construction of the iron-work 
under the contract of Myers & Son with the county. 

The Diebold Safe and Lock Company is the plaintiff in this suit, 
and they allege that in pursuance to the contract that they made 
with Meyers & Son they constructed or put up the iron-work in this 
jail at the price of $7,700 or thereabouts, and that the county is liable 
to them for that amount of money. 

It is alleged in the complaint that the county received notice of 
this contract between the Diebold Safe and Lock Company and 
Meyers & Son, and it is claimed as a legal proposition that the county, 
by — notice of the contract, were bound thereafter to recog- 
nize the rights of the Diebold Safeand Lock Company and to receive 

their pay from the county. 
94 The County, which is the defendant in the case, or the 

board of commissioners representing the county, for answer, 
deny the complaint, and also plead affirmatively that before they 
received notice of this agreement, upon which the Diebold Safe and 
Lock Company predicates its claim, they had paid to Meyers & Son, 
upon a settlement had with him, all that was due to him under the 
original contract. The plaintiff denies this answer, and thus the 
issues of the case are formed. 

I do not understand that, as a matter of fact, there is any dispute 
about this contract between Meyers & Son and the Diebold Safe & 
Lock Company having been made, nor is there any dispute about 
the work having been done by this safe and lock company as stipu- 
lated ; and there is no proof that the safe and lock company have 
been paid, or no allegation, indeed, that they have been paid; and 
so the right of the safe and lock company to recover depends, first, 
whether the county had notice of this agreement at all, and, second, 
under the answer, whether they paid to Meyers & Son, on a settle- 
ment had with them, all there was due them before they got this 
notice. 

The first proposition, gentlemen of the jury, probably that 
95 eur minds will be brought to bear upon in logical order will 
be, When, if at all, did the county commissioners get notice 
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of this contract which I hold in my hand, namely, the contract be- 
tween Meyers & Son and the safe and lock company.? That isa 
question of fact for you to settle upon the evidence, and it is proba- 
bly a question not without some difficulties, by reason of the variety 
of testimony there is on the subject. As sensible men, men of 
experience and judgement, with knowledge of men and their 
motives, you must analyze this testimony and determine this ques- 
tion, so far as it is necessary to be determined. As bearing 
upon your consideration of that question, it is proper that I ex- 
ain to you the legal effect of this agreement between Meyers & 
Son and the safe and lock company. In substance, as I un- 
derstand it, without taking the time to read the agreement be- 
fore you—calling your attention simply to some clauses of it, which 
I may read liberally or quote from memory—in substance the agree- 
ment between Meyers & Son and the safe & lock company is 
this, that in respect to the iron-work the safe and lock company 
shall come into the shoes of Meyers & Son; that that company 
shall do the iron-work—and I use the phrase iron-work ” 

96 as, of course, covering the chrome-steel work and all that is 
embraced in- that idea—that, in respect to the iron-work, 

they should stand as if the work had been struck off to it as origi- 
nal bidder at the price of $7,700; that it should do this work in 
accordance with the specifications contained in the original contract 
between the county and Myers & Son, and that it should receive its 
pay from the county, as Myers & Son would be entitled to if they 
went on under their contract and did the work—that is to say, that 
from time to time, as the work progressed, estimates should be made 
upon which the safe company would be entitled to eighty per cent., 
twenty per cent. being retained until the work was finis od for the 
purpose of securing the county. The effect of this ment, gen- 
tlemen, as between Meyers & Son and the safe and lock company, 
was to put the safe and lock company into the position of being 
entitled to do that work and to get the pay therefor, in the manner 
stated, from the county. Myers & Son made no agreement; they are 
bound by no promise to pay the safe and lock company; they did 
not bind themselves to pty: The agreement contains no 

97 promise on the part of Meyers & Son to pay, and by doing 
the work under the agreement the safeand lock company ac- 

uired no right of action, no demand against Meyers & Son for 
their pay. ey were entitled simply to look to the county; they 
had no other source to look to for pay. Now, if they understood 
their contract, and the contract is plain in its terms, that they were 
to take it as if it had been struck off to them and were to look to 
the county for their pay, it was of the utmost importance that they 
notify the county of the time of their agreement in this respect, be- 
cause, as a matter of law, the county would not be bound by this 
agreement unless notified of it. The county had made a contract 
with Meyers & Son, and until they were notified that somebody else 
had intervened, so as to have some rights under it inconsistent with 
Meyers & Son’s original rights as defined, they would have had the 
right to pay Meyers & Son every cent as it me due, and, not- 
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withstanding the making of this agreement, would not have been 
liable to pay anything on it or by reason of it to the safe and lock 
company. 

The plaintiff, The Safe & Lock Company, say that they did pre- 

re such a notice and filed it with the auditor, and they 
98 ave adduced evidence which they claim shows that it came 
to the actual knowledge of the board of commissioners. The 
commitsioners, on the other hand—the county—say that they did 
not get that notice, and they have adduced their evidence on that 
subject. Now, I shall not analyze this testimony ; that is your busi- 
ness. I only call your attention to it, to the importance of the ques- 
tion in respect to the bearing it has on the rights of these parties, 
and leave it to you to determine whether the notice was given, and, 
if so, when. I say to you, if the notice was given that from the time 
it was given it became the duty of the county thenceforth to recog- 
nize the rights of the safe and lock company to receive, so far as 
the estimates should be based upon the iron-work, tae proceeds of 
that work, or, if estimates for any reason were delayed upon that 
work, it was their business to see that the money which they had 
stipulated to pay Meyers & Son should not be paid to them in sums 
that would cut down the amount which would ultimately become 
due to the ironmen or the safe and lock company. In other 
words, from the time the board had knowledge of this contract, if 
they did get knowledge of it, they were bound to nize 
99 the rights of the safe and lock company and withhold 
money enough to be able to pay them. 

As to what constitutes notice to a board of commissioners I will 
say this to you, that notice to an individual commissioner when 
not on the board in session is not notice to the board, unless the 
— goes far enough to show to · you that it actually reached the 

rd—came to the knowledge of the board as a board in session. 

A man might tell the members of a board in a body—“ in a body,” 
I do not mean that; I mean found together in a group—that he 
had such a claim ; but, if before they got into session they forgot 
about it, it passed out of their memory and never was in their 
minds when they were in session as a board, that would not be no- 
tice in thesense of the law. But proof of the fact that the board were 
told—I mean the members of the board were told of the fact as indi- 
viduals—might be enough to satisfy you that in truth they did know 
of it asa board ; but the ultimate thing to prove is that as a board they 
had notice. Now, I say this much on the subject of notice, so far as 
it is claimed that notice came by reason of anything that was 

100 caiĩd to the board or to members of the board; but I instruct you 
that the auditor of a county bears such a relation to the board 

and has such duties under the statute as makes him a representative 
of the board in respect to notices; and I say to you that if a copy 
of the contract was presented to the auditor in his office, with the 
request that he communicate it to the board in order to give it notice 
of the contract, and he received it, that, in law, was notice of the 
existence of thiscontract. By the law it was the auditor’s duty—was 
within his powers as auditor and made his duty—to receive such 
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pers and communicate them to the board. He is the clerk of the 
rd, and when such a paper is placed in his custody as such au- 
ditor it is in the custody of the rd,and is a matter of which 
they are bound to take notice and are considered as having notice ; 
so that, if you find as a matter of fact that this copy of the contract, 
which has been in dispute between the witnesses and between coun- 
sel, was presented to the auditor on the sixth day of December or at 
any time in December, 1882, or at any time from the time it was so 
presented to the auditor, it became notice of this contract, 

101 and any payments that the board afterwards made to Myers 
& Son, if they made any, whereby they cut down the amount 
payable on this contract below the sum that would be due this safe 
and lock company, would not affect the safe and lock company, 


Their right to recover the money would not be affected by payments 


made to Myers & Son after notice of this agreement. 

Now, I believe this covers all I want to say. Of course there are 
a great many facts that have been brought to bear upon this question. 
I might discuss them, but it would be — in your province, 
and any suggestion I might make would only be advisory. I have 
no right to control and no desire to influence your minds. I simply 
want to call your attention to the point and the importance of it, 
and leave it to you. I will say, however, before leaving this point, 
I believe it is conceded that if this notice was given in December, 
1882, or even came to the knowledge of the board as late as May or 
June, or perhaps August, 1883, that there was yet money enough in 
the hands of the board to meet this claim; so that, if you find that 

the notice was served at any such time as that, it seems to be 
102 conceded all around that your verdict ought to be for the 
plaintiff for the full amount. 

But there is another phase of the case. There was some kind of a 
settlement made between the board and Myers & Son on September 
5th, 1883. Of course, if the board had already received notice of 
the claim upon this contract—I do not mean mere notice that there 
was a contract between Mvers and Son and the safe and lock com- 
pany, because the fact that they might have notice of the contract 
between Meyers and Son and the safe and leck company would 
not be enough—they must have such notice of the terms of that 
contract as to inform them that they were to pay the money to the 
safe and lock company. They must have known that part of the 
contract, because that is the significant part of the contract in the 
aspects of this case. I say, if they knew the contract in this particu- 
lar before this settlement was made they had no right to make a 
settlement in any respect to the advantage of Myers & Son whereb 
any benefits would go to Myers & Son to the injury of this plaintiff. 
In other words, they could not pay Myers & Son by way of settle- 

ment as against the rights of this plaintiff, if they 2 those 
103 rights, any more than they could pay Myers & Son directly 
in the progress of the work; but suppose they had no notice 
at all, either at the time this settlement was made or any previous 
time —of course, notice once given, as counsel said, is good right 
along they cannot forget it—they are bound to remember it—so 
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that if they had notice once they had it for all time. The propo- 
sition is made on the part of the plaintiff that that was not a good- 
faith settlement, and did not in fact embrace a full payment to 
Myers; that, — en the settlement, there still remains 


—— due to Myers. Of course, if the settlement was a sham, 
not intended as between the parties to be a settlement, then it has 
no influence against the rights of the plaintiff in this suit; but 
if the eounty commissioners did not know of this claim they had a 
right to make any settlement they saw fit with Myers & Son, and if 
they did make a full settlement and paid them off, that is the end 
of this case, unless, of course, these parties have shown some such 
mistake in the settlement, as Myers & Son might be allowed to show, 
if they saw fit, to ask to have it opened up; so that, if they had no 
notice of this contract, I say to you that of course they were 

104 untrammeled to make a settlement with Myers & Son, and if 
they did make a settlement with Myers & Son, closing up 

their accounts with Myers & Son, and paid them what was due them 
and kept nothing back, that would be the end of it. But it is sug- 
ested that the settlement was not in good faith; that the object of 
the board was to escape liability to the plaintiff and to other claim- 
ants, and that some things were put into the settlement that did 
not belong to the account of Myers & Son at all, for the mere pur- 
pose of making it look large and for the purpose of cutting out these 
claimants. It seems to be undisputed that there were $2,000 kept 
in the hands of the commissioners conditionally with reference to a 
claim of some one of the name of Secrist—that is, by the terms of 
this settlement, $2,000 was held back, which it was understood 
should be paid over to Myers & Son if the claim of Secrist was 
not established ; and it seems to be conceded that the claim of Se- 
crist has been disposed of without establishing any liability against 
the county; and the plaintiff here insists that that $2,000 they have 
a right to recover now, because it isin the hands of the board 

105 of commissioners, and their suit, at least, is notice of their 
claim, and, if it has not been paid over to Meyers & Son, they 

have a right to it. The only response to this that I recollect of 
hearing is that the finishing of the jail cost more than it was contem- 
plated, and that they held that sum back to make that good to the 
county. It seems to be undisputed that there was a certain amount— 
a thousand dollars or thereabouts—held back by the terms of the 
settlement for the purpose of doing the unfinished work ; that it was 
agreed that said Meyers & Son should receive that much less, the 
commissioners keeping that much back in order to finish the jail. 
Those were the terms of the settlement, and consequently, unless 
Myers & Son deceived the commissioners in some way with regard 
to the amount that was necessary to finish the jail, the commission- 
ers have no right to hold this $2,000 on that account, even though 
the finishing of the jail cost more than they intended or ex 
If the settlement was a good settlement, made as a real settlement 
between Myers & Son and the commissioners, and a sum was kept 
back for the purpose of finishing the jail, that is the end of the 
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county’s rights as against Myers & Son on that scope, unless, I say, 
Myers & Son deceived them. 
106 Of that, I believe, there is no pretence or claim in the evi- 
dence. It seems to me, therefore, to follow that, so far as the 
$2,000 is concerned, there is that much of Myers & Son's money in 
the hands of the commissioners that this plaintiff may seize upon. 
I do not know of any defence against that proposition in the case. 
It is claimed, in addition, that there were $4,500, on a mere pretence 
of a counter-claim against Myers & Son, kept back on account of the 
delay in finishing the building of the jail, it being stipulated in the 
original contract that they should be entitled to $25 per day for 
such delay, but that, as a matter of fact, it was not intended that 
that should be charged as against Myers & Son, but it was kept out 
in order to help Myers & Son defraud their creditors. I say to you, 
as against all these creditors, or as against the plaintiff, at least, the 
commissioners, under the terms of this contract, had a right to settle 
their damages with Myers & Son; but, of course, that means a good- 
faith settlement, and once being settled, if it was in good faith, and 
they did not know of the agreement of these parties—in other words, 
did not have notice of the agreement—that settlement is bind- 
107 ing on this plaintiff; but if it was a mere pretense of settle- 
ment and was being so manipulated as to enable them to turn 
over money to Myers & Son, then they ought not to be allowed to 
get the benefit of, and that I will leave to you, as a question of fact, 
whether it was a good-faith transaction. It is claimed, too, that 
there was about a thousand dollars paid over to the architect that 
was charged to Myers & Son, when it was no part of Myers & Son’s 
responsibility, and that it was done for this same fraudulent pur- 
of enlarging the amount of payment. Charging this fraudu- 
ent purpose embodies the charge that the commissioners had notice 
of this agreement. So, too, if they had notice of the terms of this 
contract they had no right to pay that $1,000, nor to make any other 
arrangement with Meyers & Son for the purpose of cutting down this 
claim; but if they did not know of this agreement and made their 
arrangements with Myers & Son in good faith it was binding on 
this plaintiff, and they, the board, would have a right to make 
arrangements to pay the architect or anybody else; but if, as a 
matter of fact, it was done as a sham, it has no effect, and so I sub- 
mit that to you, first, upon the proposition, Did the board 
108 at that time know of this claim of the plaintiff? If they did 
they were bound to take care of it; if they did not know of 
it, then did they act in good faith? If they did their act is not to 
be disturbed ; but if it was in bad faith, not intended really to be 
charged to Myers & Son, then you would have a right to disregard 
it. The same with regard to the paying of the architect. If they 
made the agreement with Myers & Son in good faith, without know- 
ing of the plaintiff’s claim, the plaintiff has no right to complain. 
If they did that in bad faith, to make a pretense to cut the plaintiff 
out, you would be allowed — — it; and so with regard to the 
remainder of the 84,000 —the $2,851.80. If they paid that without 


knowledge of this agreement it cannot be reclaimed by the plaintiff; 
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if they did pay that with knowledge of this agreement of course 
they cannot get credit for it as against the plaintiff. 
ow, in respect to some claims that they paid during the time 
that Mr. Parry was superintendent. The burden of proof is on the 
board of commissioners to show what payments they have made 
on the jail account. They claim that they paid out about 
109 $3,600. I believe, under the superintendency of Parry before 
the date of this settlement, counsel for the plaintiff, on the 
other hand, claims that they had authority from Myers & Son to 
the extent of only seven hundred odd dollars, they having produced 
Myers & Son’s orders to that extent. The burden is on the defend- 
ant to show that any payments they claim to have made were made 
to Meyers & Son directly, or when made to others with the author- 
ity of Myers & Son, and unless they have shown that you should 
di such payments. Of course, this is in to auy situa- 
tion before the settlement was made. If they had paid out money 
without authority from Myers & Son and a settlement was after- 
wards made and such payments were brought into that settlement— 
I mean a good-faith settlement, of course, without any intention to 
wrong other creditors, with the consent of Myers & Son—they would 
be payments as if they had been authorized by Myers & Son in the 
first instance; but if they made payments without authority and 
afterwards received notice of this contract of the plaintiff before the 
ratification or before the settlement they could not, even with 
110 the consent of Myers & Son, treat those as payments to the 
injury of this plaintiff. 

It seems, also, that there is the sum of the $3,700 paid out after 
the settlement, and, as you perceive, after the county commissioners 
took the jail off of the hands of Myers & Son, with the understand- 
ing that they would finish it themselves. By the terms of this set- 
tlement they had kept out a thousand dollars for that purpose. If 
that settlement is allowed to stand as a good-faith settlement what 
— paid out aſter the settlement is not to be considered here at all; 
and, of course, if this settlement is set aside they cannot be con- 
sidered, for the reason that such payments would not affect the rights 
of the plaintiff, not having been made by the authority of Myers 
& Son, or, rather, unless the evidence showed that they were made 
by the authority of — — & Son. 

The case is one, gentlemen of the jury, that — your cluse 
attention and careful consideration. I do not think I could say 
anything further to aid you, or, at least, that it is my duty to say 
anything further in regard to it. I believe I have instructed you 
with respect to the law of each disputed point in the case, and so I 

will leave it with you. 
111 In respect to interest, however, I will say that if the plain- 

tiff prevails on the theory of having given notice to the board 
of commissioners intesest should be allowed from the time the work 
was finished, or, at least, after a reasonable time from that point 
had elapsed for the commissioners to pay them—interest at the rate 
of six per cent. annum. On the other theory—that is, that 
notice — ’s claim was not given before the bringing of the 
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suit—interest should not be given until the time when the suit, at 
least, was begun. 


And thereupon the defendant, The Board of Commissioners of 
of Delaware County, at the proper time and in the proper manner 
excepted to the parts and propositions of law as given by the judge 
as follows, namely: 


“As bearing upon your consideration of that question it is proper 
that I explain to you the legal effect of this agreement between 
Myers & Son and the safe and lock company. In substance, as I 
understand it, it is this, that in respect to the iron-work the safe 
& lock company shall come into the shoes of Meyers & Son; that 

that company should stand as if the work had been struck off 
112 to it as original bidder at the price of $7,700 ; that it should de 

this work in accordance with the specifications contained in 
the original contract between the county and Myers & Son, and 
that it should receive its pay from the county as Meyers & Son would 
be entitled to if they went on under their contract and did the work— 
that is to say, that from time to time as the work progressed esti- 
mates should be made upon which the safe company would be en- 
titled to eighty per cent., twenty per cent. being retained until the 
work was finished for the purpose of securing the county. The effect 
of this agreement, gentlemen, as between Meyers & Son and the safe 
& lock company was to put the safe & lock company into the 
casper of being entitled to do that work and to get the pay there- 
or in the manner stated from the county. Meyers & Son made no 
agreement. They are bound by no promise to pay the safe & lock 
company. They did not bind themselves to pay. The agreement 
contains no promise on the part of Meyers & Son to pay, and by 
doing the work under the agreement the safe & lock company 
acquired no right of action—no demand against Meyers & Son for 
their pay. They were entitled simply to look to the county. They 

had no other source to look to for pay.” 
113 And the following part and proposition, to wit: 

“T say to you if the notice was given that from the time it 
was given it became the duty of the county thenceforth to recognize 
the rights of the safe & lock company to receive, so far as the esti- 
mates should be based upon the iron-work, the proceeds of that 
work, or if estimates were for any reason delayed upon that work, it 
was their business to see that the money which they had stipulated 
to pay to Meyers & Son should not be paid to them in sums that 
would cut down the amount which would ultimately become due to 
the ironmen or the safe & lock company. In other words, from 
the time the board had knowledge of this contract, if they did get 
knowledge of it, they were bound to recognize the rights of the safe 
> lock company and withhold money enough to able to pay 

em.” | 

Also the following part and proposition, to wit: 

“ Now, I say this much on the subject of notice, so far as it is 
claimed that notice came by reason of anything that was said to the 
board or to members of the board; but I instruct you that the 
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auditor of a county bears such a relation to the board and has 
114 auch duties under the statute as makes him a representative of 

the board in respect to notices; and I say to you that if a 
copy of this contract was presented to the auditor in his office, with 
the request that he communicate it to the board in order to give it 
notice of the contract, and he received it, that, in law, was notice of 
the existence of this contract. By the law it was the auditor's duty, 
was Within his power as auditor, and made his duty, to receive 
such papers and communicate them to the board. He is the clerk 
of the board, and when such a paper is placed in his custody as au- 
ditor it is in the custody of the board and is a matter of which 
they are bound to take notice and are considered as having notice.” 

And the following part and proposition, to wit: 

“So that, if you find as a matter of fact that this copy of the con- 
tract which has been in dispute between the witnesses and between 
counsel was presented to the auditor on the sixth day of December 
or at any. time in December, 1882,or at any time from the time it 
was so presented to the auditor, it became notice of this contract, and 
any payment that the board afterwards made to Meyers & Son, if 

they made any, whereby they cut down the amount payable 
115 on this contract below the sum that would be due this safe 

& lock company, that would not affect the safe and lock com- 
pany. Their right to recover money would not be affected by pay- 
ments made to Meyers & Son after notice of this agreement. 

To each of which propositions and parts of the said — above 
set forth the defendant, The Board of Commissioners of Delaware 
— 3 by its attorneys, at the time and in the proper manner ex- 
cepted. | 

And thereupon the jury retired, and after due consultation re- 
turned into court their verdict. 

And thereupon the defendant, at the same term and at the proper 
time, to wit, on the 4th day of February, 1886, filed its motion and 
reasons for a new trial as follows: 

Comes now the defendant, The Board of Commissioners of Dela- 
ware County, Indiana, and moves the court for a new trial in the 
above-entitled cause for the following reasons, to wit: 

(Ist.) Because the court erred in refusing to remand this cause to 
the State court (from whence it was removed) on motion and 
request of said defendant and for the reasons then and there 

given. 
116 (2nd.) Because the court erred in not dismissing the said 
action when on the trial of said action it was admitted that 
the defendant, Edward F. Meyers, was, at the date of making the con- 
tract sued on and at the date of making the assignment of the con- 
tract mentioned in the complaint and has ever since been and now 
is, a citizen of the State of Indiana. | 

(Zrd.) For orror of law occuring at and upon the trial of said 
action, in this, to wit, in refusing to allow or permit the defendant 
to read in evidence the declaration and account therein sued on in 
cause No. 7819 and therewith the assignment in writing from Wm. 
H. Myers & Son, of the contract mentioned in the complaint to the 


— 


— . — 
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plaintiff, The Diebold Safe & Lock Company, and to know said as- 


signment was made while said action was pending. 

(4th.) The court erred in instructing the jury in substance as fol- 
lows, to wit: (a.) The legal effect of the agreement between Myers & 
Son and the Diebold Safe & Lock — ne was and is the same as 
if the iron and chrome-steel work for the jail had been struck off to 
the plaintiff as an original bidder at the price of seven thousand 

seven hundred dollars ($7,700), and that 77 notice given 
117 by the safe & lock company to the Board of Commissioners 

of Delaware County of the terms of their contract with Myers 
& Son the county would me liable upon such notice to pay the 
Diebold Safe & Lock Company the full amount agreed upon for 
doing the iron and chrome-steel work as agreed upon between it and 
Myers & Son, and that the county became liable without reference 
to whether the board of county commissioners for the county agreed 
to become the paymaster of the Diebold Safe & Lock Company or 
not. The court further erred in charging the jury that Myers & 
Son did not become liable to pay the Diebold Safe & Lock Company 
for the work so promised and agreed to be done, and that it must 
look alone to the county for such pay. 

(b.) The court further erred in charging the jury that if they 
found that notice was given to the county of the terms of their con- 
tract that from that time it was the duty of the board of county 
commissioners to retain sufficient money to pay the full sum of 
seven thousand and seven hundred dollars ($7,700) to the Diebold 
Safe & Lock Company upon the completion of the iron and chrome- 
steel work by it, and in charging that the board of county com- 

. missioners from the time they got knowledge of the terms 
118 of the contract between Myers & Son and the Diebold Safe 

& Lock Company that they were bound to recognize the 
— Safe & Lock Company and withhold money enough to pay 
them. 

(c.) The court further erred in charging the jury that written 
notice of the terms of the contract between the Diebold Safe & Lock 
Company and Meyers & Son served upon or left with the county 
auditor was notice to the board of county commissioners and would 
bind them from the date on which it was served or given to the 
county auditor. The court further erred in charging the jury that 
by law it was the auditor's duty and within his power and made 
his duty by law to receive papers such as before described and com- 
municate them to the board, and that the board of county commis- 
sioners were bound to take notice and would be considered as hav- 
ing notice of whatever the writing contained by filing it with or 
leaving it with the county auditor. 

(d.) The court further erred in charging the jury that if the 
found that a copy of the notice such as was described had been le 
with the county auditor on the 6th day of December or at any time 

in December, or at any time after that, that from the time it 
119 was so presented it became notice to the board of commis- 
sioners and bound the county from that date. 

The court further erred in charging the jury that they might 
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consider, under the evidence, whether the settlement made between 
Meyers & Son and the county commissioners of date September 5th, 
1883, was mere sham and not a good-faith settlement, and in sub- 
mitting that question to the jury, because there was no competent 


evidence given on the trial tending to impeach it, and therefore-the 
question should not have been submitted to the jury. 

The court further erred in refusing to give to the jury in charge 
the instruction tendered and asked by the defendant. 

(6th.) The court erred in trying said cause us a common-law 
action, when, in fact, if any ground of action is shown at all it is an 
equitable suit. 

(7th.) The verdict of the jury is contrary to law. 
(8th.) The verdict of the jury is contrary to the evidence. 
9th.) The damages assessed by the jury are excessive. 
trot) The court has no jurisdiction of this cause. 
WM. BROTHERTON, 
HARRIS & CALKINS, 
Ait s for Oft, Board of Commissioners of Delaware Co. 


120 Which motion for a new trial was overruled; to which 

ruling the said defendant, The Board of Commissioners of 
Delaware County, excepted in proper form and manner, and at the 
same time the court overruled the motion made at the commence- 
ment of the trial, hereinbefore set forth ; to the overruling of which 
motion the said defendant, The Board of Commissioners of said 
County, likewise excepted in proper form and manner. 

And thereupon, on the 13th day of March, 1886, the defendant 
filed its motion in arrest of judgement as follows: 

Comes now the said defendant, The Board of Commissioners of 
Delaware County, and moves the court to arrest the judgement 
herein for the following reasons, namely : 

1. For that the complaint and declaration herein of said plaintiff 
is entirely insufficient in law and does not state facts sufficient to 
constitute a good cause of action against the said defendant. 

2. For that it appears, both by the record herein as well as by the 
evidence given on the trial of said cause, that this court has no juris- 
diction to hear and determine the questions at issue between the 


rties. 

121 Pe ord. For that the record shows that if any cause of action 
exists in favor of the plaintiff against the defendant the same 
is an equity and not a common-law action ; that therefore the trial 
of said cause by a jury was a mistrial, and no judgement can be 

rendered upon the verdict. 
Wherefore the defendant, The said Board of Commissioners of 
Delaware County, prays that the said judgement may be in all things 


arrested. | 
HARRIS & CALKINS, 
Ait ys for PUff. 
Which motion was afterwards, to wit, on the 13th day of March, 
1886, overruled by the court; to which ruling the said defendant 
likewise excepted in proper form and manner. 
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And thereupon, on this 26th day of March, 1886, and during the 
term at which said cause was tried, this bill of exceptions was made, 
presented, and signed by the judge of this court and ordered to be 
made a part of the record in this cause. 

In witness whereof the signature of the said judge of said court is 


hereto affixed. 
WILLIAM A. WOODS. 


122 And afterwards, to wit, at the November term of said 
court, on the 28th day of April, 1886, before the Honorable 
William A. Woods, judge as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 
Comes now the defendant, by counsel, and files his appeal bond 
herein in the sum of twelve thousand dollars, with C. E. Jones 


and William Brotherton as sureties therein, which bond is approved 


by the court. 
123 Uwnitrep States or AMERICA, en : 
District of Indiana, ; 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and 
foregoing is a full, true, and complete transcript of the record in the 
above-entitled cause as fully as the same appears of record and on 
file in my office. 

Witness my hand and the seal of said court this 28th day of May, 
A. D. 1886. ä 

[Seal Circuit Court of the United States, District of Indiana.] 


NOBLE C. BUTLER, Clerk. 


124 Uwyritrep States OH AMERICA: 


The President of the United States of America to the judges of the 
circuit court of the United States for the seventh judicial circuit 
and district of Indiana, Greeting : 


Because on the record and proceedings, as also on the rendition 
of a judgment in a plea which is in the said circuit court, before 
you, between The Diebold Sufe and Lock Company and The Board 
of Commissioners of Delaware County, Indiana, et al., a manifest 
error hath happened, to the t damage of the said The Board of 
Commissioners of Delaware Co., as by its complaint appears, and it 
being fit that the error, if any there hath been, should be duly cor- 
rected and full and speedy justice done to the parties aforesaid on 
this behalf, you are hereby commanded, if — be tberein 
given, that then, under your seal, distinetly and openly, you send the 
record and proceedings aforesaid, with all things concerning thé same, 
to the Supreme Court of the United States, together with this writ, so 
that you have the same at Washington on the eleventh day of Octo- 
ber next, in the said Supreme Court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error 
what of right and according to the law and custom of the United 
States should be done. 


— 
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Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, and the seal of said circuit 
court, this 20th day of May, A. D. 1886. . 

[Seal Circuit Court of the United States, District of Indiana.] 


NOBLE C. BUTLER, Clerk. 


125 United States of America to The Diebold Safe & Lock Com- 
pany, William H. Myers, and Edward F. Myers, Greet- 
ing. 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant toa writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Indiana, wherein The Board of Commissioners of Dela- 
ware County, Indiana, is plaintiff in error and you are defendants in 
error, to show cause, if any there be, why the 7 — rendered 
against the said plaintiff in error, as in the said writ of error men- 
tioned, should not be corrected and why speedy justice should not 
be done to the parties in that behalf. 

Witness the Honorable William 4. Woods, judge of the district 

court of the United States for the district of Indiana and er officio 
| judge of said circuit court, this 20th day of May, in the year of our 
rd one thousand eight hundred and 86. 
» |g [Seal Circuit Court of the United States, District of Indiana.] 


WILLIAM A. WOODS. 


| 126. On this — day of ——, in the year of our Lord one thousand 
| eight hundred and —, personally appeared —— —— before 
me, the subscriber, ——- ——, and makes oath that he delivered a 
true copy of the within citation to —— ——. | 


Sy Sworn to and subscribed the — day of ——, A. D. 187-. 


We acknowledge service of the within notice & citation. 


May 24th, 1886. 
RITTER & RITTER, 
Attorneys for Diebold Safe & Lock Co. 


We acknowledge service of the within notice & citation. 


May 29th, 1886. 
WILLIAM H. MYERS. 
4 EDWARD F. MYERS. 


Endorsed on cover: Indiana C. C. U.S. No. 295. The Board of 
Commissioners of Delaware County, Indiana, plaintiff in error, vs. 
The Diebold Safe & Lock Company, William H. Myers, and Edward 
F. Myers. Filed June 26, 1886. 
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SIPREME COURT OF THR UNITED STATE 


OOTOBDR THRM, 1888. 
No. 296. 
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DELAWARE COUNTY, 
vo. 
DIEBOLD COMPANY. 


REPLY BRIEF BY APPELLANT. 


Plaintiff in error desires to reply: 
1. The statement that $7,700 “was the exact amount of the 


architect’s estimate of the iron work,” is not to be found in the 
record. 


2. The statement that the County Board “discharged Meyers” 
in the spring of 1883 is not true. The contract was not forfeited, 


canceled or abandoned, but Meyers & Son continued the work un- 
der the contract. 

3. It is not true, if the county is made to pay this $7,700, that 
then $16,784 “is the full amount that it ever legitimately and hon- 
estly has paid or would have to pay for the erection of said jail ex- 
cept the unknown amount paid to 3 at the settlement of Sep- 
tember 5, 1883.” 


On the trial the County insisted it had paid out before the settle- 
ment over $18,000, not including the agreed damages, or the sum 
then paid (which the bill of exceptions does not state), nor the addi- 
tional $2,000 to be paid on condition that Secrest did not gain that 
suit. 


The plaintiff, on the trial, claimed the County had not paid out 
prior to the settlement more than the sum of $13,000.” (Record, 
p. 27; folio 73.) 


As the plaintiff elected not go to trial on the second paragraph 
of the declaration to recover, as assignee of Meyers & Son, “all 
sums and balance,” (Exhibit C,“ Rec., p. 6); the precise state 
of the accounts was not involved, but the right of recovery rests 
wholly, on the first paragraph based on the instrument of March 6, 
1882. (Exhibit B,“ Rec., p. ö.) f 

So that after the Court had settled the law of the case on de- 
murrers, two questions only were open for trial. 


First. Was the building contract assignable in parts, and if so, 
then, Second, did notice merely to the County of the partial assign- 
ment (Exhibit B“), bind it to the payment of $7,700 to the Die- 
bold Company? 


4. It seems needless to again repeat that the material and con- 
trolling averment of the first paragraph of the declaration on which 
plaintiff elected to go to trial, is that by the agreement of March 6, 
1882, (Exhibit B) Meyers & Son— 


‘¢ Assigned, sold and transferred to it, plaintiff, so much of said claim 
and demand against said Board of Commissioners and said County of 
Delaware, on account of said contract and the erection and construction 
of said jail, to the extent of said $7,700; that said Board of Commissioners 
and said County of Delaware had notice of said contract and of said assign- 
ment at the time the same was made, and at and before the time that any 
payments were made to Meyers & Son,’’ etc. (Rec. p. 3.) 


5. Appellee's counsel do not question the proposition that notice 
to the Auditor was not notice to the Board. 


6. They assert (p. 27), “the Board did assent.” This is not 
the theory upon which the Court put the case to the jury, and is 
untrue. The case turns, as to the instructions or answers to these 
questions: Whether notice of the instrument of March 6, 1882, 
binds the county, whether notice to the Auditor was enough, and 
whether the contract was assignable in parts. 


7. We ask to reply briefly to the argument made in support of 
the position that a public building contract under the Indiana 
Statute, is divisible into fragments, and each part assignable, so as 
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to make the County acoount with and responsible to each and every 
assignee. 

This is not a case where A (Meyers & Son), having a demand 
against B (the County), gives C (Diebold & Co.) an order payable 
out of moneys in 3786 hands coming to A. Meyers & Son did not 
owe Diebold & Co. anything on March 6, 1882, and by the terms 
of that instrument, the County never was to be their debtor for the 
money to be paid to the Diebold Co. The County was to be made 
debtor to the Diebold Co. when it did certain work, by notice, and 
not by acceptance of the proposition, or consent to become pay- 
master. And the Court told the jury that mere notice to the 
County of this arrangement made between Meyers & Son and the 
Diebold Co., imposed upon the County the status of debtor to the 
Diebold Co. in the sum of $7,700. 


On this proposition of law, we join issue. It is clear such a 
transaction is an assignment of a part of the executory contract, 
and not the assignment of an existing debt, even in equity. And 
our contention is, the contract is not assignable, especially in frag- 
ments, so as to make the County debtor to the Diebold Co., without 
the consent of the Board for a part of the contract price, leaving 
it debtor to Meyers & Son for the remainder; yet the Court told the 
jury it was debtor for $7,700, if it had notice, regardless of whether 
it consented or not. 


The learned counsel have not cited a case or text to prove that a 
public executory contract may be assigned in parts so as to impose 
the stutus of debtor upon the municipality to each holder of a 
part, without its consent. Of course, if the municipality has power 
to and does consent, it does not lie in its mouth to refuse to account 
with and pay to the partial assignee the money due for the part per- 
formed ; so, after the contractor has performed the contract and has 
money due him, he may draw an order against the money, which 
the municipality may pay and charge to him. This is paying him. 
But that is not this case. The following cases cited rest on the 
principle that the municipality consented to the assignment. 


Devlin v. Mayor, 63 N. V. S., see p. 14; 

Brockett v. Blake, (City of Boston) 7 Met. 335; 
(See argument City Attorney, p. 338); 

St. Louis v. Clements, 42 Mo. 69, p. 73. 
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So, in the following cases cited, a creditor or contractor having 
money due or coming due from a person or body, gave orders on 
the debtor that he pay to a third person and charge to him. If the 
debtor accepts the order, assumpsit lies; if not, then a bill in equity 
to reach the fund. a 


Dannot v. Comptroller, 77 N. Y. 45, 48 ; 
Orocker v. Whitney. 10 Mass. 319; 
Field v. Mayor, 6 N. Y. 179; 

Parker v. Syracuse, 31 N. T. 376. 


But this is not such a case. The County did not accept or prom- 
ise to pay plaintiff. So assumpsit will not lie. 


The instrument of March 6, 1882, was not a bill, draft, or order 
drawn against a fund, due or to come due to Meyers & Son for 
work done or to be done by them. Counsel say (p. 9) it is in the 
nature of an order or draft “ which being assented to (accepted) by 
the County * amounts to an acceptance, etc. They thus are 
driven to rest on the law of acceptance, which is foreign to this case. 


Counsel cite cases of street improvement contracts held to be 
assignable as a whole, in support of their position. 


Street improvement contracts where the cost is taxed to the 
abutting property are of a different character to a State or Gov- 
ernment contract. The property owner, or rather the res, is the 
real debtor and the municipality acts in the capacity of an agent 
in laying the tax for the use of the contractor. The city is not the 
real paymaster, the money is not paid out of the public treasury. 
The city keeps no accounts and has no vouchers. Certificates are 
issued by the city to the contractor against the owners or the lots 
which are liens on the abutting property. The property-holder is 
free to make a different contract as to prices and times of payment 
with the contractor. a 


Gee v. Small, 12 Wis. 450. 


As the public municipality is not paymaster, its status is not 
changed by any assignment, and therefore the question of public 
policy of the assignment of Government contracts is not involved. 
The following cases fall within this class (none of which hold that 
a street improvement contract may be assigned in parts) : 
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Moree v. Gilman, 18 Wis. 873 (Milwaukee); 
Taylor v. Palmer, 31 Cal. 240 (San Fraucisco) ; 
Erna v. Kunkle, 5 O. St. 521 (Cincinnati) ; 

„ Kk. Louis v. Clemens, 42 Mo. 69; 

Smith v. Flack, 95 Ind. 116 (Indianapolis) ; 
Pendleton v. St. Louis, 49 Mo. 565. 


Our position as to the non-assignability of government contracts 
in whole—where the government is the paymaster—is not assailed, 
much less the division of an entire contract among a number of 
assignees. Neither is our contention met that under the Statute the 
contract was not assignable—or the position that the 7th clause of 
the contract (Rec., p. 8, folio 17) prohibits it. 


8. The decision of Deady, J. (14 Fed. Rep, 177), is cited, to 
the point that a County Commissioners’ Court is not a “State 
Court.” He held so under the Statute of Nebraska, because, he 
said, they could not enforce the attendance of witnesses, nor render 
judgments. As pointed out before, the Commissioner’s Court of Del- 
aware county had power to “try causes (R. S. Sec. 5742) and 
make decisions (Jd. 5769) and “ adjudge costs ” (Sec. 5822), on 
which fee bills issue. It is well known that under Sea. 5742 wit- 
nesses are subpoenaed and the like, as in the Circuit Court. It is 
true, on appeal, the cause is tried as an original cause,” but the 
Appellate Court may “send the case down ” with an order how to 
proceed, or make a final determination, (Secs. 5777-8.) Such is 
the Federal rule on appeals from the District to the Circuit Court, 
R. S. U. S. Sec. 636. The appeal does not ipso facto vacate the 
judgment, for every one must admit if the appellant dismiss his ap- 
peal the judgment stands in full force. 


We accept as true the test applied by the late Chief Justice when 
on circuit in Virginia, (1 Hughes 275). Was the Commissioners’ 
Court, when trying this case, acting as the executive or judicial de- 
partment of the State government? And we answer in the very 
words of the Supreme Court of Indiana, pronounced on January 
23, 1889, in Mazwell v. Board, etc. (N. E. R., Vol.—, p. —) 


It is settled in this State that the Board of Commissioners is a court of 
limited jurisdiction, and that in passing upon claims presented to it, it 
acts in a judicial capacity. Its adjudications in matters over which it has 
jurisdiction, are as binding upon the parties as the adjudication of any 
other court. 


It matters not whether the State Court is ‘‘of limited or general 

jurisdiction.” 
Gaines v. Fuentes, 92 U. S., 19; 
Guy v. Baltimore, 100 U. S., 434. 

Whether the Commissioners’ Court is a court depends on the law 
of the State. The removal is to be taken from the State Court 
wherein the suit is “commenced.” On appeal the case is tried on 
the same pleadings. The oral evidence is not taken and certified. 
It is true new evidence may be given, as it may in this Court. (R. 
S. U. S., Sec. 698.) The petition must be filed“ in said State 
Court,” that is, in the Court where the suit is “commenced.” 
This case was commenced in the Commissioners’ Court, and there 


was an adjudication, and an appeal into the Circuit Court; but the 


case was nut commenced in that Court, without which it had no 
jurisdiction to receive the petition for removal. 


Counsel quote from Bass, etc., Co. v. Parke County, (115 Ind. 235) 
to uphold their contention that a county must pay for the material 
-used, if the contractor does not. And in the absence of the facts 
the words quoted (p. 8) are misleading. 


Meyers, in that case, was awarded the contract to build a court 
house and a jail. He sub-let the iron-work to the Bass Company. 
Before the buildings were completed Meyers abandoned the job, and 
the Commissioners forfeited the contract, and undertook to carry 
the buildings to completion. At the time of Meyers’ failure he 
owed the Bass Co. $10,000. The Bass Co. finished the iron-work 
and filed a claim charging that the County agreed—if it would go 
on—to pay, lst, the debt Meyers owed it of $10,000; 2d, the 
value of the work, etc., put in the buildings after the Board forfeited 
the contract. The lower Court held that the Board could not em- 
ploy the Bass Co. without advertising, etc. The Supreme Court 
held the Commissioners had no power to assume the $10,000 which 
Meyers owed, but had power, without a new letting in this case, to 
complete the buildings, and was bou»d to pay the Bass Co. for the 
work, etc., done after the failure, and which they engaged it to do. 


Now, the quotation is good law. Delaware County could not employ’ 


the Diebold Company while the contract with Meyers & Son was in 
force. And if it could not assume the status of debtor voluntarily, 
it is not easy to see how it could be imposed by mere notice. 
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9. On the question of jurisdiction counsel “ concede” Meyers & 
Son were essential parties to the second paragraph of the declara- 
tion, (p. 8-9.) If so, upon their theory the action was not “com- 
menced in the Delaware Circuit Court, when it was removed. A 
declaration and the presence of all essential parties are necessary to 
the commencement of a suit. The entire case is the removable suit. 
Counsel insist that the dismissal of the second paragraph cured the 
error. We do not concede that plaintiff “could not make any other 
defendants parties to the claim filed before the Board of Commis- 
sioners excepting the County itself.” (p. 8.) The power is given 
to “try causes,” (Sec. 5742), which implies all necessary powers to 
prepare a case for trial. So that if it be held that the trial in the 
County Court was not a “trial” within the meaning of the removal 
act, but a means only of getting jurisdiction over the County; then 
it follows that the removal was premature, as in the Delaware Cir- 
cuit Court essential parties were not even made defendants. So 
that one of two things must be true—either the suit was tried in 
the Commissioners’ Court, or it was not fully commenced in the Cir- 
cuit Court. And a case not entirely begun, is not commenced at 


all. 4 . 


Appellant abides the judgment of the Court. 


ADDISON C. HARRIS, 
WILLIAM H. CALKINS, 
INDIANAPOLIS, Feb. 7, 1889. Atty’s for Appellant. 
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WAA COURT OF THE UNITED STATES, 
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THE BOARD OF COMMISSIONERS 
OF DELAWARE COUNTY, INDIANA, 
VS. 
THE DIEBOLD SAFE AND LOCK COMPANY, 
WILLIAM H. MEYERS AND 
EDWARD F. MEYERS. 


: STATEMENT. 


For the sake of brevity, the plaintiff in error will be called the 
County, and the defendant in error the Diebold Company. 


By the laws of Indiana, hereafter set out, the County had au- 
thority to erect a jail by public contract only. 


1. On January 20th, 1882, the County made a contract with 
Meyers & Son, of} Ft. Wayne, Indiana, to erect a county jail accord- 
ing to au adopted plan, for $20,000, to be completed by September 
4th of that year. (Exhibit “A,” Transcript pp. 6-7; folio 13, et seq.) 


2. The law of Indiana requires that all contracts for county 
buildings costing over five hundred dollars, shall be let to the lowest 
responsible bidder, after public advertisement, who shall give bond 
to perform the work according to the plans and specifications adopt- 


2 


ed and filed in the office of the Auditor of the county. (Acts 
1875, p. 36; R. 8. 1881, Sections 4243, 4244 and 4245.) 


In 1877 an additional statute was enacted, as follows: 


‘sContractor’s Bond. No bid for the building or repairing any court house, 
jail, poor-asylum, bridge, fence, or other county building or work shall be 
received or entertained by the Board of Commissioners of any county in 
this State, unless such bid shall be accompanied by a good and sufficient 
bond, payable to the State of Indiana, signed by at least two resident 
freehold sureties; which bond shall guaranty the faithful performance and 
execution of the work so bid for, in case the same is awarded to said bid- 
der, and that the contractor so receiving said contract, shall promptly pay 
all debts incurred by him in the prosecution of such work, including labor, 
materials furnished, and for boarding the laborers thereon.” (R. S. 1881, 
Section 4246.) 


% Any laborer and materialman, or person furnishing board to said 
contractor, as in the preceding section provided, and having a claim 
against such contractor therefor, shall have the right of action against 
such contractor and his bondsmen therefor: Provided, Such person shall 
have first demanded payment of the same from such contractor.’’ Ibid, 
Section 4247. 


A proper bond was given in this case. 


The contract contained the following provisions: 


7. The County will not in any manner be responsible to or account- 
able for any loss or damages that may happen in or to said works, or any 
part or parts thereof, respectively; or for any of the materials or other 
things used and employed in finishing and completing the said work.“ 


8. Should the contractors fail to finish the work on or before the 
time agreed upon, they shall pay to the parties of the · first part (the 
Connty) the sum of $25 per diem for each and every day thereafter the 
said work shall remain unfinished, as and for liquidated damages. 
(Transcript, p. 8, folio 17.) 


3. On March 6th, 1882, the contractors, Meyers & Son, sublet 
the iron and steel work to the Diebold Safe and Lock Company, as 
follows: 

Fort Wayne, Ixp., March 6th, 1882. 

„We, the Diebold Safe and Lock Co., at Canton, O., hereby agree to 
construct, and place in position, in the new jail to be erected in the 


city of Muncie, Delaware county, Indiana, all of that portion of the work 
for same (locks included), and described under the head of iron and 
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chrome-steel work in specifications and according to plans delineating 
them, as already adopted by the Board of County Commissioners of said 
county, the same as though the contract for such work had been awarded 
us direct; the contract price for said work to be seventy-seven hundred 
dollars (97, 700. 00) for above work completed and accepted by the super- 
intendent of the building and the County Commissioners, to be paid by 
the said County Commissioners in monthly estimates, less amount 
retained according to law and contract between the County Commissioners 
and Wm. H. Meyers & Son, on completion of said work in full, as per 
amount named in this contract and charged by them against Messrs. W. 
H. Meyers & Son, and in full settlement with them for such iron and 
chrome-steel work under their contract with the County Commissioners; 
and any questions that may arise on the construction of the work, or devia- 
tions from the plans and specifications that may arise or be deemed advisa- 
ble, to be arranged and settled wholly between ourselves and the County 
Commissioners and the superintendent of the building; and we, the 
Diebold Safe and Lock Company, in censideration of the acceptance of 
the foregoing proposition by the said W. H. Meyers & Son, agree to do 
said work, and insure the same in perfect working order, according to the 
terms proposed, and to the acceptance of the said architect and County 
Commissioners, and in such quantities and time as shall not materially 
interfere with the completion of said building, and to complete the whole 
work on or before August 1, 1882. 
(Signed) ‘*D1EBOLD Sarg AND Lock Co., 
Per Fred. 


‘We, the said W. H. Meyers & Son, named in the foregoing proposi- 
tion, do hereby accept the same, and agree that the said Diebold Safe and 
Lock Co. shall do and perform the work and labor, and furnish the iron 
and chrome-steel work for said jail in manner and form as proposed and 
agreed by them in the foregoing proposition and agreement, and that they 
shall receive payment therefor as proposed. 


(Signed) „W. H. Meyers & Sox.“ 
Dated Fort Wayne, Ind., March 6, 1882. 


4. The County was not a party to this arrangement. On the 
trial the fact was actively in dispute whether the County Board or 
Auditor ever had notice, or knowledge of, or consented to the fore- 
going arrangement. (Transcript, pp. 25, 26, 27; folios 68, 70-71, 
74.) 


5. The jail was not completed until September, 1883. 


6. On September 5, 1883, the jail being completed, the Board 
made a settlement in full with Meyers & Son, the contractors. The 
liquidated damages of $25 a day, counting working days only 
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amounted to $7,825. At that time one Secrest was waging a suit 
against the county.to enforce a claim against the property, for the 
value of stone furnished to and used by Meyers & Son in erecting 
the jail: In the settlement the Board did not exact the full amount 
of the damages agreed upon, but retained only $4,500, which, to- 
gether with the sums theretofore paid to Meyers & Son, and the 
sum paid on settlement, exceeded the contract price of the jai’. 
It was further agreed, that in case the county was not held liable 
in the Secrest case, the Board would pay Meyers & Son the further 
sum of $2,000. 


The Supreme Court of the State afterwards held that the County 
was not liable, as no lien could be taken on a public building or 
fund. ä 

Secrest v. Board, etc., 100 Ind., p. 59; 
(Transcript, pp. 29—33, folio 81—89.) 


7. Meyers and Son failed to pay the Diebold Company any- 
thing. 


8. On June 30, 1884, the Diebold Company began suit in the © 
United States Circuit Court for the District of Indiana against 
Meyers & Son to recover the money due it. (Transcript, pp. 29- 
33, folios 81-89.) 


9. While this suit was pending, to-wit, on November 25th, 
1884, Meyers & Son executed to the Diebold Company the follow- 


ing instrument. 


For value received, we hereby sell, assign, transfer and set over to 
the Diebold Safe and Lock Company, all sum and balance due us from 
Delaware county, Indiana, on account of labor and materials furnished 
by us in the construction of the jail building at Muncie, in said county, 
hereby transferring and vesting in said Diebold Safe and Lock Company 
all rights, claims and demands of whatsoever nature belonging to us on 
account of the building said jail, and intending to release to said Company 
all our interest therein of every kind and description whatsoever. 


‘‘In witness whereof we have hereunto set our hands and seals, this 
25th day of Novembcr, 1884. 
(Signed, ) W. H. Mevers & Son. 
WILLIAM H. Meyers. 
Epwarp T. Mxrans. 
(Transcript, p. 6; folio 13.) 
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10. Thereupon the Diebold Company filed its claim against the 
County with the County Auditor in the nature of a declaration 
[called a complaint under the Indiana practice] in two paragraphs. 
The first was grounded upon the building contract of January 20, 
1882, and the sub-contract of March 6, 1882; the second upon 
the assignment of November 25, 1884 [being the same declaration 
found in this record.] 


Afterwards, on March 4, 1885, the case came on to be tried in 
the Commissioners’ Court of Delaware county, and the record re- 
cites: 


ot 


C Comes now the Diebold Safe and Lock Company, by John W. Ryan 
and Ritter, their attorneys, and submit their claim, heretofore filed with 
the Auditor, for iron and steel furnished Wm. H. Meyers & Son, contract- 
ors for the construction of the new jail built in Delaware county, State of 
Indiana. Said claim is for $7,700.00, and is in these words and figures 
(here insert). Thereupon comes Wm. Brotherton on behalf of the Board, 
and the matters of said claim are now for hearing and trial submitted to 
the Board, and the Board, after hearing all the evidence, and inspecting 
said cause of action and all things touching the same, and being fully ad- 
vised in the premises, now disallow said claim so made and filed, in all 
things, and order that said claim be not paid, in whole or in part; to 
which ruling the said parties at the time object and except.’’ 


The statute in force at that time is as follows (R. S. 1881) : 


Sec. 5758. ‘*Filing Claims. Whenever any person or corporation 
shall have any legal claim against any county, he shall file it with the 
County Auditor, to be by him presented to the Board of County Commis- 
sioners.’’ 


Sc. 5742. Such Commissioners shall adopt regulations for the trans- 
action of business; and in the trial of causes, they shall comply, so far as 
practicable, with the rules for conducting business in the Circuit Court.“ 


Sec. 5769. ‘Appeals from, lie to Circuit Court. Any person or corpo- 
ration, feeling aggrieved by any decision of the Board of County Com- 


missioners, made as hereinbefore provided, may appeal to the Circuit 
Court of such county, as now provided by law.’’ 


Sec. 5760. Suits for Claims. No Court shall have original jurisdic- 
tion of any claim against any county in this State, in any manner except 
as provided for in this act. 


Sec. 5761. ode of Presenting Claims.—Proof. No allowance shall 
be made by such Commissioners, unless the claimant shall file with such 


Commissioners a detailed statement of the items and dates of charge, nor 
until such competent proof thereof is adduced in favor of such claim as is 
required in other Courts; but if the truth of such charge be known to such 
Commissioners, it may be allowed without other proof, upon that fact 
being entered of record in the proceedings about the claim.’’ 


While acting judicially, the Board is a court of record having a 
seal, the County Auditor acting as the clerk, and the County Sher- 
. iff its executive officer. | 


12. After the trial and judgment, the Diebold Company 
prayed an appeal to the Circuit Court of Delaware county, which 
was granted on filing a bond. (Transcript, p. 9, folio 19.) 


13. The appeal was perfected by filing a complete transcript in 
the Delaware Circuit Court on the 18th day of March, 1885, in va- 
cation. (Transcript, p. 2, folio 2.) 


14. On the third day of the April term, 1885, of the Delaware 
Circuit Court, the Diebold Company filed its petition for removal 
into-the United States Circuit Court on account of prejudice and 
local influence (Transcript, p. 10, folio 21), and a transcript was taken 
before any action was had by the State Court and filed in the Fed- 
eral Court on the 2ist day of April, of that year. (Transcript, p. 1, 
folio 1.) 


15. Here the County moved to remand the cause, which was 
denied. (Transcript, p. 14, folios 36-40.) Thereupon the Die- 
bold Company made Meyers & Son defendants, who, on the 13th of 
June waived process, entered an appearance, and filed an answer as 
follows : 


‘<The defendants William H. Meyers and Edward F. Meyers, for an- 
swer to the complaint herein, say, that it is true that they assigned the 
contract with and debt due from the defendant to the plaintiff,as set out 
in the complaint; that the matters set out therein are true, and that they 
have no interest in this suit; wherefore they pray judgment for costs. 

(Signed,) WitiiaM H. MErers. 
Epwarp F. Merers.’’ 
(Transcript, p. 13, folio 34.) 


Afterwards, on January 19, 1886, before the trial, the Diebold 
Company dismissed the second paragraph of its declaration grounded 
on the assignment heretofore set out, of date November 25, 1884. 
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(Transcript, p. 19, folio 50.) And at the same time dismissed the 
suit No. 7,819 against Meyers & Son, until then pending in the 
United States Circuit Court. 


16. On the trial it was indisputably established that E. F. Mey- 
ers had ‘et all times been a citizen of Indiana, and W. H. Meyers, 


a citizen of Michigan. (Transcript, p. 22, folio 16.) 


PLEADINGS. 


Thus the first paragraph of the complaint filed in the Commis- 
sioners’ Court, on appeal and removal, became the delaration on 
which the cause was tried in the United States Circuit Court. This 
paragraph sues upon a building contract b-tween the County and 
Meyers & Son, pf date January 20, 1882, and the sub-contract be- 
tween the Diebold Company and Meyers & Son, dated March 6, 1882, 
and alleges, in substance, that the Diebold Company notified the 
County of the last-named contract, and of its provisions, before the 
time the Diebold Company began its work, whereby, it is alleged, 
the County became indebted to the appellee in the sum of seventy- 
seven hundred dollars $7,700.00). 


The United States Circuit Court held this paragraph good on 
demurrer. (Transcript, p. 14; folio 36.) 


Thereupon the County filed an answer in six paragraphs. 


Paragraph 1. The general issue. 


Paragraph 2. Payment. 


Paragraph 3. Settlement with, and payment to, Meyers & Son, 
in September, 1884, without notice of the pretended ee by 
Meyers & Son to the plaintiff. 


Paragraph 4. The same as the third, setting forth the facts par- 
ticularly. 


Paragraph 5. After referring to the statutes above set forth, on 
page 2, the paragraph states that Meyers & Son executed a good and 
sufficient bond, with James Motherwell and Wm. J. Pratt, sureties, 
as by the statute provided, which bond, by statute, stood for the 
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use of the Diebold Co.; that the County, before the commencement 
of this suit, settled with Myers & Son, and paid them in full, in- 
cluding the value.of the work performed by the plaintiff; that the 
County never, in any way, recognized or assented to the pretended 
assignment of March 6, 1882, or agreed to become paymaster to 
the Diebold Company; but in all the settlements and payments, 
Meyers & Son were treated as the only contractors with which the 
defendants had anything to do; all of which was known to ‘he 
Diebold Company at all times. That the Diebold Company, rely- 
ing upon the responsibility of Meyers & Son, on the 30th of June, 
1884, commenced its action in assumpsit in the United States Cir- 
cuit Court for the District of Indiana, against Meyers & Son, on its 
contract made at Fort Wayne on March 6, 1882; which suit was 
on the identical items of account set out and sued for in its com- 
plaint in this suit, being cause No. 7819, then pending in said 
United States Circuit Court. 


Paragraph 6. Questioning the jurisdiction of the Court on the 
ground that the plaintiff was a citizen of Ohio, and that Wm. H. 
Meyers was, at the time of the commencement of this action, and of 


its removal, a citizen of the State of Michigan, and Edward F. 


Meyers a citizen of Indiana. 


Thereupon the plaintiff successfully demurred to the 4th, 5th and 
6th paragraphs of the answer, and replied the general issue to the 
2d and 3d paragraphs. 


The County excepted to the rulings on demurrer, and went to 
trial on the issues joined by the first paragraph of the declaration; 
and its pleas of payment to, and settlement with, Meyers & Son, re- 
sulting in a verdict and judgment against the — in the sum of 
$8,739.50. (Transcript, pp. 20-21.) 


EVIDENCE REFUSED. 


1. At the proper time the defendant offered to read in evidence 
the declaration in said cause No. 7819, being the case of the Die- 
bold Safe and Lock Company v. Wm. H. Meyers & Son, together 
with the account against Meyers & Son, and contract of March 6, 
1882, sued on therein, together with the dismissal of said cause, and 
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therewith offered to prove that while said suit was pending, the 
plaintiff received from Meyers & Son the assignment dated Nov. 25, 
1884, assigning all demands of every kind held by said firm 
against said county to the Diebold Company. “The ground upon 
which the defendant offered said testimony was, that it tended to 
show that'at that time the plaintiff did not claim to have any 
demand, such as now asserted, upon the trial of this cause, against 
Delaware County.” (Transcript, page 29, foliv 80, ef seq.) 


The plaintiff successfully objected “ because the same was irrele- 
vant and incompetent ;” and the evidence was excluded. (Trans- 
cript, pages 29-33, folio 80-90.) 


This ruling was excepted to and assigned as the third reason for a 
new trial—Transcript, page 43, folio 116—and is + Properly reserved 
of record. 


INSTRUCTION REFUSED. 


At the proper time the defendant requested the Court to instruct 
the jury as follows: 


The Statutes of Indiana require that contracts ‘for building county 


“jails, and other public buildings named in the law, shall be advertised and 


let by the Board of County Commissioners, as an entirety and not in parts. 
It was so done in this case. The building contract for the jail between 
Meyers & Son und the Board of Commissioners of Delaware county, is not 
divisible and assignable by the contractor, so that an assignment of a part 
or parts and mere notice given by such assignee thereof to said Board of 
the assignments by the contractor, obligates and binds the Board to re- 
cognize such assignments, and compels the Board to account with and pay 
to the various assignees such sums as might become due them for work 
done and materials furnished. 


‘Plaintiffs allege in this case that, on March 6, 1882, a contract was 
made between the contractors, Meyers & Son, and the plaintiff ,—which 
was given in evidence—and that the Board had notice of this contract be- 
tween said contractors and the plaintiff, and is thereby bound unto the 
plaintiff to pay it for the work done and materials furnished by it on the 
jail. 


It is not alleged that the plaintiff had any contract with the Board 
save only by way of the contract between it and Meyers & Son of date 
March 6, 1882, and the alleged subsequent notice thereof to the Board. 
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The plaintiff seeks to hold the Board merely on the ground of such 
notice and knowledge. Now, as such contracts must be let by the Board 
as entireties—and this one was so let to Meyers & Son—the Court instructs 
the jury that mere notice to and knowledge of the contract by the Board 
ot · the. said contract of March 6, 1882, between Meyers & Son and the 
plaintiff, does not impose any obligation upon the Board to settle and 
account with the plaintiff for any work done or materials furnished 
thereunder, or for any work done on or for the jail.’’ 


Which instruction was refused, because “it was not the law of 
this case upon the point asked.” (Transcript, p. 34, folio 90-91.) 


INSTRUCTIONS GIVEN—EXCEPTIONS. 


The Court instructed the jury at length. The whole are in the 
record. The defendant excepted at the proper time and in the 
proper manner to four propositions laid down by the Court as the 
law of the case. 


The first exception relates to the legal effect of the contract be- 
tween the Diebold Company and Meyers & Son of March 6, 1882. 


FIRST EXCEPTION. 


The Court said : 


It is proper that I explain to you the legal effect of this agreement be- 
tween Meyers & Son and the Safe and Lock Company. In substance, as 
I understand it, it is this: That in respect to the iron work, the Safe and 
Lock Company shall come into the shoes of Meyers & Son; that that Com- 
pany should stand as if the work had been struck off to it as original bid- 
der at the price of 87, 700; that it should do this work in accordance with 
the specifications contained in the original contract between the county 
and Meyers & Son, and that it should receive its pay from the county as 
Meyers & Son would be entitled to if they went on under their contract 
and did the work—that is to say, that from time to time as the work 
progressed, estimates should be made upon which the Safe Company 
would be entitled to receive 80% ; 20% being retained until the work was 
finished for the purpose of securing the County. The effect of this agree- 
ment as between Meyers & Son and the Safe and Lock Company was to 
put the Safe and Lock Company into the position of being entitled to do 
that work and get the pay therefor in the manner stated from the County. 
Meyers & Son made no agreement; they are bound by no promise to 
pay the Safe and Lock Company. They did not bind themselves to pay. 
The agreement contains no promise on the part of Meyers & Son to pay, 
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but by doing the work under the agreement the Sate and Lock Company 
acquired no right of action —no demand against Meyers and Son for their 
pay. They were entitled simply to look to the County. They had no 
other source to look to for pay.’’ 


The parties at the trial contested bitterly the fact whether the 
Board had had notice, before it made final settlement with the con- 
tractors, of the contract of March 6, 1882, between the Diebold 
Company and Meyers & Son. It was claimed by the appellee 
that the Board, while in session at one time before the work began, 
was orally notified by Edward F. Meyers and John D. Fred, an 
agent of the Diebold Company, of the existence of said contract 
and its provisions. Each member of the Board denied the truth of 
these statements. (Transcript, page 25, folio 68.) 


The plaintiff claimed also that on December 6, 1882, at a regu- 
lar session, but at a time when the Board was taking a temporary 
recess, Mr. Fred filed in the office of the County Auditor a copy of 
the contract of March 6, 1882, with a notice to the Board to the 
effect that it would be held to pay the sum of $7,700.60 out of the 
contract price to be paid to Meyers & Son. The Auditor denied 
the truthfulness of this statement. (Transcript, page 25, folio 69.) 


The plaintiff introduced oral testimony tending to prove that in 
the month of April or May, 1883, while the Board was in session, 
they were informed by said Fred and others, orally, of the existence 
and provisions of said contract of March 6, 1882, and that the 
Board then announced that it would pay no more money to Meyers 
& Son until the laborers and materialmen, including the plaintiff, 
were paid. 


The members of the Board and the Deputy Auditor who was 
said to have been present on this occasion, denied the truthfulness 
of these statements. (Transcript, p. 25; folio 70) 


SECOND EXCEPTION. 


Bearing upon the question of notice, the Court instructed the 
jury as follows: 


% say to you, if the notice was given, that from the time it was given 
it became the duty of the County thenceforth to recognize the rights of the 
Safe and Lock Company to receive, so far as the estimates should be based 
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upon the iron work, the proceeds of that work; or, if estimates. for any 
reason, were delayed upon that work, it was their business to see that the 
money which they had stipulated to pay Meyers & Son, should not be paid 
to them in sums that would cut down the amount which would ultimately 
become due to the ironmen or the Safe and Lock Company. In other 
words, from the time the Board had knowledge of this contract, if they did 
get knowledge of it, they were bound to recognize the rights of the Safe and 
Lock Company , and withhold money enough to be able to pay blem. 


THIRD EXCEPTION. 


441 instruct you that un Auditor of a county bears such relation to 
the Board, and has such duties under the statute, as makes him a 
representative of the Board in respect to notices; and I say to you, 
that if a copy of the contract was presented to the Auditor in his 
office, with the request that he communicate it to the Board in order 
to give it notice of the contract, and he received it, that, in law, was no- 
tice of the existence of this contract. By the law it was the auditor’s 
duty—was within his powers as Auditor, and made his duty—to receive 
such papers and communicate them to the Board. He is the clerk of the 
Board, and when such paper is placed in his custody as such Auditor, it is 
in the custody of the Board, and it is a matter of which they are bound to 
take notice and are considered as having notice.’’ 


FOURTH EXCEPTION. 


4480, that if you find as a matter of fact that this copy of the contract 
which has been in dispute between the witnesses and between counsel, 
was presented to the Auditor on the 6th day of December, or at any time 
in December, 1882, or at any time from the time it was so presented to 
the Auditor, it became notice of this contract, and any payments that the 
Board afterwards made to Meyers & Son, if they made any whereby they 
cut down the amount payable on this contract below the sum that would 
be due this Safe and Lock company, that would not effect the Safe and Lock 
company. Their right to recover the money would not be affected by pay- 
ments made to Meyers & Son after notice of this agreement.“ (See 
Tranecript, page 42; folio, 112-6.) 


See, also, fourth reason for new trial. (Transcript, page 44, folio 
117.) 


Under the instructions, the jury returned a verdict for the plain- 
tiff for $7,700 and interest, and a motion for a new trial, for reasons 
hereafter stated, being overruled, the defendant moved to arrest 
judgment on three grounds. 


1. Insufficiency of the declaration. 


2. Want of jurisdiction. 


3. If there was a cause of action, the eame was triable in equity 
and not at common law. (Transcript, page 45, folio 120.) 


This motion being overruled, judgment was rendered, proper 
bills of exceptions were filed, and the case is now before this Court 
upon a writ of error. 


SUPREME COURT OF THE UNITED STATES. 


THE BOARD OF COMMISSIONERS 
OF DELAWARE COUNTY, INDIANA, 
PLAINTIFF IN ERROR, 


THE DIEBOLD SAFE AND LOCK COMPANY, | 
WILLIAM H. MEYERS axp EDWARD F. MEYERS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF INDIANA. 


ASSIGNMENT OF ERRORS. 


Comes now said plaintiff in error, by its attorneys, and says that 
in the record and proceedings in this cause there is manifest erro 
in this, to-wit: : 


1. The Court erred in receiving the transcript on removal into 
said Circuit Court of the United States, and in refusing to re- 
mand the cause to the Delaware Circuit Court for the State of Indi- 
ana. 
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2. The Court erred in sustaining the demurrer severally to the 
fourth, fifth and sixth paragraphs of the answer. 


| 3. The Court erred in refusing to allow plaintiff to give in evi- 
dence the record and proceedings in said cause No. 7819. 


4. The Court erred in refusing to give to the jury in charge 
Instruction No. 1, asked by the appellant. 


5. The Court erred in instructing the jury in substance that if 
notice was given to the Board of Commissioners of the terms of the 
contract between Meyers & Son and the Diebold Safe and Lock 
Company, of date March 6, 1882, that it was bound thereaſter to 
withhold from its contractor money sufficient to be able to pay said 
Diebold Company its claim for work then done, or thereafter done, 
upon the county jail. 


6. The Court erred in instructing the jury in substance, that if 
a copy of the contract of March 6, 1882, between Meyers & Son 
and the Diebold Company, was presented to and received by the 
County Auditor in his office, with the request to communi- 
cate it to the County Board, then in law the County was chargeable 
with notice thereof, although the same was not communicated to 
the Board or any member, and neither County Commissioner had 
any actual notice or knowledge thereof at the time of the final set- 
tlement with and payment in full to Meyers & Son. 


7. The Court erred in overruling appellant’s motion for a new 
trial. 


8. The Court erred in refusing to arrest judgment for the rea- 
sons set forth in the motion made by appellant. 


9. The Court had no jurisdiction to try the cause and render 
judgment against the appellee. 


Wherefore the appellant prays that the judgment herein may be 
reversed, annulled, and altogether held for naught. 


ADDISON C. HARRIS, 
WILLIAM H. CALKINS, 
Attorneys for Plaintiff in Error. 
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ARGUMENT. 

We will discuss the questions in the following order: 

As to jurisdiction. 

AB to the evidence excluded. 

As to the instructions. 


- Ff fp > 


Arrest of judgment. 


HAD THE COURT JURISDICTION? 


The rule is— 
} 


Unless the contrary appears affirmatively from the record, the pre- 
sumption upon writ of error or appeal is that the Court below was with- 
out jurisdiction.’’ 


King Bridge Co. v. Otoe County, 120 U. S. 226; 
Robinson v. Anderson, 121 U. S. 522; 

Cameron v. Hodges, 127 U. 8. 322; 

Hegler v. Faulkner, 127 U. 8. 483. 


First. The building contract shows that the contractors were 
citizens of Indiana. (Transcript, p.6.) The first paragraph charged 
that by the contract of March 6, 1882, the contractors “ aasigned to 
the Diehold Co. so much of their said contract * * as related 
to said iron and chrome-steel work.” (Transcript, 3; folio 4.) The 
second alleged that the jail was completed and the County owed a 
balance of $10,000, which the contractors had “sold, assigned and 
transferred to the plaintiff” by the instrument of date November 
25, 1884. (Transcript, p 5; folio 10.) 


The petition for removal was silent as to the citizenship of the 
assignors. The suit is grounded on the building contract; the 
assignment of a part of it in the first paragraph, and the whole in 
the second. The contract was a “chose in action,” within the 
Federal Statutes, and the Court was prohibited from entertaining 
jurisdiction. 


Sheldon v. Sill, 8 How. 449; 
Bradley v. Rhines’ Adm’s, 8 Wall. 393. 
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Second. A suit is not removable until it is “commenced.” It 
is not commenced until the State court has jurisdiction over the 
cause. The State court has no jurisdiction to hear the case until the 
proper parties are before it. It is not charged in the first paragraph 
that the County had agreed to pay the Diebold Company for the 
work; or that it had paid the contractors down to the sum of 
$7,700, or any less sum; or that it had settled with the contracturs. 
Passing the question fur the time whether the contract under the 
law, and Indiana Statute, was assignable, in whole or in part, it is 
elementary that if a demand is divided into fragments, the holders 
of the various fragments must unite as plaintiffs; or at most, those 
who may refuse to join as plaintiffs, must be joined as defendants. 
A single demand, arising out of a single contract, can not be split 
into fractions and a separate action maintained on each fraction. 
This is the rule at common law, in equity, and under the codes. 
So that on the first paragraph the contractors were necessary parties- 
plaintiff. Without their presence the Court could not proceed. 
That branch of the suit was not commenced.” 


Again, the Indiana Code enacts: 


„ When any action is brought by the assignee of a claim arising out of 
contract, ana not assigned by endorsement in writing, the assignor shall be 
made a defendant to answer as to the assignment, or his interest in the 
action.. (R. S. 1881, Section 276.) 


The word “endorsement” is held to its technical meaning. The 
assigneR of any contract, note or demand, nut endorsed on the in- 
strument itself, is an essential party by statute, and the cause can 

not proceed in his absence—unless the debtor waives his presence. 


Strong v. Downing, 34 Ind. 300; 
Share v. Lowry, 48 Ind. 205 ; 
Clough v. Thomas, 58 Ind. 24. 


The plaintiff below so understood, as it made the assignors 
parties-defendant after the motion to remand had been entered. 
The motion was filed on June 1, (Transcript, p 14, folio 36,) and 
denied on that day (folio 39), and thereupon plaintiffs were given 
leave to make Meyers & Son defendants (folio 39.) They entered 
their appearance and filed answer on June 13 (folio 33), and the 
motion to remand being renewed, was again overruled (folio 39.) 
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One of the assignegs, or both, being citizens of Indiana, and nec- 
essary parties-plaintiff in the first paragraph, the suit was not 
removable. Not being parties either plaintiff or defendant to the 
cause, it had not been properly ‘commenced ” in the State court, 
and hence the Federal court did not acquire jurisdiction. 


Jefferson v. Driver, 117 U. S. 272; 

Cambria fron Co. v. Ashburn, 118 U. S. 54; 
Hancock v. Holbrook, 119 U. S. 586; 
Cameron v. Hodges, 127 U. S. 326; 
Blacklock v. Small, 127 U. S. 103; 

Bliss on Code Pleading, Sections 65 and 118. 
Groves v. Ruby, 24 Ind. 418 ; 

Lapping v. Duffy, 47 Ind. 57; 

Revised Statutes (Ind.), 1881, Section 312. 


On the trial, and after Meyers & Son became defendants, it.was 
indisputably established that E. F. Meyers was a citizen of Indiana, 
and W. H. Meyers was at all times a citizen of Michigan. In 
Hancock v Holbrook, supra, it is said: 


‘¢A suit can not be removed from a State court to a Circuit Court of 
the United States, under sub-Section 3 of Section 639 of the Revised Stat- 
utes, on the ground of ‘prejudice or local influence’ unless * * all the 
defendants are citizens of the State in which the suit was brought.“ 


Third. The statute declares: Any suit commenced in any State 
court may be removed, etc. 


The action before the Commissioner's Court was a suit. It 
was to recover money from the County. The statute does not al- 
low an execution to be levied on the public funds, but prescribes 
that when a sum is found to be due— 


‘¢The County Auditor may ‘draw his warrant upon the Treasurer for a 
sum allowed, or certified to be due by any court of record authorized to 
use a seal, and having jurisdiction beyond that of Justices of the Peace— 
or by the Board of County Commissioners.’’’ (R. S. 1881, Section. 1414.) 


The rule of the Government is the same. (R. S. Sec. 1089.) 


The action in the Commissioner’s Court was to recover a judg- 


ment of allowance for the sum of $7,700. 
2 
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The record recites that the plaintiff “submitted” the cause to 
that Court “for hearing and trial,” and that “after hearing all the 
evidence” the decision was against the Diebold Co.; wherefore, it 


appealed. (Transcript, p. 8, folio 18.) Any proceeding in u court, 


by which a person pursues that remedy which the law affords for the 
enforcement of his civil demands against another, is a suit. 


Weston v. Charleston, 2 Pet. 449-464 ; 
Gains v. Fuentes, 92 U. S. 19; 

Searl v. School District, 124 U. S. 197; 
Kohl v. L. S., 91 U. S. 367, 375; 

Boom Company v. Patterson, 98 U. S. 403; 
Hess v. Reynolds, 113 U. S. 73. 


Is the Commissioners’ Court of Delaware County a “State 
Court? 


The answer must be ſound in the statutes of Indiana. There 
are various statutes scattered through the Acts ſor the last thirty- 
five years which, in the compilation of 1881, are illy arranged. We 
shall not copy at length only the more material statutes. 


1. There are four terms a year. Section 5736. 

It is a court of record and seal. Sections 5743, 5746, 5895. 
The Auditor is the Clerk. Sections 5895, 5743, 5740. 

The Sheriff is the executive officer. Section 5740. 


- FP P PP 


The Court may issue process to the Sheriff. Section 5868. 


6. The Court may administer oaths, preserve order, punish con- 
tempts by fine and imprisonment, and enforce all orders by attach- 
ment or other compulsory process, and issue executions for fines. 
Section 5744. 


7. “Such Commissioners shall adopt regulations for the transac- 
tion of business; and in the trial of causes they shall comply, as far 
as practicable, with the rules for conducting business in the Circuit 
Court.“ Section 5742. 
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8. “In all cases tried or heard before Boards of County Commis- 
sioners in which costs are adjudged against any party, ” fee bills, 
may issue, ete. Section 5822. 


9. Any ope having a demand against the County, must file a 
detailed statement of his claims with the Auditor, as the means of 
process. Sections 5758, 5761. 


10. No allowanse shall be made “until such competent proof 
thereof is adduced in favor of such claim, as is required in other 
courts,” unless they state in the record they personally know the 
charge is just. Section 5761. 


11. At the close of “each term of their court” publication is 
made of all allowances, etc. Section 5765. 


12. From all decisions for allowances” appeals may be taken 
to the Circuit Cuurt of the county. Sections 5769-5771. 


13. Appeal bonds are necessary, and complete transcripts of the 
proceedings, and all papers and documents filed go up. Sections 
5773-5774. 


14. “Such appellate Court may make a final determination of 
the proceeding thus appealed, and cause the same to be executed, 
or may send the same down to such Board, with an order how to 
proceed, and may require such Board to comply with the final de- 
termination made by such Court in the premises.” Section 5778. 


The Commissioners’ Court is clothed with judicial power to try 
contested election cases (Section 4761); liquor license cases (Hal- 
loran v. McCullugh, 68 Ind. 179); cases for taxes wrongfully col- 
lected (R. S. Section 5813; State v. Board, 63 Ind.; Shultz v. 
Board, 20 Ind. 178); and all claims against the County and many 
other matters. 


Without further multiplying words, suffice it to say : 


It has always been the law in this State that when the Commis- 
sioners’ Court were required to decide upon the validity of a demand 
against the county, they acted judicially, and under the law in force 
in 1884 the judgment stood until set aside on appeal. 
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State v. Board, etc., 101 Ind. 69; 
Board v. Gregory, 42 Ind. 32, 39; 
Board v. Ritter, 90 Ind. 368; 
Board v. Montgomery, 106 Ind. 519; 
Board v. Wood, 35 Ind. 72; 

Weston v. Lumley, 33 Ind. 490. 


Fourth The motion in arrest of judgment again brought the 
questions of jurisdiction in review. It arose also upon the demurrer 
to the sixth paragraph of the answer. 


Unleas each of our contentions is denied, this case will end here. 


EVIDENCE EXCLUDED. 


The trial Court held throughout the cause, that if in fact the 
Board had notice of the contract, made at Fort Wayne on March 
6, 1882, it was bound to take notice thereof and comply there- 
with at its peril. It clearly appears upon the record, both by bill 


of exceptions and instructions of the Court, that the case was made 


to turn before the jury upon their finding as to that fact. 


John D. Fred, the agent of the Diebold Company, testified that 
on several occasions during the erection of the jail, he notified the 
Board of the arrangement his company had about pay. Others tes- 
tified in behalf of the corporation to the same effect. The members 
of the Board and the county officers denied this with equal sin- 


cerity. 


Now, any words or acts on the part of the Diebold Company im- 
plying or admitting that it did not assert any claim against the 
County, would be competent evidence to rebut its position before 
the jury. ; 

So the defendant offered to put in evidence the declaration in 
Cause No. 7819, being the suit begun June 30, 1884, by the Diebold 
Company against Meyers & Son ; the assignment made on November 
25, 1884, and the subsequent dismissal and all proceedings in that 
cause. : 3 

The declaration offered in evidence is in two paragraphs. The 


first paragraph is upon an open account showing that the Diebold 
Company charged the work to Meyers & Son. 


i 
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The second paragraph states that Ae & Son having a contract 
to erect a jail, did, on the 6th day of March, 1882, employ the Die- 
bold Company “ to furnish to them, said defendants, in position in 
the jail at Muncie, Indiana, all that portion of the work for the 
same (locks included), described under the head of Iron and 
chrome-steel-‘work,” according to thp architect’s plans as adopted 
by the Board of Commissioners of said county of Delaware 
at and for the sum of $7,700.00—when said work should be 
accepted as completed by the Board of Commissioners of said 
county. That pursuant to such contract and agreement, the said 
plaintiff furnished to said defendant, and placed in pusition in said 
jail, in every respect according to the plans and specifications of 
said building, as adopted by said Board of Commissioners, all of the 
iron and chrome-steel work contemplated and required, both by 
their said contract and said plans and specifications, and the same 
and said building was duly and finally accepted as finished and com- 
pleted on the 5th day of September, 1883, by said Board of Com- 
missioners ; and the plaintiff avers that she did and performed strictly 
each and all of the stipulations in her said contract by her to be 
performed, and is guilty of no default in any of them; and she 
avers that notwithstanding defendants’ (Meyers & Son) promises 
and agreements, they have not, nor has either of them, paid plain- 
tiff said sum of $7,700.00, or any part thereof, but the same is due 
and wholly unpaid. 


Then follows an allegation to the effect that Meyers & Son were 
removing their property from the State to defraud the plaintiff, and 
a prayer for a temporary injunction. 


On the 25th of November, 1884, while the suit was pending, the 
Diebold Company took from Meyers & Son an assignment for “the 
sum and balance due us from Delaware County, Indiana, on account 
of labor and materials furuished by us in the construction of the 
jail at Muncie, hereby transferring and vesting in said Diebold Safe 
and Lock Company all rights, claims, demands of whatsoever nature 
belonging to us on account of the building of said jail, and intend- 
ing to release to said Company all our interest therein of every 
kind and description whatsoever.” 


Of course this included and was intended to include the two 
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thousand dollars additional to be paid Meyers & Son when the Su- 
preme Court of the State should decide that the County was not 
liable for the Secrest claim. 


Now, these proceedings in Cause No. 7819 tended to prove three 
things: 


1. That the Diebold Company did not then hold the County as 
debtor, else it would not abandon a solvent and reliable paymaster, 
to pursue Meyers & Son, when fleeing from the State to escape pay- 
ment. 


2. That at that time, the Diebold Company was familiar 
with the settlement made on the 5th day of September, 1883; and 
by taking the assignment on November 25th, and securing the 
proceeds of that settlement, thereby ratifying it, the Diebold 
Company asserted in the strongest terms that it had no demand 
on the County. It was a solemn and deliberate declaration by words 
and conduct. Why was it made? It is a fair inference upon the 
trial theory of notice binding the County, that it was made because 
the Diebold Company had not notified the Board of the terms of 
its contract, and had not, thereby, imposed the obligation of pay- 
ment directly upon Delaware county. 


3. The account shows that in August, 1883, and in June, 1884, 
the Diebold Company charged Meyers & Son with this debt of 
$7,700, which was long after the time when Fred and others insisted 
the Diebold Company had notified the County that it was their 
debtor, and as claimed by the trial Court the only debtor to the 
Diebold Company. The conduct of the Diebold Company in this 
cause, No. 7819, was in direct conflict with the contention it was 
making at the trial, and went to rebut the assertion by Fred and 
others of notice to the Board. 


Moreover, it showed that during the years 1883-84, Meyers & 
Son, the Diebold Company, and the Board, had all acted upon the 
common understanding that the Diebold Company had no claim 
against the County. | 
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We do not insist that mere statements in unsworn pleadings are . 
in themselves admissions, but taken in connection with subsequent 
conduct of the party, and not of the attorney, they may be. 


“The entry of a charge to a particular person in an account 
book, or.the making out a bill in his name, is an admission that the 
goods were furnished on his credit.” 


Storr v. Scott, 6 C. & P. 241; 
Thompson v. Davenport, 9 B. & C. 78; 
Woad's Pr. Ev., p. 582. 


INSTRUCTIONS. 


The Circuit Court tried the case on the theory that if the Board 
had notice of the contract between Meyers & Son and the Diebold 
Company, the County was bound to retain $7,700 from Meyers & 
Son and pay it to the Diebold Company. : 


The Court, after laying before the jury the building contract, and 
the partial assignment of March 6, stated the issues thus: 


“The Diebold Safe and Lock Company is the plaintiff in this 
suit, and they allege that in pursuance of the contract that they 
made with Meyers & Son for constructing or putting up the iron- 
work in this jail at the price of seventy-seven hundred dollars or 
thereabouts, that the County is liable to, them for that amount of 
money. 


“Tt is alleged in the complaint that the County received: notice 
of this contract between the Diebold Safe and Lock Company and 
Meyers & Son; and it is claimed as a legal proposition that the 
County, by receiving notice ; of the contract, were bound thereafter 
to recognize the rights of the Diebold Safe and Lock Company and 
to receive their pay from the County. 


. | “ The County, which is the defendant in the case, or the Board 
of Commissioners representing the County, deny the complaint, and, 
also, plead affirmatively that before they received notice of this agree- 
ment upon which the Diebold Safe and Lock Company predicates its 
claim (of March 6, 1882), they had paid to Meyers & Son, upon 
settlement with them, all that was due them under the original con- 
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tract. The plaintiff denies this answer, and thus the issues of the 
case are formed.” Transcript, p. 35. 


By reference to instruction No. 1—asked on behalf of the 
County, it will appear that the Court refused to instruct the jury 
that the contract was not assignable in parts, and that mere notice 
to the Board of the contract of March 6, 1882, did not impose 
any obligation upon the County to account with the plaintiff, aad 
pay it for the work it might do. 


But the Court said: I say to you if the notice was given, 
that from the time it was given it became the duty of the County 
thenceforth to recognize the rights of the Safe and Lock (ompany 
to receive, so far as estimates should be based upon the iron work, 
the proceeds of that work ; or if estimates for any reason were de- 
layed upon that work, it was their business to see that the money 
which they had stipulated to pay Meyers & Son should not be paid 
to them in sums that would cut down the amount which would 
ultimately become due to the ironmen or to the Safe and Lock 
Company. In other words, from the time the Board had knowledge 
of this contract (of March 6, 1882), if they did get knowledge of 
it, they were bound to recognize the rights of the Safe and Lock Con 
pany, and withhold money enough to be able to pay them.” 


1. Was the contract assignable at all against the County ? 
2. If so, was it assignable in parts ? 


The contract between Meyers & Son and the County was one 
and entire. The statute required it to be so. The Board had no 
power to let the work in parcels. The whole scope and purpose 
of the statute clearly discloses that it was the intention of the leg- 
islature that a public contract should be let as an entirety to a re- 
sponsible contractor, with whom only the County should be re- 
quired to deal. 


In Indiana, as else where, public buildings and improvements are 
not subject to mechanics’ liens. They are exempt by the rule of 
public policy, although not excepted by statute. | 


Fatout v. Indianapolis, 102 Ind. 223; 
Secrest v. Board, 100 Ind. 59; 
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Lowe v. Board, 94 Ind. 553; 
Board v. O’ Conner, 86 Ind. 531; 
Board v. Warrington, 82 Ind. 190; 
Klein v. New Orleans, 99 U. S. 149. 


Nor gan a lien or claim be enforced against the County funds by 
way of laborers’ or material men’s notices for the same reason. 


In Secrest v. Board, 100 Ind. 59, the Court declare it would 
be contrary to public policy that a county should be involved in 
controversies and litigations between contractors and material men 
and laborers.” Their bond is their protection. 


As the County could not let the work in parts, nor be compelled 
to account with material men and laborers under liens and notices, 
it follows as a corollary that it can not be made to account and settle 
with many persons by any other mode. 


Public policy seems to prevent the assignment of contracts 
against a government. In 1835 this Court said: “There is no 
law of Congress which authorizes the assignment of claims on the 
United States. United States v. Robeson, 9 Pet. 325. 


Since then Congress has passed several statutes in support of 
this policy. . 

4 SECTION $787. No contract or order, or interest therein, shall be 
transferred by the party to whom such contract or order is given, to any 


other party, and any such transfer shall cause the annullment of the con- 
tract or order transferred, so far as the United States are concerned.“ 


So with the mail service : 


4 Section .8968. No contractor for transporting the mail within or 
between the United States and any foreign country, shall assign or transfer 
his contract, and all such assignments or transfers shall be null and 
void.’’ ? 

Salaries, pensions, soldiers’ claims and bounties, are other in- 
stances. The reason for such policy is, if claims or contracts against 
Government were assignable in fragments or in whole, public ac- 
counts would become entangled and confused, the security of bonds 
imperiled and lost, and chances given for peculation and fraud. 
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United States v. Robeson, 9 Pet. 319; 
United States v. Gillis, 95 U. S. 412; 
Stafford v. Kirk, 97 U. S. 486; 

Goodman v. Niblack, 102 U. S. 559. 


The same reasoning holds with greater force in the case at bar. 
The County Commissioners are chosen from the body of the people. 
They are not builders, mechanics, nur accountants. The board is 
in session only four times a year, unless specially called, and can not 
act in vacation. The membership changes at every State election, 
in whole or in part; so that the members of the Board can not, and 

are not competent, to give supervision daily to the erection of the 
building, or to keep accounts with every material man, laborer, or 
other person to whom the contractor may see fit to assign or trans- 
fer a fragment of thecontract. The manifest purpose of the statute 
is to prevent the County from becoming entangled and involved in 
litigation. Plans and specifications must be adopted, and a good 
bond must be provided. This secures to every man his pay. Now, 
to allow the contractor to assign, in whole or in parts, the contract 


to various persons, and draw orders upon the Board for various 


sums from day to day, would inevitably involve the County in dis- 
putes, litigation and loss. Buildings are years in construction. 
Millions are expended on county court houses and other structures. 
Every public consideration requires that there should be but one 
contract and une creditor. 


Moreover, the languageof the statute, impliedly, at least, prohibits 
assignments. Section 4246 requires the successful bidder to give 
bond that he shall promptly pay all debts incurred by him in the 
prosecution of such work, including labor, materials furnished, and 
for board of laborers thereon.” 


The next section declares: ‘ Any laborer and material man or 
person furnishing board to such contractor,” may recover upon the 
bond. The sureties are only required to stipulate that the princi- 
pal will execute the work and pay his material men and laborers. 
They are not required to covenant that he or his various assigns 
will do so. 


Now, if the Diebold Company may contract with Meyers & Son 


for permission to do a part of the work at a given price, if they 
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can get the money out of the County, but in no event to hold the 
contractors or their bondsmen liable, it is easy to see that the price 
will be measured by the risk of the adventure. If the contractor 
may make such a contract with one person, then he may make sim- 
ilar contracts with every material man and every laborer. And if 
one may, so may they all notify the Board of their contracts, and 
the County is thus made to pay such prices as these third persons 
may fix, else the work must stop. In case the aggregate of these 
sums exceeds the contract price, or balance unpaid, must there be 
an accounting of the actual value of the material and labor of each, 
and a pro rata division amongst all ? 


Must the County pay in the order in which it is notified of the 
various assignments, or when the parties stipulate, or when the 
materials are delivered or used ? 


The rule that such contracts are unassignable, is so wholesome, 
and the contrary opens the door so wide to confusion, corruption, 
litigation, fraud, change of venue, removals, appeals, costs, fees, 
and other burthens, that public policy requires a county should not 
be required to notice, or settle with any one heyond the person 
chosen to erect the building. 


It will be noticed that the Board is not required to accept the 
cheapest bid, but the lowest responsible bidder.” (Section 4246.) 
They may take into account the capability, and integrity, of the 
bidders. If they award the contract to a capable, honest man 
whose character is an assurance that he will honestly perform the 
work, may ‘he assign the contract to another, whom the Board has 
rejected bepa ise of his unfitness and lack of integrity? 


This Court has made the words of Lord Denman its own: 
“Nou have the right to the benefit you anticipate from the char- 
acter, credit, and substance of the party with whom you contract.” 


Ark. Smelting Co. v. Belden Ch., 127 U. S. 387. 
THE PRECISE QUESTION. 


But if it should be thought that this contract is assignable as a 
unit, it does not follow at all that the contractor, before its perfor- 
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mance, can divide it into as many parts as he likes, and by notice 
merely to the Board, impress upon the County the obligation, and 
duly to account with and pay every person to whom he may assign 
a part. This is the precise point. 


The County asked the Court to instruct that the building con- 
tract was not divisable and assignable * * in par s, so as by notice 
merely to impose the obligation upon the County to recognize the 
assignee as its debtor, and to account and settle with it for any 
work done on, or materials furnished for, and placed in the jail by 
it. This was denied, and the jury were told, in effect, that the con- 
tractor had the right to assign parts of the contract, and upon “ no- 
tice given,” the County was bound to recognize the assignee as a 
creditor, and pay it, so far as the monthly estimates should be based 
on the iron work, the proceeds of that work; and in this way, or 
otherwise, withhold from the contractors, and pay to the Diebold 
Company the price at which it had agreed with Meyers & Son to 
do the iron work. There is nothing in the contract or record show- 
ing that the cost of the iron work bore any ratio to the entire con- 


tract price, or that estimates were to be made on this work sepa- . 


rately from the other work, or that anybody ever demanded separate 
estimates thereon. 


The case of the Appeals of the City of Philadelphia, 86 Pa. St. 
179, is exactly on all fours with this case. 


The city let a contract to Burton, to furnish the materials and 


construct a bridge over a railroad within the city. Payments were 
to be made on monthly estimates as the work progressed. On the 
day after the contract was let, Burton assigned to Quin “ all his 
(Burton’s) interest in the contract, except the item of superstruc- 
ture.” Quin worked on the bridge, and the Court held that the 
city had notice of the assignment. After notice the city paid 
Burton in full, and Quin filed his bill in equity in the Common 
Pleas Court against the city and its officers to recover the sum due 
him, and had judgment. On appeal the case was reversed. After 
stating that the city had notice of the assignment, but never ad- 
mitted any liability to Quin, or assumed to pay him, thus bringing 
the case to turn on the precise point under immediate consideration, 
the Court said: 
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The question now presented is whether such a corporation is bound 
to recognize an assignment of a part only of its obligation. If it must, 
one uncertain part, we see no just reason why it must not, as many parts 
as the convenience or whim of the obligee shall induce him to assign. 
The probable and natural effect of holding the municipality liable to each 
assignee would subject its officers to vexatious annoyances, and the city 
to Negation and costs. It is conceded that at law the enforcement of such 
assignments would be questionable. ’’ 


Jermyn v. Moffete, 25 P. F. Smith, 399; 
Mandeville v. Welch, 5 Wheat, 277. 


** Yet it is claimed that they are good in equity, and therefore this 
assignment may be enforced here. 


There is no doubt that as between individuals, this rule prevails in 
equity. Whether it shell so be held against a municipal corporation, is 
now the question. It does not appear to have been decided by this court, 
nor has the research of counsel been able to cite the decision of any Court 
of last resort in which it was so held. 


The policy of the law is against permitting individuals, by their pri- 
vate contracts, to embarrass the financial officers of a municipality. A 
municipal corporation should not be subjected to the embarrassments, 
responsibilities and costs of adjudicating contracts to which it was not a 


party. 
Erie v. Knapp, 5 Cases, 173; 
Buckley v. Eckert, 3 Barr, 268; 


To same effect, see 


| Secrest v. Board, 100 Ind. 62; 
0 Wallace v. Lawyer, 54 Ind. 501; 
Chicago v. Hasley, 25 III. 595; 
Mervin v. Chicago, 45 III. 133; 
McLellan v. Young, 54 Ga. 399; 
Shankley v. Washington, 5 Pet. 394; 
19 Kendall v. United States, 7 Wall. 118; 
4 Geist 's Appeal, 104 Pa. St. 351. 
* 


ö This rule of public policy being the law of Indiana, will not be 

disregarded here. Rather it is controling upon the federal judiciary. 
| If this case had been permitted to remain in the State courts, it is 
apparent that under the decision in Secrest's case, and other 
ö | cases noticed, the plaintiſi must have failed. And it is not be- 
i lieved any other rule will be enforced by this Court. 
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Of course, if the statute authorizes the assignment of a public 
contract in parts, the Government, State or municipality must rec- 
ognize it. 


So, also, it is held in some cases that if the statute is silent and 
the Government, State or municipality accepts the assignment, be it 
the whole or a part, and agrees to pay the assignee, then the public 
corporation is bound, and may be compelled to pay by suit. Eut 
the case at bar does not fall within either exception to the general 
rule. Moreover, we have sought to show that assignment and 
notice merely is not enough, because : 


1. It is against the public policy of Indiana. 


2. The building statute does not authorize or contemplate an 
assignment; and therefore prohibits it, as silence in such case is 
prohibition. 


3. The case was not put to the jury on the theory that the Board 
had recognized the assignment, and agreed to pay the assignee. 


4. And that in any case a single executory contract can not be 


parted into various fragments, without the consent of the debtor, 
and a promise to pay to the holder the part severed from the 
promise. 

Tiernan v. Jackson, 5 Pet. 580; 

Mandeville v. Welch, 5 Wheat, 277; 

Bank v. Hall, 101 U. S. 43; 

Papeneau v. Naumkeag Co., 1 26 Mass, 372; 

Popp v. Reynolds, 20 Mich. 88; 

Turner v. McCarty, 22 Mich. 265; 

Gibson v. Cooke, 20 Pick. 15; 

Bank v. Noonan, 88 Mo. 372; 

Potter v. Gronbeck, 117 Ill. 404. 


NOTICE TO AUDITOR. 


As stated above, under the theory of the Circuit Court, the 
question whether the Board had received notice of the assign- 
of March 6, 1882, became the controlling question of fact, hotly 
contested before the jury. The plaintiff a-serted that notice had 
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been given on three occasions — twice orally to the Board, and once 
in writing, through the Auditor, as follows: 


On December 6, 1882, during a regular session (term), but at a 
time when the Board was taking a temporary recess, Mr. Fred, the 
agent of thé Diebold Company. filed with the Auditor a copy of 
said contract ” of March 6, 1882, “ with a written notice therewith 
to said Board, that the Diebold Company expected to do said por- 
tion of the work therein described, and expected to receive its pay 
therefor direct ” from the County, in the same manner as Meyers 
& Son would have been entitled to do. (Transcript p. 25, folio 69.) 


Each member of the Board swore that such notice, if filed, never 
came to the knowledge of the Board. 


Upon this state of facts the Court charged the jury: 


That if a copy of this contract was presented to the Auditor 
in his office, with the request that he communicate it to the Board, 
in order tu give it notice of the contract, and he received it, that, 
in law, was notice of the existence of this contract to the Board, 
although it was not brought to their personal knowledge. 


See third exception, p. 12 supra, and motion for new trial. 
(Transcript 44, folio 119.) | 


Is this the law? 


As this is a question turning largely upon the statutes and de- 
cisions of our own State, it becomes necessary to Jay them fully 
before this Court. 


The Statutes: 


1. “There shall be elected in each county by the voters thereof, 
* * an Auditor” for the term of four years. (Const. State, R. S. 
1881, Sec 152, and Stat. Sec. 5893.) 


2. Sec. 5895. “The Auditor, by virtue of his office, shall be 
clerk of the Board of County Commissioners of the county, and 
shall keep an accurate record of all the corporate proceedings of the 
Board. He shall preserve the documents, books, records, maps and 
papers deposited in his office, and at the expiration of his term de- 
liver the same to his successor.” 


1 
4 
; 
7 
; 
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3. He is a salaried officer, paid out of county funds, and also 
has taxable fees. (Secs. 5907, et seq.) 


4. “Auditors may appoint deputies, to perform the duties of 
Auditor, and shall be liable for the official acts of such deputies.” 
(Sec. 5899.) 


5. Such Commissioners shall sit with open doors.” (Sea. 5747.) 
“The Auditor of the county shall attend the meetings of such 
Commissioners and keep a record of their proceedings.” (Sec. 5740.) 


6. On March 29, 1879, an Act in four sections was passed, en- 


titled “An Act regulating the presentation of claims against coun- 
ties in the State of Indiana, before the Board of County Commis- 
sioners, and the adjudication of the same.” (Acts 1879, p. 106.) 
The first section is compiled as Sec. 5758. 


‘¢Sec. 5758. Whenever any person or corporation shall have any legal 
claim against any county, he shall file it with the County Auditor, to be 
by him presented to the Board of County Commissioners.’’ 


1. The fourth section of the act is compiled, as, 


‘*Secrion 5760. No Court shall have original jurisdiction of any claim 
against any county in this State in any manner except as provided in this 
Act.“ 


These are believed to be all the statutes touching the question. 


We have set out the title to the Act of 1879, and the sections to 
show that the law relates only to claims“ submitted for adjudica- 
tion, demands ripe for adjudication and payment. A notice that 
the “plaintiff expected to do” the iron work, and “expected to 
receive the pay therefor, direct” from the county “in the same 
manner (i. e. in monthly estimatimates), as said Meyers & Son, would 
have been entitled to do under their contract,” (Transcript p. 25, 
folio 69), can not be held to fall within the meaning of the Act of 
1879. 


This brings the discussion to the point whether, as clerk of the 
Board, ‘serving on or filing with the Auditor a notice, is, in law, 
notice to or service on the Board. 


We undertake to show it is not. 


— 


— — 
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The Board is clothed by the statute with dual powers. By the 
Acts of 1875 and 1877, compiled as Sections 4243—4-5-6 (page-2, 
supra), the ‘Board is empowered to act administratively for the 
county in contracting and paying for public buildings. By otber 
sections they exercise judicial powers, when sitting as a court. The 
Supreme Court of Indiana in many cases has explained clearly. that 
when the Board acts as a judicial tribunal it is a court, and when it 
exercises administrative functions it is a corporation with limited 
powers, requiring the members to be in session and act collectively. 


Platter v. Board, 103 Ind. 360; 
He Cube v. Board, 46 Ind. 380; 
Board v. Ross, 46 Ind. 404; 
State v. Board, 45 Ind. 505. 


This notice was sought to be served upon the Board in its ad- 
ministrative capacity. 


In that capacity it is conceded that the Auditor is the clerk to 
keep a record of their corporate proceedings, as required by Section 
5805, set forth above. 


No statute of Indiana enacts that notice can be given to the 
Board, especially in their administrative capacity, by serving the 
County Auditor, or filing the same with or “ in the office of the 
Auditor.“ 


Now, the Commissioners are not a private corporation, but a 
public municipality. They do not select or employ the Auditor. 
The relation of principal and agent does not exist. The power 
that appoints the members of the Board appoints their clerk. It 
has been decided : 


1. The Auditor can not contract for the Board. 


Chopin v. Board, 21 Ind. 12; 
Potts v. Henderson, 2 Ind. 327. 


2. It will not be asserted by our brothers that a writ of summons. 
mandate or other process against the Board, can be served on the 
Auditor. The uniform practice is, and always has been, to serve the 


members in term time, recess, or vacation. 
3 
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3. The Auditor was not made the Agent of the Board by any 
provision in the contract. On the other hand, payments were to 
be made on the architect’s certificates, “ provided the Commission- 
ers concur with the architect in said certificate.” (Transcript, p. 7, 
folio 15.) 


: Havieg freed the question from any local distinction, the case 
comes to this: Is notice to a clerk of a municipality notice to the 
corporation ? 


In Nichols v. Boston, 98 Mass. at p. 44, the Court says: 


The notice given to the city clerk was also insufficient to 
affect the city, because the clerk is but a recording officer, unauthorized 
to receive, or act upon any such notice. 


Leavenworth County v. Hamlin, 31 Kan. 105; 
Railway Co. v. Anderson Co., 16 Kan. 302; 
Harrington v. School District, 30 Vt. 155; 
Board v. Eeroyd, ? Victorian Law Rep. 45; cited in 27 
Moak’s Eng. Rep., p. 156, note ; 
Wharton, Agency, Sec. 184; 
Dillon Muncie Corp, Sec. 237, note 1 (3d ed.) p. 262; 
Wade on Notice, Sec. 1313 (2d ed.); 
See motion for new trial, Transcript, p. 44, folio 118. 


We insist that the Auditor is not the agent of the Board, and a 
notice handed, to him is not notice to the members of the Board. 


ARREST OF JUDGMENT. 


lt is apparent upon the face of the record that the County is not 
accountable. By the Indiana Code the building contract forms a 
part of the first paragraph of the declaration as it is described in, 
attached to, and made a part of, the pleading. It is as much a 
part as if copied in the body of the paragraph. 


It is the foundation of the action. It is the promise to pay 
for the jail found therein that the Diebold Company seeks to enforce 
a part. And it seeks to enforce a part of that obligation on the 
ground that the first holder of the promise assigned to it a part of 
that promise, in consideration of it furnishing part of the material 
and performing part of the work. 


= 
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Now, it was expressly stipulated by the County in the building 
contract that it should not in any manner be made answerable. to 
such a demand. 


The seventh item uf the building contract (p. 12 supra) stipulates 
that: The County will not in any manner be answerable to or ac- 
countable * * * for any of the materials or other things used, 
and employed in finishing and completing the said work.” 


The intent and purpose of this provision is clear. It was to cut 
off all demands of all other persons against the County to account or 
answer for materials, labor, and the like, used in the jail, except the 
contractors themselves. 


It can not be said that thisclause was to guard only against material- 


men's notices and liens, because they would not lie, and because if 


they would, they could not be cut off by contract. 


This clause can have no other purpose than this: To prevent all 
third persons who may furnish materials or labor for any part of the 
construction from holding the County liable. Will not in any man- 
ner be accountable,” means to any third persons as assignees or on 
orders given, or in any ether way. “ We will pay you, and no other 
person,” is the express agreement. Any pleading to make the 
County liable on this contract, by a third person, is, d 
radically bad. 


This question arises on the instructions brought in review, and 
is squarely presented in the motion in arrest, because the declara- 
tion is insufficient in law to support a judgment. (Transscript, p. 
45, folio 120.) 


The recent case of Avery v. [onia County, decided by the Supreme 


Court of Michigan on October 12, 1888, (West. Rep. Vol. 39, p. 
742) is quite like this case on the point ander present discussion. 
The county awarded a court house contract to Claire Allen. He 
then made a sub-contract with Wm. E. Avery to furnish the cut 


8 


stone work, and was paid from time to time on orders and esti- 


mates until a certain time, when there was due him $1,163.55, for 


which Allen gave him an order, which he gave to C. Waterbury, 
superintendent of the building committee, who, after keeping it 
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some time, returned it and refused to pay it, and the county Board 
thereafter refused also, and passed a resolution to save the commit- 
tee harmless The building contract provided that “neither the 
committee nor the county would be liable for work or material 
provided for the court house.” (p. 746.) 


Avery sued the committee and the county, and was defeated, and 
on appeal the case was affirmed, the Court saying, among other 
things: The original contract provided that neither the com- 
mittee nor the county should be held liable for materials furnished 
or labor performed. * * * Plaintiff was bound to take notice 


of these conditions. In any view of the case the plaintiff was 


not entitled to recover.“ 


The third ground for arresting judgment was, that upon the face 
of the record it appears that if the plaintiff had any right of action 
at all, the same is in equity and not at common law, “ that therefore 
the trial of said cause was a mistrial, and no judgment can be ren- 
dered on the verdict.” (Transcript, p. 45, folio 21.) 


This position is supported by the following authorities: 


Thompson v. Railroud, 3 Wall. 134; 
Hunt v. Hollingsworth, 100 U. 8. 100; 
Litchfield v. Ballou, 114 U. S. 190. 


CONCLUSION. 


We have sought to present the questions succintly which appear 
to arise, and have not assumed to speak for the counsel for appellee 
_ as to what their grounds may be for resisting a reversal. If they 
shall assume any position not noticed, we reserve the right to file a 
reply brief. 


The plaintiff in error asks that the cause be reversed. 
Respectfully submitted, 


ADDISON C. HARRIS, 
WILLIAM H. CALKINS, 
Attorneys for Plaintiff in Error. 


INDIANAPOLIS, Nov. 24, 1888. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1888. 
No. 296. 


THE BOARD OF COMMISSIONERS OF DELAWARE 
COUNTY, INDIANA, PLAINTIFF IN ERROR, 


VS, 


THE DIEBOLD SAFE AND LOCK COMPANY, 
WILLIAM H. MEYERS, AND 
EDWARD F. MEYERS. 


STATEMENT. 


We consider it proper to make a statement in order that the 
court may see the few controlling facts together, divested of that 
portion of the evidence which the jury found to be unimportant. 

As shown in the record and the brief of the plaintiff in error, 
Delaware County made a contract with Meyers & Son to erect a 
jail and sheriff’s residence in connection therewith ; and agreed to 
pay the sum of $20,000 for said work. The contract is set out in 

full. f . 
On the 6th day of March, 1882, the Diebold Safe and Lock 
Company agreed with Meyers & Son to do the iron and chrome steel 
work upon such jail proper, according to the plans and specifica- 
tions set out in the contract between Meyers & Son and the County, 


and agreed to take the County for pay. The work was to be done 
for $7,700, which was the exact amount of the architect’s estimate 
of the cost of that part of the work. The contract is set out in 
full in the transcript on pages 5 and 6, folio 11 and 12, and in 
the brief of the plaintiffs herein, on pages 2 and 3. Therefore, we 
will not copy them here. The Diebold Safe and Lock Company, gave 
the County notice of this contract and its contents in April, 1882. 
Again the Safe Company filed in the auditor’s office of the County 
of Delaware and brought to the attention of the County, through the 
proper County agents, the Auditor and County Commissioners, a 
written copy of this contract, during a session of the Board of County 
Commissioners on the 6th day of December, 1882. And still again 
the Safe Company gave notice to said Delaware County, of said con- 
tract in April or May, 1883. See Record, pages 25 and 26, folio 68 
to 71. All of these notices were given prior to the time that the 
Safe Company did any work upon said building and before the 
building was ready to have put therein the iron-work and steel 
cells that the Safe Company had agreed to construct. 

On the 28th day of August, 1883, the Safe Company—having 
previous thereto, at its shops, in Canton, Ohio, prepared the: iron 
and chrome steel, cells, and other work by it to be done under its 
contract—shipped the same to Muncie, Indiana, where such jail was 
being erected, and commenced putting said work into position in 
said building, and completed the work in all things according to 
the plens and specifications set out in the contract between the 
County and Meyers, on the 24th day of September, 1883, complet- 
ing the work in twenty-seven days. The Safe Company has never 
received a cent for this work (see Record, page 29, folio 77), nor 
was there ever any estimate upon, or payments made by, the Coun- 
ty to any one on account of the iron and steel work. See Record, 
page 29, folio 80. 

Before the Safe Company commenced work upon the jail, viz., 
in the spring of 1883, and after the construction of the building 
was well under way, the County took possession of both the build- 
ing and work thereon, refused to pay any more money to Meyers & 
Son, and placing one John Perry in charge, required him to pay for 
work and materials therefor upon orders therefor from Meyers. (See 
Record, page 27, folio 75.) (So that when the Safe Company com- 
menced its work the County was not only in charge of the building, 
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but had discharged Meyers and was itself assuming and paying for 
all work done on and materials furnished for the construction of 


the same. 8 — (Me 216 Belo 70 
— — a 1 ptember, and while the 20 


Company was doing its work upon the building thus in the charge 
of the County, the County made a settlement with Meyers of all 
matters connected with the building of said jail. 

In this settlement the County charged Meyers $4,500 damages 
sustained for delay in completing said jail, which was deducted from 
the contract price; and the parties estimated the amount necessary 
to finish and complete said jail, which amount being added to the 
$4,500, and what had theretofore been paid, there was found to be 
a balance due Meyers, which balance was paid. See Record, p. 28, 
folio 76, 77. At the time of this settlement with Meyers one 
Secrist, who had put in the stone foundation for the jail, and had filed 
a mechanic’s lien against the County therefor, was prosecuting his 
claim for $2,000 ; and it appears that there was a compromise settle- 
ment made at this time, for the County agreed with Meyers & Son 
that if Secrist was defeated in his claim, they would pay him said 
$2 ,000 000, which, together with the estimated cost of completing the 
jail, the damages charged to Meyers, the money then paid and the 
previous payments, would make $2,000 more than the contract price. 
See Record, p. 28, folio 77, 78. The County defeated Sccrist’s 
claim, but never paid Meyers or anybody else said $2,000, so that, 
in fact, the jail was taken off the hands of the contractor by the 
County before the Safe Company commenced its work, and the 
County had fully settled with Mevers & Son, retaining the money 
to pay the Safe Company before it had completed its work. The 
County received $4,500 as liquidated damages, when it had only 
sustained $25. See Record, p. 29, folio 78, 79. 

The County paid out to Meyers & Son, or to his order, before 
the time Perry took possession of the work for the County in the 
spring of 1883, the sum of $8,300. See Record, p. 28, folio 76. 
During the time Perry had charge of the work he paid out $784. 
See Record, p. 27, folio 75. There was due the Safe Company for 
the iron and steel work according to the contract and estimates of 
the architect, the sum of $7,700, making $16,784, which, when the 
County pays the Safe Company, is the full amount that it ever 
legitimately and honestly has paid, or would have to pay for the 
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erection of said jail, except the unknown amount paid to Meyers at 
the settlement of September 5, 1883. In the nature of things, the 
iron work and steel prison cells must be put into the building after 
it is otherwise completed, so that when the work was within 20 
days of completion, and the Safe Company was at work thereon, 
the County, knowing the exact sum that would be required, and 
having assumed to complete said jail, then Meyers & Scu and 
the County “ estimated the amount necessary to finish and complete 
ce gaid jail, and said amount, together with the said sum of $4,500, 
c taken as liquidated damages aforesaid, was deducted from said con- 
“tract price for said jail, and the balance then estimated to be due 
“said Meyers & Son was then paid to them by said County, and said 
“jail was taken off their hands by said Board.“ Record, page 28, 
folio 76, 77. 

There was no evidence offered on the trial tending to contradict 
most of these facts. The mistake in the statement and argument 
of counsel for plaintiff in error is that they proceeded as though 
this court would review questions of fact herein. 

From the facts proven in this case we find: First, that before 
the Safe Company commenced its work on the jail the County had 
full knowledge of the fact that it had agreed with Meyers & Son to 
do the iron and steel work according to Meyers & Son’s contract, 
and if it did so that it was to receive pay from the County instead 
of Meyers & Son, and consented that it should do the work. 
Second, that before the work was commen e County took 
control of said work and building, 4 agreeing to fy, for work 
and materials put therein. Third, while the Safe Company was 
doing said work the county settled with Meyers & Son, retaining 
money enough to complete the jail, deducted the damages, paid 
Meyers & Son the balance, and discharging Meyers & Son and 
their bondsmen, assumed to settle all matters as to building the jail. 


PLEADINGS. 


The claim must be filed with the County Commissioners, and 
can not be sued upon or collected in any other way. The statute 
reads as follows: 

“Section 5758—FiLAxG CLaims.—1. Whenever any person 01 
% corporation shall have any legal claim against any County, he shall 
file it with the county auditor, to be by him presented to the Board 
f County Commissioners.” This section makes the auditor the 
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agent to present the claim, and prescribes that he is the only medium 
to get it before the commissioners. 

Sec. 5759—ALLowANCE or CLAIAS.—2. The County Com- 
missioners shall examine into the merits of all claims so presented, 
and may, in their discretion, allow any claim in whole or in part, as 
they may: find it to be just and owing. 

. 5760—Suir ror Ciaims.—4. No court shall have original 
“ jurisdiction of any claim against any County in this state in any 
“manner except as provided in this act.” Claims must be thus 
presented before any suit can be brought. 

‘Pfaff v. Stote, ex rel., 94 Ind. 539. 

The second paragraph of the complaint was dismissed ; therefore 
we speak of the first paragraph as the complaint. 

Before the March term of the Board of Commissioners 1885, 
the Safe Company filed their claim with the auditor of Delaware 
County, to be duly presented according to the forms of law 
to the Board of Commissioners at their March term. This com- 
plaint, which may be found on pages 2, 3 and 4 of the Record, sets 
out the contract of the County with Meyers, the contract between 
Meyers and the Safe Company and alleges, (see page 3, folio 6,) 
“that said contract was entered into and said assignment was made 
with the full knowledge and consent of said Board, and that, with 
“the kupwledge and consent of the Board of Commisstoners, said 
“ Diebold Safe and Lock Company proceeded, in pursuance of said 
“ contraét, to do said work and furnish all the said materials in all 
“things, as agreed by it, and in all things, in accordance with the 
terms and conditions of said contract between said Meyers & Son 
“and said Board of Commissioners, and in all things according to 
“the plans and specifications therefor, as adopted and agreed upon 
“by said Board, and to the acceptance of the architect and superin- 
“ tendent of said building and of said Board.“ 

The Board of Commissioners saw fit to reject said claim and re- 
fuse to pay the same; whereupon an appeal was taken to the Cir- 
cuit Court of Delaware county, as provided by law. 

The only thing done in the Circuit Court was to file an applica- 
tion to remove the case to the Circuit Court of the United States, 
which was refused, or rather the court refused to make any entry 
in the matter; and the record was filed in the Circuit Court of the 
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United States, which court took jurisdiction of the cause, and the 
various pleadings were filed, and the court entered the various rul- 
ings, findings, and judgments set out in the record. 

The cause was transferred to the chancery side of the court, and 
most of the rulings and motions herein were made and filed while 
the case was pending on the chancery docket (see Record, page 19, 
folio 48); and therefore can not be reviewed in this court by à bill 
of exceptions. . 


Natines v. Johnson, 24 Howard, 195. 


ARGUMENT. 


What are the legal liabilities and duties created between the par- 
ties, arising from these facts? The County can not deny notice 
and even acceptance, for its own superintendent had possession of 
the building at the time the work was done, to look after all the work 
and pay therefor out of the money due on the original contract 
with Meyers & Son. While it was being done, the County made a 
settlement agreeing to pay for all such work, and there was never 
an estimate made by the architect for any iron or steel work, and 
all evidence that the County ever paid anything like the full con- 
tract for the jail and did not retain and have in its hands sufficient 
to pay the Safe Company’s claim, was utterly at variance with 
every other circumstance shown to exist, and directly contradicted 
by the weight of evidence upon which the jury found for the Safe 
Company. 

This settlement with Meyers & Co., the Board had a right to 
make; it had a right to thus take the buildings off of their hands, 
relieve them and their bondsmen from further liability, and com- 
plete the jail even if it cost the County more than the price agreed 
upon, provided the County got the jail and benefit of such expend- 
iture. The commissioners did in fact do this, but charged all ex- 
penses to Meyers & Son, according to the contract. The action of the 
county in refusing to pay, after retaining the money belonging to 
the Safe Company in this settlement, is greatly in contrast with that 
of the Board of Commissioners of Carroll county, Indiana, in mak- 
ing settlement with the builder of its jail, by paying him $4,430.73 
more than the contract price, because such payment was just; which 
action was sustained by the Supreme Court of Indiana, on the 
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7 
ground that it was an act of justice if not of good financial manage- 


ment. 
See The Board of Commissioners of Carroll County v. Rich- 
i ards et al., 54 Ind. 153. 


On page 158 and 159 the court says: 

“The: allowance does not seem to have been placed upon the 
ground that there was any legal obligation resting upon the county 
“ to pay beyond the terms of the contract, but upon the ground of 
“natural equity. The county, speaking through its Board of 
“‘ Commissioners, having got the benefit of Farman’s work and ma- 
“ terials, under such a contract as produced a loss to him, was will- 
ing to partly compensate him for that loss, and thereby share it 
“with him. This, the Board, although not bound, had the un- 
“doubted right to do; for, as we have seen, the Board has the 
“ right to make allowances at their discretion.” 

It is asserted by counsel for plaintiff in error in their brief that 
because the law requires public bids to be made for contracts for the 
erection of county buildings, and requires bond from the contractor, 
and has held invalid mechanics’ liens thereon, no assignment could 
be made of a part, or the whole of the contract; that the County 
Commissioners and all other persons are legally excluded from 
doing anything else but sue upon the bond in case of failare of the 
contractor, and the Commissioners can not in any different way 
complete their jail. Public policy is invoked to sustain this legal 
proposition. The courts of the state of Indiana have held other- 
wise, and the case above, and others hereafter cited, abundantly con- 
trovert these positions. Since the case at bar was decided in the 
court below the Supreme Court of our own state has passed upon 
this question again in the case of TheBrass Foundry, etc., v. The Board 
of Commissioners of Parke County, Indiana, 115 Ind. 234 (not yet 
out). It so happened that one of the Meyers that contracted for 
the Delaware County jail also contracted for the Parke County 
court-house and jail. They failed in the contract and the Com- 
missioners took it off their hands, as was done in this case, and 
the same question of public policy and legal restraint was raised in 
that case that are argued and relied upon by counsel in this case. 
But the court held that the County was bound for all material fur- 


nished and labor done upon said jail after they took possession of 
the work. On page 244 the court uses this language: 

“ The doctrine of ultra vires does not absolve municipal corpora- 
“ tions from the principles of common honesty. 

“When a corporation has received the money or property of an 
“ individual, under color of authority, and has appropriated it to its 
e necessary and beneficial use, it will not be heard to assert its want 
“‘ of power to pay the value of what it has received and still retains. 

“In such a case where the initiatory steps have been taken which 
“authorize a municipality to proceed with a public work, persons 
‘who furnish money, labor or materials to the municipality, which 
“are actually used in the work and retained by it, become equitably 
“entitled to recover. Bicknell v. Widner School Tp., 73 Ind. 501, 
and cases cited; Wallis v. Johnson School Tp., 75 Ind. 368; First 
National Bank v. Union School Tp., 75 Ind. 361; Pine Civil Tp. 
“vy. Huber Manf’g Ob., 83 Ind. 121; Sheffield School Tp. v Andress, 
“56 Ind. 157; 1 Dill. Munic. Corp., section 464, and note.” 

We quote at length from these decisions in order to show that 
according to the laws of Indiana the county is not bound by iron 
rules compelling it to follow exactly the contract and pursue the 
remedies laid down in the agreement with Meyers & Son; but that 
it can be bound by any modifications thereof that is just. 


WHO WERE NECESSARY PARTIES DEFENDANT? 


This is one question, the discussion of which in this case properly 
precedes and settles several of the other questions so elaborately ar- 
gued by the counsel for the plaintiff in error. The foregoing facts 
and opinions of the Supreme Court bring us directly to it. It must 
be remembered that we could not make any other defendants par- 
ties to the claim filed before the Board of Commissioners, excepting 
the County itself; that the Indiana statutes compelled us to file the 
claim there; and, as soon as the case was brought into the Cir- 
cuit Court, it became our duty under the law, in order to procure a 
removal, to make the application. 

For the sake of argument, we will concede that the cause of ac- 
tion stated in the second paragraph of the claim filed before the 
Board of Commissioners, by the statute of Indiana, would require 
Meyers & Son to be made nominal parties to answer as to their in- 
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terést. But that paragraph was afterwards dismissed, and, there- 
fore, as we conceive, has no more to do with the case than if it had 
never been filed; and, as we have before stated, when that para- 
graph was dismissed, for all legal purposes of this case, Meyers & 
Son were dismissed with it. We quote from Desty’s Federal Court 
Practice and Procedure, section 639, sub-section : 

“On removal in law cases pure and simple no repleader is neces- 
“sary; but when the relief sought is both legal and equitable, 
“ plaintiff must replead in the federal court. So where a suit in a 
“state court unites legal and equitable matters, a repleading is nec- 
“essary to frame the pleadings anew, so as to make it distinctively 
“a suit at law or one in equity, or to divide it into two suits, one 
“at law and the other in equity. (Green v. Custard, 23 How. 484; 
“ Thompson v. Railroad Cos., 6 Hollingsworth, 100 U.S. 100; Ak- 
“erly v. Vilas, 2 Bliss. 110; Fisk v. Union P. R. Ob., 8 Blatchf. 
299; Dart v. McKinney, 9 Blatchf. 359; Sands v. Smith, 1 Dill. 
66290.) And the federal court is competent to make all orders nec- 
“essary to mold it into a legal or equitable case, or to recast it into 
“two cases, one at law and the other in equity. La Mothe Manuf. 
“ Co. v. Nat. Tube Whks., 15 Blatchf. 432; Sands v. Smith, 1 Dill. 
290. A law action must proceed as such, although brought in the 
name of the real party in interest instead of the party holding the 
“bare legal title. Thompson v. Railroad Cos., 6 Wall. 134; Weed 
44 Sew. Mach, Co. v. Wicks, 3 Dill. 261; Bushnell v. Kennedy, 9 
“Wall. 391; Knap v. Railroad Co., 20 Wall. 117; Wood v. Davis, 
“18 How. 467; see Suydam v. Ewing, 2 Blatchf. 359.” 

Therefore a dismissal of the second paragraph took Meyers & Son 
out of court and left no necessity for their being made parties un- 
der the state practice or any other practice. 

What is the cause of action stated in the first paragraph of the 
complaint filed before the Board of Commissioners and upon which 
the case was tried in the United States Circuit Court? The con- 
tract between Meyers & Son and the Safe Company was in the 
nature of an order or draft upon the County. It is true it is not 
such an order or draft as is negotiable or as implies a consideration ; 
but it is such an order or draft for the payment of a definite sum of 
money, which, being assented to by the County according to the 
stipulations in the contract itself, amounts to an acceptance on the 
part of the County, and renders the County primarily liable to the 


10 


Safe Company. It notifies the County: First, that if the Safe 

Company pays the consideration to the County; that is, if it does 
the work for the County therein set out, then the County is to pay the 
money that would be due the drawers of the order (or Meyers & 
Son) to the Safe Company; and that it is to be paid to the Safe 
Company at the times and upon the exact terms that it would be 
due Meyers & Son if they had personally done the work. Meyers 
& ‘Son did not agree to pay the Safe Company anything, even 
though it did the work. See Record, p. 5, folios 11,12. This is 
the view of the instrument taken by Judge Woods in his instruc- 
tions. See Record, p. 36. What kind of acceptance of such a 
contract and order as this will bind the county and make it alone 
liable ? 

It is alleged in the complaint “ that said contract was entered into 
“and said assignment made with the full knowledge and consent of 
“ said board, and that, with the knowledge and consent of said Board 
“ of Commissioners, said Diebold Safe and Lock Company proceeded, 
„in pursuance of said contract, to do said work and furnish said 
c materials, and did do the said work and furnish all the said materials 
“ in all things as agreed by it, and in all things in accordance with the 
“terms and conditions of the said contract between said Meyers & 
‘Son and said Board of Commissioners, and in all things according 
“to the plans and specifications therefor as adopted and agreed 
% upon by said Board, and to the acceptance of the architect and 
“ superintendent of said building and of said Board.” 

If the county, through its Board of Commissioners, consented to 
said contract, knowing its provisiogs, and then permitted the Safe 
Company to go on and do the work, which was the only condition 
in the order, it places itself in the position of receiving the consid- 
eration, and is bound by a promise to pay the money. It makes 
itself primarily liable to the Safe Company, and a suit could not 
be maintained against Meyers & Son because of said work, nor 
could Meyers & Son maintain a suit against the County for any of 
the money due for said work. The consent of the County that the 
Safe Company may go on and do the work under the agreement is 
all of the acceptance it could legally make of such a contract, and 
the declarations in the claim filed against the County that the County 
consented to this contract, and did the work with the consent of the 
County is an averment of an acceptance of the order to pay the 
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money to the Safe Company, and in law is as valid as though the 
County Commissioners had written upon the back of this contract 
these words: We agree that if the Safe Company does the iron 
and chrome steel work upon the jail according to the contract with 

Meyers & Son, we will pay them instead of Meyers & Son.” 

The case of the Board of Commissioners of Howard County v. 
Jennings, 104 Ind. 108, is in point. 

A section of the statute makes it the duty of township trustees, 
as agents of the county, upon learning that any one is sick or 
disabled or unable to take care of himself, to inquire into the case 
and grant proper relief, which relief is entirely within his discretion. 
One Davis was hurt and unable to care for himself, and Jennings, 
his employer, cared for him at his own home. Soon after the in- 
jury Jennings saw the trustee and informed him of the condition 
of Davis. The trustee gave no answer except that he would see 
about it.” Afterwards the trustee told Jennings to make out a bill 
and he would recommend its payment. The county commission- 
ers refused to pay. 

On page 112, the court says: 

We think, therefore, that upon the evidence the court ( below 
may well have found, as it unquestionably did, that the services 
were not voluntarily performed, bat that they were peformed un- 
der the direction of the township trustee.” 

The acceptance of such orders may be made in parol, and the 
drawer of the order or the assignor of the money is not a necessary 
party to the suit. The County became the sole debtor. 


Louisville, Evansville & St. Louis, R. R. Co. v. Caldwell, 
98 Ind. 245. 

Bird v. McElvaine, 10 Ind. 40. 

Marsh v. Low, &5 Ind. 271. 


The County Commissioners are a corporation and have the au- 
thority to bind themselves by parol. 


McCabe v. The Board, eto., 46 Ind. 308. 
Board, etc. v. Ritter, 90 Ind. 362. 


On page 370, of the last case, the court says: 
„We do not find any case which decides that the Board, 
“‘ when acting as a corporation merely, must enter its action of reo- 
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“ord, to make it binding upon the County, or that requires that, 
“in proving such act, it must be proved by a record made under 
te the direction of the Board. We have not discovered anything in 
“the statute relating to the Board of Commissioners, or its powers 
“and duties, which would seem to prevent it from contracting 
“ within its legitimate sphere as other corporations may contract. 
If we are correct in this view of the question, the Com- 
“missioners may contract in the same manner as any other 
“corporation. The rule relating to the manner in which a corpor- 
“ation may bind itself has in modern times undergone a great 
“change. Angell & Ames on Corporations, section 237, the rule 
“ is laid down, ‘ that the acts of a corporation, evidenced by a vote, 
“ written or unwritten, are as completely binding upon it, and are 
“as complete authority to its agents as the most solemn acts done 
“under the corporate seal; that it may as well be bound by ex- 
“press promises through its authorized agents, as by deed; and 
‘‘ that promises may as well be implied from its acts and the acts of 
“its agents as if it had been an individual.’ Ross v. City of Mad- 
“‘ ison, 1 Ind. 281; Board, etc. v. Slatter, 52 Ind. 171; Halstead v. 
“Board, etc., 56 Ind. 363.” 

When it is remembered that the County not only assented to the 
contract between the Safe Co. and Meyers & Son, but that the Safe 
Co. performed the labor and did the work for the County, that the 
County accepted the work after such assent, that the work was done 
in all things according to the contract with Meyers & Son, and the 
County now has the benefit thereof; that the County had taken 
possession of the building before the work was done; and not only 
this, but that the County made a settlement with Meyers & Son, and 
retained the money to pay for completing the jail, surely it is not in 
the mouth of the County to assert that it is not primarily liable, and 
the only person liable to pay the Safe Company for said work, and, 
therefore, the only necessary party defendant to an action for its 
recovery. This being true, it is a full answer to the assignment of 
errors and argument of counsel for the plaintiff in error upon all 
the subjects set out in the assignment of errors and argument of 
counsel herein, excepting the exclusion of evidence offered. 

If the County became and was primarily liable to the Safe Com- 
pany, then no other parties were necessary or proper to the action, 
and all the parties were residents of different states, and it could not 
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be against public policy. Nor was the cause improperly tried on 
the law side of the court; nor was the assignment and contract be- 
tween Meyers & Son and the Safe Company and with the County 
the foundation of the suit further than to set out how the County 
became primarily liable to the Safe Company. Therefore the in- 
structions given by the court below were correct, and all the errors 
complained of fall together. 

These were the positions taken by the trial court; and in the fur- 
ther argument of the cause we will first answer the alleged error in 
excluding the evidence offered, and then, without admitting that it 
is necessary to a decision of the case, take up the other subjects pre- 
sented in the brief for plaintiff in error. 


EVIDENCE OFFERED AND REJECTED. 


Copies of the pleadings in a suit of the Safe Company against 
Meyers & Son in the United States Circuit Court for the district of 
Indiana, which were offered in evidence and refused by the judge, 
are set out in the record herein on pages 30, 31, 32 and 33. The 
record states nothing more than what is set out in the pleadings in 
this case, except that the first paragraph declares upon an account 
for furnishing the material and doing the work upon the jail, giving 
a bill of particulars. The prayer (contained on page 31 of the rec- 
ord) is in these words: Wherefore she prays judgment on the 
two paragraphs in said complaint for the whole sum of such indebt- 
edness®as is herein shown, and interest thereon since September 
5, 1883, and for all other proper relief, eto.“ 

The point we make as to this testsmony is that it is the admission 
of no fact against the Safe Company, the pleadings containing the 
same averments that is shown in the declaration in the suit at bar, 
setting out the same contracts, but seeking to recover from other 
parties upon the exact grounds that we seek to recover against the 
County in this suit. And if the plaintiff or his attorney mistook 
the law as applicable to the facts, and supposed that they could re- 
cover off of Myers, the record would only show the mistake of law 
on the part of the attorneys rather than the admission of any fact 
on the part of the Safe Company. That could in no way prejudice 
the company in this case. Therefore, the record is totally irrele- 
vant and immaterial. The written contract set out in this suit is 
the same one set out in that suit. There is nowhere in that suit 
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an intimation that the Safe Company made any admission of a single 
fact different from the pleadings set out in this cause. And it would 
not be competent to offer any evidence that the Safe Company or 
its attorneys in any way misconstrued the written contract and 
order, or misunderstood its legal rights and remedies. For these 
reasons we do not deem it necessary to cite authorities upon this 


point. 
REMOVAL FROM STATE COURT. 


The restrictions of the judiciary act as to the jurisdiction of the 
Federal Courts do not apply to cases brought into those courts under 
the “removal acts.” A suit may be brought into the Federal Court 
by removal, although it could not not have been instituted in that 
court in the first instance, and it may be proceeded with unaffected 
by the provisions of the practice acts limiting the jurisdiction of 
those courts. 


Warner v. Pennsylvania Co., 13 Blatch, 231. 
Lawrence, Waterbary & Co. v. City of Loredo, 3 Woods, 
371. 

Bradley v. Levee Commissioners, 1 Woods, 254. 
Binney v. The Bank, 5 Blatch, 107. 
De Leveaga v. Williams, 5 Sawy. 574. 
Leutz v. Butterfield, 7 Daly, 24. 
Ayers v. Western Ry. Co., 45 N. Y. 260, p. 264. 
Bushnell v. Kennedy, 9 Wall, 387. 
City of Lexington v. Butler, 14 Wall, 282. 
Gaines v. Fuertes, 92 U. S. 10. 

Hell v. Noonan, 17 The Reporter, 422. 
100 U. S., 447. 

In the case cited from J. Woods, 371, it is held that where a con- 
tract between citizens of the same state, even though the contract is 
neither a promissory note negotiable by the law merchant, nor a bill 
of exchange, has been assigned by one of the parties to the same to 
a citizen of another state, who has brought suit thereon in a state 
court of the state in which the defendant is a resident, the suit may 
be removed to the federal court; that this question is governed by 
the provisions of the removal acts and not by the limitation as to 


original jurisdiction. In Barclay v. Levee Commissioners, 1 Woods, 
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254, it is held by Bradley, J., that the removal act overrides ” 
the Jimitation of the judiciary act as to jurisdiction. 

The Supreme Court of the United States has several times held 
that suits brought by an assignee of a contract brought in the State 
courts may be removed to the federal court, although on account of 
the citizenship of the assignor they could not have been brought in 
the first instance in that court. 

See City of Lexington v. Butler, 14 Wall, 282, where it is said that 
since the case of Bushnell v. Kennedy all doubt upon this subject is 
removed. 7 

And it is further held that, if the right of removal is once perfect, 
it can not be taken away by any amendment either in the federal or 
state court. : 

See Desty Fed. Proc., section 639, and cases cited. 

Bump in his Fed. Proc., p. 178, says: 

“A suit instituted by an assignee of a chose in action may be re- 
moved, although the debtor and the assignor are citizens of the 
same state, and the case may be removed, although it is brought by 
the assignee of a chose in action in his own name in pursuance of a 
state law.” See also cases cited. 

Desty Fed. Proc. 228, and cases cited. Dillon on Removal of 
Causes, section 53a. , 

Bump. Fed. Proc., p. 194, says: 

“A non-resident plaintiff may remove the case when some of the 
adverse parties are citizens of the state where the suit is brought, 
although one of the defendants is a citizen of another state, provided 
that he is not a citizen of the same state as the plaintiff.” The Mey- 
ers, having filed disclaimers, and having, in fact, no interest in the 
action, if parties at all, were only nominal parties, whose citizenship 
can not affect the right of plaintiff to remove the case; but at most 
that defendant can claim, the case is to be considered as if they were 
parties below, as far as the right to remove is concerned, and we 
have seen that the case was properly removed, notwithstanding 
their citizenship, and even admitting them to be necessary parties. 

The fact that W. H. Myers lived in Michigan does not affect the 
right to remove the cause. See 


Hinckley v. Ryan, 1 Deady, 224, and cases cited in 


Bump, supra. 
Waldon v. Skinner, 11 Otto, 577. 
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IS THE BOARD OF COUNTY COMMISSIONERS 
A COURT? 


The fact that the claim was filed before the Board of Commis- 
sioners under the requirements of our statute, and the removal was 
taken after the appeal to the Circuit Court does not affect plaintiff’s 
right to remove the cause and proceed with it in this court. The 
Board of Commissioners is not a court within the meaning of the 
term as used in the removal act, and the refusal to allow the claim 
was not a “trial” within the meaning of that act. 

This exact question has been squarely met in several of the de- 
cided cases. One of these is 


Fuller v. County of Colfax, 14 Fed. Rep. 177. 


In that case the plaintiff had filed his claim with the board of 
commissioners of Colfax County, Nebraska. It was disallowed and, 
he appealed to the District Court of that county, and then removed 
the case to the Federal Court. On motion to remand it was held 
that the removal was properly had. 

The statutes of Nebraska (compiled Statutes 1881, p. 181 sec. 
37) provide that claims against the County must be filed with the 
Board, and if disallowed, the claimant must appeal. The remedy 
by appeal is exclusive, no original action can be maintained, and 
the determination of the Board is an adjudication and a bar to 
further proceedings unless appealed from. 


Brown v. Otoe Co., 6 Neb. 111, p. 116. 
Clark v. Board of Buffalo Ob., 6 Neb. 454. 


The statute is almost a copy of the Indiana statute, and the pro- 
ceedings were identical to those had in this case. 

Just as strong is the case of Gurnee v. Brunswick Co., 1 Hughes, 
70, decided by Waite, C. J., which was also directly in point. 

The Board of Supervisors in Virginia under their laws occupy 
the same position as the Board of Commissioners under ours. The 
statutes also contain the same provisions relating to the filing of 
claims with the Board and appeals from their decisions. 

There the same proceedings were had as in this case. The case 
is, therefore, precisely in point, as is the one above cited. 

Being unable otherwise to present the argument in this case so 
forcibly, we have ventured to make rather long quotations from it, 


beginning on page 276. 
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Referring to the effect of the proceedings before the Board and 
the appeal to the Circuit Court, the court says: 

Under the appeal the case does not come up for review, but for 
“ original adjudication. All previous to the appeal was was prelimi- 
“ nary to the commencement of the suit. There is nothing in the 
“form of commencement which makes the proceeding anything 
“else than a suit. The form of commencing actions is always 
“ within the control of the legislature. It is ‘due process of law’ 
“within the meaning of the constitution of the United States, if 
“ there is lawful notice to appear and time and opportunity to an- 
e ver and defend. The form of the notice is not important if 
“e there be notice in fact. The states may prescribe the form of rem- 
“edy on their own courts in every case. Here a demand is re- 
“quired before a suit can be commenced. There is nothing un- 
‘‘ usual or inequitable in this. It is no more than providing that 
e euntracts of the county for the payment of money are contracts 
“to pay after demand actually made in the manner required by 
“Jaw. Upon such contract demand must always be made before 
“ suit is brought. The provision further in this case is that after 
“ refusal to pay upon demand, suit shall he commenced in a certain 
form or not at all. This is certainly within the power of the leg- 
“ iglature, so far as it relates to the tribunals of the state. From 
“this it is apparent that the case, at the time of the removal, was 
“ pending in the state court under its original and not under its 
e appellate jurisdiction, and that the first ground urged in support 
“of this motion is not sustainable.” 


Rathbone Oil Tract Co. v. Rauch, 5 W. Va. 79, is also di- 
rectly in point. 

See also Kellogg v. Hughes, 3 Dillon, 357. 

Johnson v. Monell, 1 Woolv. 390. 

Home Jas. Co. v. Dunn, 19 Wall, 214, eto. 


In addition to the reasons stated in the cases cited above, it 
might be added that the appeal from the decision of the Board va- 
cates its order. The case comes up in the Circuit Court for trial 
de novo and the jurisdiction of the Circuit Court is original and 
not appellate. It stands for trial just as if it never had been tried. 
And it has been held that where there has been a trial in the Cir- 
cuit Court and an appeal to the Supreme Court of the State re- 
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‘sulting in a reversal of the judgment, the case may then be removed 
to the federal court. 


SHOULD THE CAUSE HAVE BEEN TRIED AS A SUIT 
IN EQUITY? 

The position of counsel on this subject has been reversed since 

the case was filed in the Circuit Court of the United States. The 


record shows that the case was filed on the equity side of the court, 


and that it was changed to the law side by the agreement of coun- 
sel. The fact is that the agreement to change was entered into at 
the solicitation of A. C. Harris, one of the opposing counsel, be- 
cause he asserted that it was a law case, and desired to try it by a 
jury. He was right in that position, as we believe, and will now 
try to show. 

The assignment, it is true, is an equitable assignment. That is 
to say, it is such an assignment as would not at common law con- 
vey the legal title to the assignee, although it would vest in him 
the beneficial interest. But there is no other feature of the case 
which would bring it within the jurisdiction of equity. The rem- 
edy sought is a legal remedy. The amount sought to be recovered 
is a definite sum, requiring no accounting. We do not think that 
the mere fact that the assignment is equitable as distinguished from 
one denominated legal, makes the case one for equitable rather than 
legal jurisdiction. At common law the courts so far recognized 
these equitable assignments as to enforce them in action brought by 
assignee in the name of his assignor, and they would not permit the 
assignor to control the action, but would protect the assignee’s 
rights as against him if need be. The law so far adopted the equity 
doctrine in regard to such assignments as to enforce the rights of 
such assignee in an action at law brought by him in the name of his 
assignor, and to allow such action to be prosecuted by the assignee 
for his own benefit. He was not compelled to resort to equity to 
obtain a remedy. Practically, then, in most cases, the distinction 
amounts to but little. The courts of law will recognize and pro- 
tect the equitable assignment. 

Jones v. Witter, 13 Mass. 304. 
Conway v. Cutting, 51 N. H. 407. 
Garland v. Harrington, 51 N. H. 409. 
Parsons v. Woodward, 2 Zabr. 196. 
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See Carr v. Waugh, 28 III. 418. p. 423; Morris v. Cheeny, 51 
III. 451, p. 454; 10 Cal. 579; Walker v. Brooks, 8 Clint. L. J. 149. 

But the courts have gone further. They have not only held that 
the assignee may have a remedy at law, but they bave held, on the 
principle that equity will not assume jurisdiction where there is an 
adequate remedy at law, that the assignee can not proceed in equity 
to enforce for his own use the legal right of his assignor, merely 
because he can not sue at law in his own name. If the right is a 
legal right, he has a full remedy in an action at law in the name of 
his assignor. See cases above cited. 


Hayward v. Andrews, 16 Otto, 682. 

N. Y. Guaranty Co. v. Memphis Water Co., 17 Otto, 205. 
1 Wash. C. C. 424. 

Thompson v. Central Ohio Ry. Co., 6 Wall. 134. 


We think, therefore, that at common law, the plaintiff might 
have brought and maintained this action for his own interest in the 
name of his assignor. But under the Indiana statute, the action could 
not be maintained except in the name of the legal party in interest— 
the plaintiff. But this provision does not affect the character of the 
action, or make that a case for equitable cognizance which otherwise 
would be for legal jurisdiction. The action is still legal. 7 Gill, 
v. J. 114. 

But the provision of the State code as to parties is recognized 
and adopted on the law side of this court. If the action in the 
state court is in its nature legal, it retains that character when 
brought into the federal court by removal. 

Desty, 6th edition, page 226, says: 

“A law action must proceed as such, although brought ia the 
name of the real party in interest, instead of the party holding the 
bare legal title.” 

Dillon Removal of Causes, 3d edition, section 43, says: 

Where the case made by the pleadings in the state court is in 
its nature a law action, it must, when removed to the federal court, 
proceed as such, and may do so (where the action is a purely legal 
one) although it is brought in the name of the real party in inter- 
est (as authorized by the State codes), instead of the person holding 
the bare legal title.” 

See also the cases cited by these authors in support of the text. 
A case in point is that of Thompson v. Central Ohio R. R. Ob., 6 
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Wall. 134. There the action was brought in the State oourt in the 


name of the real party in interest under the State code. His inter- 
est was only an equitable interest at common law, and on the re- 
moval to the federal court the cause was transferred to the equity 
side of the court, because, as the parties thought, the equitable 
owner could only prosecute his remedy at equity, he having no right 
to proceed at law in his own name. But the Supreme Court held 
that equity had no jurisdiction, that the jurisdiction of the court 
was on the law side only, and that the plaintiff had the right to 
proceed at law in his own name. See also Hayward v. Andrews, 
16 Otto, 672; N. F. Guaranty Co. v. Memphis Water Ob., 17 Otto, 
272, ete. 

We think the principle announced in these cases governs in the 
case at bar, and that the case was properly tried at law. In fact, it 
seems that a trial in equity would not have been authorized, and 
that the jurisdiction is at law only. 

This principle is recognized in the early case of Robinson v. Camp- 
bell, 3 Wheat. 212. In that case, after sayiug that the distinctions 
between law and equity are still recognized in the federal courts, 
they say: ‘‘ Consistently with this construction, it may be admit- 
ted that where by the statute of a state a title, which would other- 
wise be deemed merely equitable, is recognized as a legal title, or a 
title which would be good at law, is under circumstances of an 
equitable nature declared by such statute to be void, the rights of 
the parties in such a case may be as fully considered in a suit at law 
in the courts of the United States as they would be in any State 
court.“ f 

In Van Norden v. Morton, 99 U. S. 378, it is held that where a 
new right is given by a State statute, the jurisdiction in such cases 
in the federal courts as between the law and equity sides depends 
upon the nature and character of remedy. That unless it clearly 
comes under some of the recognized heads of equity jurisdiction, 
it must be held to be at law. 6 Wall. 134, commented upon and 
approved. The same effect is Chicago Railway v. Whitton, 13 Wall. 
270. 

It is there held that the federal courts at law have jurisdiction 
of an action brought by an administrator for damages for injury re- 
sulting in the death of his intestate, although such right is wholly 
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dependent upon the state statute and was not given at common law. 
See also Kohl v. U. S., 91 U. S. 367. 

Noot v. Ry. 105 U. S. 189 was a suit by an assignee of a patent 
right for an account fur profits and damages against an infringer. 
Court held that such action must be at law, and said: 

“In order to sustain an action for such cause in equity there 
must be circumstances which could render an action at law for the 
recovery of damages an inadequate remedy. * 

In Wright v. Ellison, 1 Wall. 16, it is held that a mere legal rem- 
edy will not be enforced in suit in equity. 

In Grand Chute v. Vinegar, 15 Wall. 378, it is said that the ju- 
risdiction in equity is exceptional, that the parties have a consti- 
tutional right to trial by jury, and must not be deprived of it where 
the law is competent to afford a remedy. 

See Hayward v. Andrews, 16 Otto, 672; Guaranty Co. v. Water 
Co., 17 Otto, 205. 

Under the rule stated in Robinson v. Campbell, supra, by the Su- 
preme Court, the jurisdiction of this case is upon the law side. 

Here our title, which would otherwise be deemed only equitable, 
is recognized by our state statute as legal. That statute requires 
the suit to be brought in our name. And as was said in the case 
cited. The rights of the parties in such a case may be as fully con- 
sidered in a suit at law in the courts of the United States as they 
would be in any State court.” 

We call the court’s attention to this averment of the complaint 
and to these authorities. We invite attention to this proposition. 
The other argument upholding the jurisdiction of the law side is 
founded upon our statute and decisions under it, which construction 
is recognized by the federal courts. 

The effect of the code enactment is to extend the equity doctrine 
to all cases of assignments, and to make the title, which otherwise 
would be deemed merely equitable, recognized as a legal one; in 
other words, to pass the legal title as well as the beneficial interest. 

Estee Code Pleadings, sec. 334. 
Bliss Code Pleading, sec. 47. 
Pomeroy’s Remedies and Remedial Rights, sec. 145. 

See also the case in 6 Wall. cited above, and the Indiana cases 
referred to in another part of this brief. 

In Pomeroy’s Equity Jurisprudence we find a 42 statement of 
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the effect of these code provisions. See vol. 3, sec. 1277, et seq. 
‘In sec. 1277 the author says: 

“In England and all of the American states which have adopted 
the reformed procedure, the direct, absolute, or what may be called 
degal assignment of legal things in action which are assignable, con- 
fers on the assignee a purely legal interest, and he can only sue in 


his own name by a civil action, which is to all intents legal in its 


character, so that under these circumstances there is no occasion for 
the equitable jurisdiction.” 

And in a note to this section by the author, it is said: 

“This conclusion follows from the abolition of distinctive actions 
at law and suits in equity. If, for example, a person having a par- 
ticular fund or amount due him in the hands of A., should give 
his creditor B. an order on A. for the whole, or for any definite 
part of the fund, this order would operate as an equitable and not 
a legal assignment. The assignee B. must bring an action against 
A. in his own name. As this action would be brought for the re- 
covery of a certain sum of money, as it would involve no account- 
ing, and as the recovery would depend upon no equitable doctrines 
except the equitable character of the assignment, I have no doubt 
that the action would be in effect legal, and governed by the rules 
applicable to legal actions; as for example, it would be triable by 
a jury.” 

This conclusion of Pomeroy’s is directly in point, and, if correct, 
settles this question. We think it is correct upon principle, and 
that the adjudications, so far as there are any upon the subject, are 
in harmony with it. 

Again, in Pomeroy’s Remedies and Remedial Rights, at sec. 154, 
the case of Field v. Mayor, 6 N. v. 179, is commented upon and 
approved, and it is said that, although this case was decided before 
the adoption of the code and under the equity practice, there is no 
question but that its doctrine must be applied to actions under the 
code. 


THE ASSIGNMENT OF PART OF A CONTRACT OR FUND. 


But it is urged that a part only of the contract could not be 
assigned without the consent of the county and that it is not 
liable to the plaintiff unless it assented to the assignment; that 
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mere notice is not sufficient. This question seems to us to 
be settled in the cases already cited. In Neid v. Mayor, 6 N. T. 
179, portions of the contract had been assigned to four different 
parties, and the assignor still retained a balance. Mere notice was 
there held sufficient to charge the defendant without any assent. 
Running the cases over we find that the greater part of them were 
cases where a part only of the contract was assigned. 

In Indiana it has been held in a number of cases that part of a 
contract may be assigned without the assent of a debtor. 

McFadden v. Wilson, 96 Ind. 253. : 

In Harrison, Receiver v. Wright, 100 Ind. 515, on page 531, it is 
said : | 

“The rule that a chose in action, or a part of a chose in action, 
can not be assigned, is the rule of law, but it is not the rule in 
equity, and still less is it the rule under modern statutes, which, as 
in this State, expressly authorize the assignments of choses in action, 
and direct that all action shall be prosecuted in the name of the 
real party in interest. Under these statutes, no good reason is ap- 
parent why the assignee may not maintain an action at law.” 

“If, by the assignment, the assignee acquires a legal right, it is 
“ by force of the statute, without regard to the assent of the debtor 
“ or holder of the fund. If he acquires an equitable assignment 
„or right simply under the rules in equity, this right is independ- 
“‘ ent of any assent by the debtor or holder of the fund.” 


See also Indiana Manufacturing Co. v. Porter, 75 
Ind. 428. | 

Board v. Jameson, 86 Ind. 154, p. 165. 

L. E. & &. IL. R. R. v. Caldwell, 98 Ind. 245. 

Wood v. Wallace, 24 Ind. 226. 

Lapping v. Duffy, 47 Ind. 51. 

Groves v. Ruby, 24 Ind. 418. 

Hays v. Branham, 36 Ind. 219. 


From these cases it will be seen that in Indiana at least an as- 
sigument of a part of a fund may be made without the assent of 
the debtor. And this is the rule elsewhere as well. 

See Laughlin v. Fairbanks, 8 Mo. 367, p. 371. 
Anderson v. Van Allen, 12 John’s 343. 
Russell v. Fillmore, 15 Vt. 130. 
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Moody v. Kyle, 34 Miss. 506. 

Corser v. Craig, 1 Wash. C. C. 424. 
Patten v. Wilson, 34 Pa, St. 299. 

Lynn v. Summers, 7 Conn. 399. 

Levee Comm’rs v. Sherwood, 21 Cal. 121. 


The rule that a partial assignment could not be made without 
the consent of the debtor never amounted to more than that with- 
out such consent the assignee could not maintain an action in his 
own name. The assignment was valid, and could not be enforced 
in the name of the assignor. 

In Wescott v. Potter, 40 Vt. 271, it is held that the assent of the 
debtor is necessary only for the purpose of enabling the assignee to 
maintain an action in his own name. It does not affect his right. 
“ His right is the same without that assent except in the mode of 
remedy. 

In Corser v. Craig, 1 Wash. C. C., 424, on page 427, the court says: 

“ It is not a long time since these objections which once existed 
to the assignment of choses in action have ceased to be more than 
formal. Courts of law, imitating the example of courts of equity, 
take notice of such assignments, and to every substantial purpose, 
give them effect, although they have not yet ventured to sustain an 
action in the name of the assignee.” 

But our statute authorizes the action in the name of the assignee, 
and so even this last formal objection is thereby obviated. 

In that case part only of the claim was assigned. 

In Laughlin v. Fairbanks, 8 Mo. 367, at page 371, it is said : 

“With regard to the principles upon which the court acted, in 
determining the rights of the parties, the law seems now to be well 
settled that courts of law will protect the rights of the assignees to 
a chose in action, without requiring a party to resort to a court of 
equity, against all persons having notice of such assignment, either 
expressed or implied.” 

In that case a judgment had been assigned to three different par- 
ties, each getting one-third of it. 

See Moody v. Kyle, 34 Miss. 506. 

Canty v. Lattermar, 18 Cent. L. J. 30. 

(By Supreme Court of Minn.) Hart v. Dizon, 5 Ky. Law 
Rep. 669., 18 Cent. L. J. 196. 

By Court of Appeals, Ky. Oct. 17, 1883. 
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All of these cases of partial assignments only, were enforced 
and protected by law. 

There is no reason in the nature of the controversy or of the 
remedy that requires a resort to equity. The assignor has filed a 
disclaimer, and there are no other contestants for the fund. There 
is no accounting to be had. It is admitted that if defendant had 
the notice which we claim to have given it, it then held sufficient 
money to protect us. There are no circumstances, we repeat, which 
would invoke equitable jurisdiction. 

But there are yet other grounds upon which the legal jurisdiction 
will be upheld. - Even at common law the complaint would show 
a good right of action in the plaintiff at law. It avers that the de- 
fendent consented to the assignment. This averment brings it 
within the strictest rule of the common law, and the action would 
be at law without regard to our statute. See Wescott v. Potter, 40 
Vt. 271, and cases cited, supra. . 


ARE SUCH ASSIGNMENTS AND ORDERS AGAINST 
PUBLIC POLICY? 


It was within the power of Meyers & Son to assign an. interest 
in the contract with the county, together with a portion of the 
money due therefor. The fact that they were required to give bond 
for the performance of the work does not affect this right. Their 
bond remained in force as well after the assignment as before. They 
were still liable to the county upon their contract and bond, and 
the county was not injured by the assignment. 

We cite the court to the following cases, some of which have 
been cited in support of other positions herein : 

Field v. Mayor, 6 N. T. 179. 
Devlin v. Mayor, 63 N. Y. 8. 
Dannant v. Comptroller, 77 N. T. 88. 

These are all the cases of partial assiguments aud cover this case. 
See also as in point: 

Parker v. City of Syracuse, 31 N. T. 376, p. 379. 
Horner v. Wood, 23 N. Y. 350. 

Taylor v. Palmer, 31 Cal. 240. 

Crocker v. Whitney, 10 Mass. 319. 

Cochran v. Collins, 29 Cal. 129, at p. 131. 

Morse v. Gilman, 18 Wis. 373. 
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Gee v. Small, 12 Wis. 500. 

City of St. Louis v. Clemens, 42 Mo. 69. 
Ernst v. Kunkle, 5 Ohio St. 521. 

Bradley v. Root, 5 Paige, 632. 

Beal v. Mowicker, 4 Cent. L. J. 262. 
Luity v. Woods, 1 Mo. App. 167. 
Pendleton v. City of St. Louis, 49 Mo. 565. 
Brackett v. Blake, 7 Metc. 335. 

The right to assign contracts with, or claims against, municipal 

corporations is recognized in Indiana. 
Board v. Jameson, 86 Ind. 154. 
Smith v. Flick, 95 Ind. 116. 
- Coquillard v. French, 19 Ind. 274, eto. 

From Horner v. Wood, 28 N. V. 350, on page 356, is so much 
in point that we quote : 

“‘ The agent, I am satisfied, is to- award the contract to the parties 
“who will pay the highest price for the labor, and at the same time 
“give adequate security for the performance of their part of the 
“agreement. I know of no principle forbidding the transfer of the 
“equitable interest in a contract of that character. The original 
“‘ parties remain, of course, responsible to the agent or to the state, 
“‘ notwithstanding the assignment ; but the profit and advantage of 
“the contract belongs to the assignees, they performing, as they 
“agreed to do, the engagement towards the state which the original 
“contractors took upon themselves.” 

That was a case in all its essential features like the one at bar. 
The state let contracts for its convict labor, and required a bond 
from the successful bidder for the performance of his agreement · 
An interest in the contract was assigned by the contractor, and to 
this assignment the same objections made in this case were urged. 
There is a full discussion of the subject, and the decision is in point 
here. 

In Taylor v. Palmer, 31 Cal. 240, the same question was pre- 
sented. There was a contract to improve the street made with the 
city, and bond was required and given, just as in this case. Over 
the same objections here urged, the contract was held to be assign- 
able, 

In City of St. Louis v. Clemens, 42 Mo. 69, the same doctrine is 
held. 


insane 


3 


2 


27 


City of Philadelphia v. Lockhart,7 Pa. St. 211, was even more 
like this case in that the contract there was to build a school-house. 

‘Munsell v. Lewis, 2 Denio, 224, was a contract for construction of 
a canal. 

Devlin v. Mayor, 63 N. T. 8, a contract to keep streets in order; 
People, ex rel. Dannant, v. Comptroller, 77 N. T.; Parker v. City 
of Syracuse, 31 N. T. 376 (see page 379); Field v. Mayor, 6 N. V. 
179; Hall v. City of Buffalo, 1 Keyes, 193 (see p. 196); Brackett 
v. Blake, 7 Mete. 335; Devlin v. Mayor, 50 How. 1; Smith v. Flick, 
95 Ind. 116, are all in point, and hold such contracts or an interest 
therein assignable. We find no conflict in the authorities, at least 
in the later ones. 

From the proposition that the contract is assignable, it follows 
as a corrolary that, unless there is a stipulation in the contract to 
the contrary, Meyers & Son can assign without first having ob- 
tained the consent of the defendant, and that such assent is not 
necessary to the validity of the assignment. If they have a right 
to assign, the assignment is valid without the consent of the board. 
If they have the right, they have the power to exercise that right, 
and they have no right if the exercise of it is dependent upon the 
will of the Board. The Board did assent in the case at bar. We 
say, therefore, that the power to assign without the assent of the 
Board is necessarily implied in the power to assign. When it is 
once established that they may assign, that their interest is assign- 
able, then the other proposition follows of necessity. The conclu- 
sion would seem to us inevitable. 

But the authorities are not wanting upon this point. The ques- 
tion arose and was discussed in nearly every one of the cases refer- 
red to above. In every case, so far as we have seen, nothing more 
is required to protect the assignee than simple notice of the assign- 
ment. Williams v. Ingersoll, 89 N. Y. 509, 518. 

In Philadelphia v. Lockhart, 73 Pa. St. 211, nothing more was 
done by the assignee than to give notice to the “ school controllers,” 
and, upon argument and discussion this was held sufficient to charge 
the city. See 83 N. T. 318, 329. 

In Parker v. City of Syracuse, supra, delivery of the order to 
the comptroller was held “ sufficient notice of the assignment to 
charge the city.” 

In Field v. Mayor, supra, the assignee simply sent copies of the 


assignments by mail to the comptroller. The city was held liable 
upon this notice. So we might go through the cases. 

In People, ex rel. Dannant, v. Comptroller, supra, it is said: “A 
“formal acceptance was not necessary, but notice of the assignment 
‘was sufficient, and from the time of such assignment and notice 
“the city became the trustee of so much of the fund as was thus 
“assigned to the relator for his benefit, and had no right to convert 
“or misappropriate it. By paying it to Dutch, the city became 
“liable to the relator for the amount.” 

In Hall v. City of Buffalo, supra, on page 201, Ingraham, J., 
says: 

There can be no doubt that the assignees of such a claim might 
“ give notice of the assignment to them, and recover the sum with- 
“ out an actual acceptance by the debtor or the order or promise to 
“ pay to the assignee.” 

And in the same case, on p. 196, Denio, J., says: 

“TI do not say that what was done by the comptroller amounts to 
“a contract with the holders of the orders in the nature of an ac- 
‘“‘ceptance or an engagement to pay them. It was sufficient to 
“charge the city with notice of the orders and their contents. I do 
not suppose that any privity of contract is established between the 
“ holders of these orders and the city. Jt is sufficient if these hold- 
“‘ ers, by their transactions with Baker and the notice to the corpora- 
“ tion, had acquired an equitable interest in the fund.” 

When the plaintiff in this case had given notice of its contract 
and had performed all that work, did it not have an interest in the 
fund which defendant was not at liberty to disregard ? 

In Brackett v. Blake, 7 Metc. 335, an assignment by an officer of 
moneys to be earned under his contract with the city was held suffi- 
cient upon mere notice without acceptance. 

So we do not find a single case where it is held that the consent 
of the corporation (the debtor) is necessary to the validity of the 
assignment, or is needed to fix its liability to the assignee. 

There is nothing in the argument that it is contrary to public 
policy to permit such assignments. The work is to be done under 
the supervision, and to the acceptance of, the architect and agent 
of the county, and, as is well said in some of the cases, “ It is his 
skill and genius that gives form and excellence of performance to 
the work.” The defendant does not have to accept the work un- 
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less it is done according to contract. As we have seen, it still 
holds the original contractor liable upon his bond and loses none of 
its rights against him. It is not injured. In one way it is bene- 
fited. It gets an additional party to whom it may look for per- 
formance according to contract, if it so elects. 

Bat further than this. If it had desired to prevent the assign- 
ment of an interest in that contract without its consent, nothing was 
more easy. It could have inserted a provision to that effect in the 
contract. See Deffenbaugh v. Foster, 40 Ind. 382. 

There is, then, no hardship in the rule for which we are contending. 
The rule is a good one, and is not peculiar or unusual. An illus- 
tration of its application is found in the case of Beirne v. L. E. & 
. Ry, 11 Rep. 748. We quote from the statement of the case 
there given: | 

“Action was for wages earned by W. and assigned to plaintiff, 
“‘ who notified the treasurer of the company by mail, and iu a few 
days received from the office of the treasurer a printed circular, 
addressed to him, stating that assignments against the pay of em- 
4 ployees would not be honored. Afterwards defendant paid wages 
“to W. Held, that was sufficient notice of the assignment to the 
„company, and payment thereafter to the assignor was no defense 
“to the action by the assignee.” 

In Norton v. Taylor, 1 Hill, 583, it is said: 

“The order was an equitable assignment of the rent in question 
‘‘ with notice to Norton, who was bound to pay it according to the 
“terms of the order, whether he had accepted it or not.” 

See also Lowery v. Stewards, 25 N. Y. 239, top of page 242. 

The court will remember that this is not a case of a simple draft 
or bill of exchange with no interest in the contract. This contract 
is itself an assignment and vests an equitable interest without any 
acceptance. 

But, of course, until it receives notice of the contract it would be 
protected in any payments made to the original contractor. 

It can not escape liability to plaintiff after notice by refusing its 
assent to the contract, but, on the other hand, it will be protected in 
all payments made to the asignor before such notice. 

When is it charged with notice? That becomes the important 
question. The notice was thrice given, each time long anterior to 
the time when the work was done, and while the county held ample 
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funds. It had possession of the building when we did the work. 


It was not done of nights, the workmen leaving with daylight, 


leaving no indice of who they were. In the first place it will be well 

to remember that the Board of Commissioners has double functions, 
It is a court, and when acting in its judicial capacity must speck by the 

record. On the other hand, it is a corporation, and is subject to the 

same rules and liabilities as other corporations. Its contracts may 

be shown by parol, and it may act by agents. It is, in a word,, 
when acting merely as a corporation (as is the case as to its con- 

tracts) on the same footing as other corporations. Its rights and 

liabilities are no greater or less. 

We believe that we can not better conclude this branch of the 
argument than with a short quotation from the recent case of 
The People v. Spicer, 1 N. E. Rep. 680, at p. 681: 

“A fair and honest claim against a municipal corporation is 
“ entitled to the same rules of construction which would obtain in 
“the case of a similar claim against an individual, and neither 
“ should be subjected to a strained or technical interpretation of the 
“law for the purpose of defeating them.” 

We say there is no error herein, and ask an affirmation with 


costs. 
LEVI RITTER. 
E. F. RITTER. 


| B. W. RITTER. 
INDIANAPOLIS, IND., January 2, 1889. 
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DIEBOLD COMPANY. 


REJOINDER BRIEF BY APPELLEE. 


1. It is said in the reply of plaintiff ‘‘ That the statement that 
the County Board discharged Meyers in the spring of 1883, is not 
true.” The Record (page 27) says: “ It farther appeared upon the 
trial of said cause that in the spring of 1883, after the work upon 
said jail had progressed for some time, but before any of the iron 
or steel work had been done therein, the said Board of Commiasion- 
ers defendant refused to pay any more money to ssid Myers & Son 
upon said jail, but put one John Perry in charge thereof, as its su- 
perintendent, under an arrangement that he should pay for materi- 
als furnished and work done and expenses incurred in and about 
the erection of said jail, upon written orders drawn upon the County 
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by said Meyers & Son, to be approved by said Perry and audited - 


by the said Auditor and paid by the Treasurer of said County and 
charged against said Meyers & Son.” 

Possibly it would be more accurate to say that in the spring of 
1883 the County took possession of the work of constructing the 
jail, put Perry in charge of the same as superintendent, and did not 
discharge Meyers & Son from their obligation under the contract 


nor on the bond, but did charge him thereon for the work that the . 


County thus did upon the jail. One thing is certain: Meyers did 
not have charge of the work; Meyers did not pay his hands; he 
had nothing to do with it only to give orders that had to be ap- 
proved by Perry, and the County paid for the work done from that 
time forward. The County did not forfeit the contract because of 
the assignment of any portion thereof, nor because Meyers & Son 
did not pay for work and material, but took charge of the work to 
insure the pay to such persons. The important fact in this case is, 
that the County took charge of the work and had charge of the 
construction of the building, and assumed to pay for material and 
labor put therein, and that they had charge of it during all of the 
time when the Diebold Company did the work, as set out in the 
plaintiffs’ complaint herein, but did not pay the Diebold Company 
according to the agreement made when Perry was put in posses- 
sion. This brings the case clearly under the rule laid down in the 
case of The Brass Foundry v. The Board of Commissioners of Parke 
County, 115 Ind. 234. 


2. Attorneys for appellant are mistaken when they say that we 
do not question the proposition made by them that notice to the 
Auditor was not notice to the County Board. We said in our 
original brief (pages 4 and 5), after quoting the statute requiring 
persons having claims against the County to file such claims with 
the Auditor, to be by him presented to the Board of County Com- 
missioners, that “This section makes the Auditor the agent to 
present the claim, and prescribes that he is the only medium to get 
it before the Commissioners.” That argument is brief, but it 
covers the whole case. The statute expressly requires claimants to 
file their claims with the Auditor. It is claimed that notice that 
the contract had been assigned to the Diebold Company is not the 
kind of a claim that is thus required to be filed with the Auditor 
and by him presented to the Board. The language of the statute 
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is, Whenever any person or corporation shall have any legal 
claim against any County, he shall file it with the County Auditor, 
to be hy him presented to the Board of County Commissioners.” 
The Diebold Company had a claim against Delaware County. It 
had become the assignee of a contract made with the County and 
Meyers & Son.. Under the assignment, it assumed to do certain 
work for the County, and was entitled to receive $7,700 from the 
County that would otherwise be due to Meyers & Son. It was re- 
quired to give notice to the County that it would do the work in- 
stead of Meyers & Son, and was to receive the pay instead of 
Meyers & Son. Surely this law is not limited to any particular 
kind or nature of claim. Nor does it prescribe that the claim shall 
arise in any particular manner, but in whatever way the claim of 
the Diebold Company was created, it was proper to present it in 
this way to the notice of the Board of Commissioners. 

We assume, and the trial Judge so instructed the jury, that no- 
tice given to the Commissioners in session was sufficient; but this 
does not make void the statutory mode of bringing the subject to 
the attention of the Board, as the trial Judge also instructed the 
jury. The validity of such a mode of bringing any kind of a claim 
before the Board of County Commissioners has never before been 
questioned in Indiana; or, at least, the question has never been 
carried to the Supreme Court for determination. And, therefore, 
a statement of the statute is a complete and full argument of the 
proposition. , 

3. In the reply brief, attorneys for plaintiff in error say, “Our 
position as to the non-assignability of Government contracts in 
whole, where the Government is paymaster, is not assailed.” Of 
course not. The case at bar is not of that kind. Sovereign power 
and authority may demand to be treated with certain dignity. The 
creature, whether individual and personal, or corporate and incor- 
poreal, may take no license from this rule of law to assume the 
dignity of its creator or governor. In the Board of Commissioners 
v. Ritter, 90 Ind. 362, on page 370, the Court says: “ We have not 
discovered anything in the statute set out relating to the Board of 
Commissioners or its powers.and duties, which would seem to pre- 
prevent it from contracting within its legitimate sphere, as other 
corporations may contract.” So that for all purposes of making 
contracts, being bound by notice, and doing other duties in the 
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matters and things in cuntroversy in this case, the Board of Com- 
missioners are merely a corporation. The Board is merely the 
County agent to audit its claims, allow the same, and to do its busi- 
ness. It may allow claims, and most generally does, without proof 
and on the personal knowledge of the Board of Commissioners. 
The Board of Commissioners is not a State Court, although, for the 


convenience of transacting the County business, the Legislature has 


prescribed the rules for its government that are applicable to Cir- 
cuit Courts. A claimant may disregard its action, and without 
appeal, if his claim has been rejected, bring an original action 
thereon in the Circuit Court. See Brass Foundry, etc., v. Board of 
Commissioners of Parke County, 115 Ind. 234. The law prescribes 
certain rules to govern the conduct of Boards of Commissioners in ev- 
ery department of its action: how it may open a highway, how it 
may take care of paupers, how it may purchase stationery, allow 
claims, and provide for criminals. None of these powers and duties 
of County Boards constitute these Boards State Courts, nor are they 
advanced to the dignity of sovereign States simply because they 
have power to levy taxes for County purposes. 


4. The prominent reasons given why certain acts are said to be 
against public policy are that the act is opposed to the public good 
or convenience, or is in conflict with the wants, interests or senti- 
ments of the people, or is repugnant to the morals of the people, or 
tends to corrupt public officers and lead them to neglect their pub- 
lic duties, or prevents the Government or individuals from dis- 
charging the duties they owe to the world of mankind. What one 
of these principles could be violated by allowing the assignment in 
whole or in part of a contract to erect a County jail? The erec- 
tion of such jails is a duty the County Commissioners owe to the 
public. They are for the public good and convenience. The con- 
tract was not let to Meyers & Son because of their individual skill 
and ability to personally do every part and branch of the work. 
The law requires no such qualifications; indeed, it is a matter of 
public knowledge that no one man or firm are skilled in every 
branch of work required to be done. The work was to be done 
under the direction of the architect who was the agent of the 
County, and the contract was let to Meyers & Son because they 
were the lowest responsible bidders and because they executed a 
bond, in form at least, as required by the law. The contract was 


a" 


7 — — — — ——— — a= 


* 
— 
— — = = 
* 
aed 


- 
e 


5 


not abrogated by Meyers & Son assigning any particular portion of 
it, nor was the bond weakened; but in both of these respeots addi- 
tional strength was given to them by the additional responsibility 
assumed in the assignment by the Diebold Company. The County 
was to get all the security and every advantage stipulated in the 
contract and bond. No public officer was tempted thereby to neg- 
lect his duty or to defraud the County. 


Let us look at the other side a moment. If the assignment is to 
be held void then we have public officers standing by with notice 
that the Diebold Company is doing the work for the County, ex- 
pecting to get its pay from the County, and with no obligation 
from Meyers & Son to otherwise pay them a cent; and these pub- 
lic officers are permitted to see this work going on, to receive and 
retain the result of this labor and expenditure for the benefit of the 
County, and still they may refuse to pay the assignee. Such a rule 
of law is a temptation to dishonest architects, County officers and 
contractors to divide the profits thus obtained, and to receive build- 
ings and work that ought not to be received, greatly to the fraud of 
actual laborers. Indeed, in the case at bar, such a state of facts ex- 
isted, according to the contention of the plaintiff. Let us look at 
thata moment. It was conceded upon all hands that the Diebold 
Company did the work, that it was worth the $7,700, that the 
County at all times had in its hands, after May, 1883, sufficient 
money to pay said Company. With this state of affairs existing, 
the County put its own superintendent, John Perry, in charge of 
the work as superintendent, agreeing that no money was to be paid 
out except upon his approval, and then only for labor and mate- 
rials actually furnished. And yet if there was any money paid out 
more than $784, it was paid out in violation of this regulation and 
before the work was done. In violation of this arrangement, while 
the Diebold Company was doing its work, twenty days before the 
cempletion of the jail (on the 5th day of September, 1883), the 
County Commissioners settled with Meyers & Son, undertook to 
defraud the Diebold Company out of all pay, paid some uncertain 


amount, estimating that $4,500 should be charged for failure to 


complete the work in time, contracted that if Secrets could be 
cheated out of his money the same should be paid over to Meyers & 
Son; so that the trial Judge might well have remarked, as he did 
in his instructions (page 30 of the Record), “the position is made 
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on the part of the plaintiff that that was not a good faith settlement, 
and did not, in fact, embrace a full payment to Meyers; that, not- 
withstanding the settlement, there still remained something due to 
Meyers. Of course, if the settlement was a sham in intent as 
between the parties to the settlement, then it has no influence 
against the rights of the plaintiff in this suit.” 


Is there any force in the argument of our opponents that because 
mechanics’ liens are not allowed to be placed upon public buildings, 
therefore no assignment of contracts should be allowed? We think 
not. What are the grounds of public policy upon which mechanics’ 
liens are held to be void? The controlling reason given in all cases 
is, that such a rule would permit public buildings to be sold at 
Sheriff’s sale, and thereby diverted from the public use. See 
Fatout v. Board of Indianapolis, 102 Ind. 223; Leonard v. City of 
Brooklyn, 71 New York, 498, and the Indiana cases cited by ap- 
pellant’s counsel in their brief. There is no conflict in the authori- 
ties, but all hold that mechanics’ liens can not be enforced against 
public buildings because of public policy. This is one of the strong 
reasons why public policy should allow the assignment in parts of 
contracts to build them. By this means the public can not be dis- 
turbed in the possession of the building. The men who do the 
work and furnish the materiale will be sure to get their pay. The 
County can not be compelled to pay anything extra for the building, 
and all fraudulent combinations between County officers, architects 
and contractors are effectuslly prevented. Public policy requires 
that such assignments be upheld, even if the assignment, as a whole, 
was disallowed. The brick work, the stone work, the wood work 
and iron and steel work can thus be let to skilled men at lower 


figures, because their pay is sure. 


It is a fact of public notoriety that all contractors, in some man- 
ner, must get men skilled in each of these specialties to do that 
particular branch of the work. The public is interested that all 
parties are equally protected, because thus it gets cheaper and bet- 
ter work. Because a bond is given is no reason why the sub-con- 
tractor should be deprived of the safety of an assignment of the 
contract to the extent of the work he does. The County officers 
may combine with contractors, let the contract to a rascal who 
makes a low bid, accept a worthless bond, divide the profits, and 
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let the workmen go unpaid. This can not be done while partial 
assignments are upheld. 

Mitchell, Judge, in Brass Foundry v. Board of Commissioners, 
115 Ind., said that “The doctrine of ultra vires does not absolve 
municipal corporations from the principles of common honesty.” 
We carry forward the line of reasoning and say that the doctrine 
of public policy does not relieve municipal corporations from the ob- 


ligations resting upon individuals to use every means consistent with 


the public good to see that laborers and material men, who construct 
buildings that the corporations get the benefit of, shall receive their 
pay therefor. Public policy does not expend its force in seeing 
that public officers have but little to do in discharging the duties of 
public offices. 

If the Diebold Company had done this 3 ſor a private indi- 
vidual, under the circumstances surrounding this case, the private 
individual would be estopped from denying that he consented to 
the contract of assignment, or that there would arise an implied 
contract for work and labor done and material furnished at the in- 
stance and request of the debtor. The only case relied upon for 
the support of the position of appellant’s counsel is the Appeal of 
the City of Philadelphia, 86 Pa. St. 179. That case quotes and 
approves the case of Philadelphia v. Lockhart, 23 Pa. St. 211, which 
was an assignment of the whole of a contract. The case seems not 
to have been well considered. The City claims never to have had 
notice or that there never was filed with it a copy of the assign- 
ment, so that they could ascertain the amount of the assignment ; 
that it was an uncertain portion, requiring an accounting and set- 
tlement with other and different persons who also had an interest in 
the contract. On page 181 the court says, That which the latter 
assigned to Quinn was an uncertain and undetermined portion in 
dollars of the sum to be paid. It is true it was susceptible after- 
wards of being determined by agreement between the parties to the 
assignment; yet they were liable to disagree as to Quinn’s rights 
under it, and, in fact, did disagree. They disagreed as to the object 
of the assignment, the amount of the work done by Quinn, the sum 
to be paid him, and the amount due him upon completion of the 


work.” 
We remark that none of these qualities belong to this partial as- 
signment. It was for a definite portion of the work upon which 
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separate estimates had to be made, and the amount of pay to be 
received was $7,700. The reason assigned in the above case for 
the decision is expressed on page 182, as follows: The probable 
and natural effect of holding a municipality liable to each assignee 
would subject its officers to vexatious annoyance and the City to 
litigation and costs. The opinion in this case is entitled to no 
more weight than the reason given for it. The history of that very 
case, as well as in the case at bar, shows that by disregarding the 
assignment both parties were drawn into expensive litigation, and 
became agents, whether intentionally or not, of perpetrating a great 
wrong upon the persons that constructed the buildings. Again, it 
is said, in the case above quoted, on page 182, “ There is no doubt 
but that, as between · individuals, this rule prevails in equity. 
Whether it should be so held against municipal corporations is now 
the question. It does not appear to have been decided by this 
court, nor has the research of counsel been able to cite the decision 
of a court of last resort in which it was so held.” It is sufficient 
proof that the case was not a well considered case to recall the fact 
that more than twenty-five years before this case was decided and 
before the court asserted that no cases bearing on the subject could 
be found, the case of Field v. The Mayor of New York, 6 N. T. 179, 
had been decided. That was a case wherein one Bell had been 
employed to do the printing for the City of New York, and had 
made assignments of three different amounts of the pay that would 
be due him, and made the assignments before the work was done 
or the pay could possibly fall due. Field merely gave notice that 
he held this assignment, and the court said (page 186) : 


“The assignment of Bell to Garread was valid and operative as 
nn agreement, by which Garread and his assigns became entitled 
*‘to receive payment of the bills in question when the same should 
“become due, to the amount indicated in the assignment, subject 
“to the two prior assignments. It did not operate as an assign- 
“ment in praesents’ of the choses in action, because they were not 
“in existence, but remained in possibility merely. A possibility, 
“however, which the parties to the agreement expected would, and 
“which afterwards did, in fact, ripen into an actual realty, upon 
“which, by force of the agreement, an equitable title to the benefit 
“‘of the bills thus mature and due, became vested in the respondent 
“as assignee of Garread.” 


And on page 187: 

= Whatever doubts may have existed heretofore on this subject, 
“the better opinion, I think, now is that courts of equity will sup- 

“ port assignments, not only of choses in action, but of contingent 
“interests and expectations, and of things which have no present 
“actual existence, but rest in possibility only, provided the agree- 
“ments are fairly entered into, and it would not be against public 
“policy to uphold them. Authorities may be found which seem to 
‘‘ incline the other way, but which upon examination will be found to 
te have been overruled, or to have been turned upon the question of 
6“ public policy.” 

The case of the Appeals of the City of Philadelphia, 86 Pa. St., 
was decided at the January term, 1878. At the November term, 
1875, the cause of Devlin v. The Mayor of New York was decided, 
more than two years before thé former case. The last case arose 
upon a contract made with one Hackley to sweep and clean the 
streets of New York, which was assigned in different parts to differ- 
ent persons. And the court says, on pages 15 and 16: 

“There was certainly no reason why there should not have been 
“a recovery of the moneys actually earned, even if the contract had 
“been terminated for every other purpose. But it is palpable that 
“the city had no thought of objecting to the further prosecution of 
“the contract for the reason that it had been assigned, or that it 
“was not assignable. The question, however, whether the assign- 
‘ment by the original contractor terminated. the contract, or author- 
“ized the refusal of the city longer to be bound by it, still remains 
‘*to be considered, as the waiver has not been found by the referee. 
“An assignment by the contractor of the amounts which would 
“have become due from the city from time to time, made before the 
“doing of the work or the performance of the conditions upon 
‘which the payments depended, would, under the liberal rule per- 
“mitting the assignment of choses in action now prevailing, be 
“valid. Expectancies, as well as existing rights of action, may be 
“‘ assigned, and the rights of the assignees will be protected and en- 
“forced at law. (Field v. Mayor, etc., 2 Seld. 179; Hall v. Buffalo, 
“2 Abb. Ct. of App., Dec. 301.) An assignment may include all 
“ contingent and incidental benefits or results of an executory contract, 
‘¢as well as the direct fruits or earnings under it, and thus entitle the 
“assignee to the damages resulting from a violation of its terms. 
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“The right of action for a breach of the contract, resulting in pe- 
“cuniary loss to the contractor, would survive to the personal rep- 
“‘resentatives of the aggrieved party, and that is one test of the 
ce assignability of contracts and choses in action. (Byrbie v. Wood, 
“94 N. I. 607; McKee v. Judd, 2 Kern, 622; Zabriskie v. Smith, 
43 id. 322.) 

In principle it would not impair the rights of the assignee, or 
te destroy the assignable quality of the contract or claim, that the 
te assignee, as between himself and the assignor, has assumed some 
% duty in performing the conditions precedent to a perfected cause of 
“ action, or is made the agent or substitute of the assignor in the per- 
e formance of the contract. If the service to be rendered or the 
“condition to be performed is not necessarily personal, and such as 
“can only, with due regard to the intent of the parties and the 
“rights of the adverse party, be rendered or performed by the orig- 
“inal contracting party, and the latter has not disqualified himself 
“from the performance of the contract, the mere fact that the indi- 
“ vidual representing and acting for him is the assignee, and not the 
“mere agent or servant, will not operate as a rescission of, or con- 
*‘ stitute a cause for, terminating the contract. Whether the agent 
“for performing the contract acts under a naked power, or a power 
“coupled with an interest, can not affect the character or vary the 
“ effect of the delegation of power by the original contractor.” 


It is conceded that a definite portion of the pay due for work 
already done by the contractor can be assigned, and that mere no- 
tice is sufficient to hold the debtor liable. There are. many stronger 
reasons why an executory coatract may be assigned in parts, for, in 
the latter case, the debtor has notice that the assignee is to do the 
work and expects to expend money and labor in performing the 
work, upon the faith that when it is done he shall receive the pay 
that would be due the assignor if he did it. In the former case, 
the contractor might leave the laborers and material men unpaid 
and assign the pay they had earned to a stranger, and thus work a 
fraud. But by permitting the assignment of a portion of an execu- 
tory contract, no fraud could possibly result. A notice that the 
assignor is going to do the work with the expectation of receiving 
the pay therefor from the County, should be much stronger in law 
and equity than a notice that he has an assignment of a definite 
portion of the pay for other pecple’s labor. 
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The principles of common honesty can not be at war with public 
policy. It is said by Greenwood, in his admirable work on Public 
Policy In The Law of Contracts, page 356, rule 299: “A contract 
to do work for municipal corporations, or transferring the convict 
labor of the state, is assignable.” This is supported by numerous 
authorities by the author cited, and is the laß. 


5. It is contended by counsel for plaintiffs in error that the sev- 
enth clause of the contract between Meyers & Son and Delaware 
County prohibits the assignment of the contract. (See Record, 
page 8.) The clause referred to reads as follows: The County 
will not in any manner be answerable to or accountable for any 
loss or damages that may happen in or to said works, or any part 
or parts thereof, respectively, or for any of the materials or other 
things used and employed in finishing and completing the said 
works. This clause makes provision that they will not be respon- 
sible for any claims in the nature of mechanics’ liens and for neg- 
ligence of the contractor; it goes no farther. If the contracting 
parties had intended the clause to prohibit assignments, it would 
have been very easy for them to have said that neither the whole 
nor any part of this contract shall be assigned without the consent 
of the Board of Commissioners in writing upon the back thereof 
first obtained; which is the usual form of stipulations against as- 
signment of contracts, and which stipulations are necessary to pre- 
vent assignments in Indiana. See Deffenbaugh v. Foster, 40 Ind. 
382, cited on page 29 of our brief. 

6. It is contended in the reply brief that the action was not 
legally commenced until Meyers & Son were made parties, which 
was done after the removal of the cause unto the United States 
Court, and therefore, there was no cause to remove. In addition 
to what is said in our brief upon that subject, we wish further to 
remark that in Indiana the courts have construed the law very lib- 
erally as to making assignors parties who are merely nominal par- 
ties, for the purpose of answering as to their interest in the contract. 
The law requires the suit to be brought in the name of the real 
party at interest; therefore, where the assignee commences the suit 
in his own name, the suit is commenced for all the purposes that 
may be adjudicated in the case. In the case of Morrison v. Ross et 


al., 113 Ind. 186, the suit was commenced by the assignee without 


making the assignor a party at all. The defendant first demurred 
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. for want of proper parties, then answered that the assignor was in 
fact the real party at interest. The cause was submitted to the jury 
and tried. After the jury had returned a verdict, the assignor came 
in and filed an answer disclaiming any interest in the matters at 
issue in the suit, and the court says, on page 195: “ By permitting 
“Johnson H. Ross to enter his appearance as a defendant, and to 
“answer disclaiming any interest in the subject-matter of the ac- 
“tion, after the return of the verdict, all was in effect accomplished 
that would have been by making him a defendant in the first in- 
“‘stance. He thereby voluntarily became precluded from there- 
“after asserting any interest in the matters in controversy. How- 
“ever unusual or informal the proceeding may have been, no injury 
“from it resulted to Mrs. Morrison, so far as we are able to per- 
“ceive.” Meyers & Son appeared in the United States Court and 
filed an answer disclaiming any interest in the matters at contro- 
versy. See Record, page 13. 
We await the judgment of the court. 
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